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INTRODUCTION

In the past, a firm’s legal structure included equity partners, of-counsel
attorneys and associates. Associates were expected to progress over a specific period of time
to partnership or depart from the firm, in an “up or out” policy. However, as a result of
changing economic conditions since the heydays of the 1980’s, today’s legal landscape is
much more complicated. In most firms, the partnership track has lengthened and now
averages between 7 and 10 years. Additionally, there is a new non-equity partnership tier in
many firms and associates are more uncertain whether they will advance to (or even want)
full equity partnership. In a related issue, the ratio of associates to partners has increased in
the last decade from 1-4:1 to as much as 6 or 7 associates to partners.

This report, and the accompanying panel discussion, explores recent changes in the

world of partnership, as well as the nuts and bolts of partnership offers and partner
responsibilities.

TYPES OF PARTNERSHIP

Traditional Equity Partner

Equity partners may make a capital contribution to the firm, are assigned a
percentage of ownership with a right to share in the profits as well as losses, and voting
rights (full or limited) concerning firm matters.

Traditionally, an equity partner rose through traditional ranks within a firm, but
recently the hiring of lateral partners has become almost routine. Other firms, such as more
traditional and “elite” New York firms, do not hire lateral partners, fearing dilution of firm
values and that “only those who train together from their earliest years as associates can rely
on each other to maintain high standards of quality.” Those firms that do hire lateral
partners may require them to accept a contract, or trial, period of employment.

! Cravath Hires Tax Partner, Its First Lateral in Decades, Anthony Lin, New York Law Journal, 03-11-
2005.



Of Counsel

Of counsel attorneys may be retired or semi-retired partners, or experienced lawyers
with unique practices but limited clientele. Although they may not receive a share of a firm’s
profits, special compensation structures are generally utilized depending on individual
circumstances.

Non-Equity Partner

The concept of non-equity partnerships began two decades ago in Chicago, started
out slowly and then moved westward. A decade ago, only a handful of top firms employed
this second-tier and, despite predictions that the experiment would not last, today more than
half of the nation’s 100 largest law firms utilize it.> The American Lawyer’s 2004 Am Law
100 Survey found that just 23 firms had one partnership tier, compared with 55 a decade
ago. While the average number of non-equity partners at Am Law 100 firms increased
almost 11% over 2002, the average number of equity partners grew only 4% and only seven
of the firms reported more non-equity than equity partners.®

In addition to lengthening the partnership track and raising the associate to partner
ratio (thus boosting profits per partner), the non-equity tier gives a firm additional time to
review an attorney’s work. Thus, it acts as a safety valve to decrease the risks of “more
permanent” hiring decisions. It also allows associates more time to develop necessary skills
such as rainmaking and legal expertise. It provides an alternative for lawyers who are good
attorneys but no longer want to bill 2,400 hours and who would have been forced to leave
the firm in a more traditional firm structure. And finally, there is increasing use of non-
equity partnerships, particularly where there is no negative perception, to allow female
associates to temporarily move off the partnership track to start families.

Generally, associates become non-equity partners at around year seven to 10,
following a vote by partners, the practice group or managing committee. Non-equity
partnership can be the stepping stone to full equity partnership after an additional two to
five years, or may be permanent.

Non-equity partners are not expected to make a capital contribution to the firm. But
rights and responsibilities, including compensation and voting rights, vary depending on the
firm’s policies. In some firms they may be given a voice on management issues that is
almost equal to that of partners, with the exception of electing partners and setting
compensation. On the other end of the spectrum, they function as hired employees and the
term “partner” is merely in name.*

2 More and More Firms Are Sure Non-Equity Partner Slots Benefit Everyone, Mark Curriden, Of Counsel,
April 2001.

® CBLO News Briefs, Compensation & Benefits for Law Offices, August 2004.

* Partnership Roles Vary Widely From Firm to Firm, New York Lawyer, January 27, 2003.



There is a negative perception in some firms that non-equity partnership is used to
weed out partners who do not meet certain standards.”> Other potential drawbacks include
decreased firm cohesion due to multiple levels, creation of a “second class citizenship, and
perception among associates that partnership is too far off.° Some firms have also been
accused of using the category to “demote” partners when their profitability declines.
Despite increasing popularity of the non-equity partnership track, some firms maintain one
traditional partnership tier, with the expectation that newly hired associates will become full
partners.

In the best of circumstances, an agreement will spell out the rights of non-equity
partners, including compensation, conditions of employment and severance pay. Where
there is a dispute about these matters and no agreement exists, courts will generally look to
the totality of the circumstances in making a determination. Likewise, non-equity partners
generally bear none of a firm’s liability but, creditors can sue and have recovered debt from
non-equity partners on the grounds that they and the firm held them out to be partners, and
on other circumstances.’

Associate: This is the typical entry-level position for attorneys.

Clerk: In a few firms, attorneys may have to spend several years as clerks before
actually becoming associates.?

Contract Attorneys: As they face continuing needs to streamline costs and
increase profits, firms may increase their use of contract attorneys.

PARTNERSHIP AGREEMENTS

The Uniform Partnership Act was drafted in 1914 and more recently the Revised
Uniform Partnership Act was adopted by many jurisdictions. States have also passed laws
permitting limited liability partnerships, limited liability corporations, professional
associations, professional corporations, etc. Generally, partnership agreements need not be
filed with the state to be effective (although filing may be required for other structures such
as limited liability partnerships).

Gary A. Munneke, author of Law Practice Management (Thomson West, 2003) reports that
a surprising number of firms do not have written partnership agreements, but states may
have statutory requirements. As discussed in Munneke’s book, if the agreement is in writing,
the Uniform Partnership Act requires that it must be dated and contain at a minimum:

® More and More Firms Are Sure Non-Equity Partner Slots Benefit Everyone, Mark Curriden, Of Counsel,
April, 2001.
® Two-Tier Partnerships and Other Alternatives: Five Approaches, Bruce Heintz and Nancy Markham-
Bugbee, Arthur Young and Company.
7 -

Ibid.
® That Old Lonesome Road...Sizable Percentage of Firms Report Recent Increases in Partnership Track
Length, Larry Smith, Of Counsel, September 15, 1997.



e Names/addresses of partners;
e Nature/purpose or business;
e Name of partnership;

e Duration;

e Place of business;

e Signatures of partners.

Although details such as internal policies, general office management policies, etc., will
be omitted, agreements should address other key issues, to avoid being regulated by the
UPA'’s default provisions. These include:

e Capital contributions;

e Duties of partners;

e Methods for settling disputes;

e Rules for withdrawal of partnership funds;

e Formula for distributing profits;

e Provision for dissolution of firm;

e Provision for termination of a partner’s interest;
e Method for adding new partners;

e Method for modifying terms.

INITIAL CAPITALIZATION AND FIRM ASSETS

Depending on firm policies and economic structure, an initial capital contribution
may be required. If so, the amount could be modest or substantial, and the firm may assist
with financing if necessary. Capital contributions are expected to remain until an attorney’s
withdrawal, termination or death, or dissolution of the partnership. A firm’s assets include
not only capital contributions and profits, furniture and fixtures, real property, retirement
plans, cash, accounts receiveable and good will. Upon departure from a firm, an equity
partner will call for an accounting and expect to leave with his or her initial capitalization
plus the appropriate percentage of net assets. Division of assets may be an issue of dispute,
particularly where business has been bad, profits are down and/or there are charges of
mismanagement.

FIDUCIARY DUTY AND LIABILITY

Partners owe a significant fiduciary duty to one another. They may be asked to
guarantee a firm’s leases or loans and may be fully liable for the firm’s debts and obligations.
Firms are increasingly taking advantage of new statutory business structures, such as the
limited liability partnership and limited liability corporation to take advantage of tax benefits
and a cap on partners’ personal liability to the amount of individual capital contribution.’

° See Munneke and Davis, The Essential Formbook: Comprehensive Management Tools for Lawyers,
Volume I, American Bar Association, 1999; Ciampi, A., and Corwin, L., The Law Partnership, Law Firm



EMPLOYMENT STATUS

Partners are not classified as employees and do not pay payroll taxes. Instead, they
make quarterly estimated tax payments based on the firm’s profitability and pay both shares
of Social Security and Medicare taxes (employees and employer’s), which can be almost
double what was previously paid. They are no longer protected by employment law, but
instead are governed by the laws of partnership.’® However, there are cases where courts
have found that a person was partner in name only, with virtually no voice in running the
company. In these circumstances, the court may find they should be considered as
employees for the purposes of enforcing anti-discrimination laws."

DUTIES

A new partner must begin to “think as an owner.” For example, decisions about
firm compensation must shift from a desire simply for a higher salary, to an analysis
concerning what would be best for the first in the short and long-term. Likewise, a new
partner’s relationships with other employees and clients will also change, as the partner
assumes increasing responsibilities for hiring, mentoring and supervising associates, as well
as client development and communication. Partners have greater autonomy over their day-
to-day workload, but may find that their billable hours actually increase and responsibilities
within the firm become more varied.

Partners participate in a firm’s governance by serving on committees that help
determine day-to-day planning, hiring decisions, long-range strategy, etc. They also have the
right to vote on certain key firm matters. However, firms are increasingly vesting daily
operational responsibility to managing attorneys, managing committees or professional
managers.

Partnership Agreements, Law Journal Seminars Press, 1998; Stein, The Law of Law Practice, Clark
Boardman Callaghan, 1994, and Arthur Green, Ed., Getting Started: Basics for a Successful Land Form,
American Bar Association, 1996.

19 partnership Roles Vary Widely From Firm to Firm, New York Lawyer, January 27, 2003.

1 Brave, New World of Partnership — Today, It’s Tougher to Become and Be a Law Firm Partner, Martha
Neil, ABA Journal, January, 2004, discusses 1999 demotion of 32 partners (most over 50 years old) by
Chicago-based Sidley & Austin. This triggered an investigation of age discrimination by the U.S. Equal
Employment Opportunity Commission and finding that many partners were treated as employees, with
virtually no say about firm’s management.



COMPENSATION®

Partners generally receive a monthly salary and a year-end distribution of profits.
The UPA provides that all partners share profits equally, unless the agreement includes a
formula for calculating compensation or provides for its determination in the general course
of management. Many firms utilize a two-tier method, giving an equal portion of profits to
all partners, and then an additional portion based on some of the factors discussed above.
Independently, or within that structure, firms may employ a lockstep method, where
partners are paid according to seniority and partners receive an equal share of profits, raises
and bonuses depending on their partnership tenure.

Factors in the calculation may include hours billed, fees collected, client and new
business generation, capital contribution, tenure, years of experience, management
responsibilities, pro bono, etc., with weight given each factor based on firm’s overall mission
and values. Expenses are also incorporated, and include overhead, salaries, retirement plans,
medical and sick pay, disability and death benefits, bar and CLE fees, travel and
entertainment, charitable and political contributions, bonuses paid to non-partners, rent and
real estate expenses. They may be allocated to partners, either equally or to attorneys or
groups based on income generation and other factors.

It is vital for a firm to develop ongoing methods to track income and expenses, as
tools for firm management and partners to track profitability. These issues can quickly
become the cause of disputes between partners and even create retention problems.”
Statistics show that partner income has flattened in many firms, and, during times of
economic difficulties, partners may vote to decrease their share of profits to provide the
capital to address critical needs.

JOB SECURITY — DISSOLVING THE PARTNERSHIP

A key principle of partnership is that partners reserve the right to choose with whom
they wish to be associated. Thus, most partnership agreements contain express provisions
concerning termination and other means for removing partners. In the absence of an
expulsion provision, courts look to the circumstances and at least one court has held that,
where a firm developed a clandestine plan to wrongly close a branch office and expel some
partners, there was a breach of fiduciary duty. In another case, partners who were left
without promised retirement benefits when a firm closed its doors sued on multiple grounds,
including breach of fiduciary duty.®

12 See Compensation Plans for Lawyers and Their Staffs, ABA, 2001.

3 1t’s Open Season on Steel Hector Talent, Julie Kay and Peter Zalewski, Daily Business Review, 03-11-
2005. For example, in one firm with a high number of departing partners (up to six per week), some
departures were attributed to issues such as realignment of practice area focus, but also partners complained
of out-of-control expenses. Two of them said “partners would open their checks and find them reduced by
up to 25 percent, with no explanation, and then learn that colleagues were having the same experience.”

4 Cadwalder, Wickersham & Taft v. Beasley, 728 So.2d 253 (Dist. Ct. of App. Fla. 4" District, 1998).

5 Brave New World of Partnership — Today, It’s Tougher to Become and Be a Law Firm Partner, Martha
Neil, ABA Journal, January, 2004.




Traditionally, partnership provided a lifetime of job security. In recent years, an
increasing number of circumstances (such as a growing number of firm dissolutions and
mergers) have affected the stability of partnership status. For example, upon a firm’s
dissolution, partners are not only responsible for all or a percentage of a firm’s debts, but
also face a job market that has changed significantly since most of them joined the firm.
Statistics indicate the average lawyer generates maximum profit between years three and 10,
and those with more longevity are likely to be at a disadvantage. If a firm survives a merger,
new partners can lose their partnership status and senior associates can be backtracked.®

SPECIAL ISSUES FOR WOMEN AND MINORITIES

According to a 2003 study by the Equal Employment Opportunity Commission,
only 16.3% of partners are women, despite the fact that they account for close to 50% of
associates in firms. This differential can in part be attributed to the relatively short period of
time that women have enjoyed equal access to the legal profession. However, in its third
report, the ABA Commission on Women noted that qualified women are only half as likely
as men to obtain partnerships. Additionally, on average, they earn about $20,000 less than
males in equivalent positions, with similar experience and qualifications.

How can this disparity be explained, particularly with regard to partnership? One
harmful stereotype frequently cited is that women are more likely to fail to devote sufficient
time to their practices or, worse, leave their firms entirely when starting their families. On
the contrary, says Deborah Rhode in The Difference “Difference” Makes (Stanford
University Press, 2003). “The irony is that it generally takes exceptional career commitment
to juggle competing work and family responsibilities in an unsupportive work environment.”
The trend is for mothers (particularly those with advanced degrees and higher earning
potential) to work more, not less, and this trend holds true for lawyers, regardless of whether
they choose to start their families as associates or wait until making partner. A recent
NALP study'” also confirmed that women are successful in meeting their employers’
expectations, and less likely than men to leave their jobs for performance reasons.

The NALP study also found that associates, regardless of gender, are unanimous in
saying that balance is essential to their professional lives. Where there is no negative
perception in the firm, both males and females may desire to temporarily move off the
partnership track to start their families, and some firms are responding to this growing trend.

Partner diversity also continues to be a big problem for most firms even though,
since the late 1980s, the percentage of minority graduates has doubled (from 10% to 20%).
Due to diversity initiatives spearheaded by law schools, minority bar associations and other
advocacy groups, minority lawyers are beginning to enjoy increased hiring opportunities.
Attorneys of color comprised 14.2% of associates and other nonpartner attorneys at the 236
firms in a recent survey, but this percentage is a far cry from the proportion of ethnic

18 The Vanishing Partnership Carrot, Mirian L. Carson, Law Practice, April 2004.
17 “Keeping the Keepers 11,” NALP Foundation, 2003.



minorities in the general U.S. population, which was 37.3 percent, according to the 2000
census.”® And, of the attorneys reported in the survey, only 4.4% were partners.

Why do minority lawyers account for so few partners compared to associates?
Partly, this may be because they have only recently begun to enter law school in substantial
numbers. However, this does not entirely account for the disparity and, now that the
“pipeline” has been more equally balanced, minority bar associations and other advocacy
groups are turning their attention to issues such as mentoring, equal professional
development opportunities, ways to deal with micro-inequities in the firm, etc.

EMPLOYMENT DECISIONS — DOING YOUR HOMEWORK

With partnership no longer ‘guaranteed” and occurring later and later, is it “putting
the cart before the horse” to seek information about partnership when considering an
employment offer? Will a firm be impressed when a prospective hire takes the initiative to
explore the partnership structure?

Rather than focus on high salaries and firm prestige, John R. Sapp (author of Making
Partner, A Guide for Law Firm Associates, ABA Law Practice Management Section, 2" Edition)
recommends conducting extensive research about a firm before accepting a job. Besides
surveys and rankings,” he advises talking to lawyers and associates at the firm, and provides
the following advice about how to gather the necessary information.

e Maximize opportunities presented by organized orientation programs, and meetings
with department heads, office managers and managing partners. Rather than being
chastised for asking “stupid questions,” an inquiring associate is more likely to be
viewed as wishing to better contribute to the firm’s success.

e Talk to associate mentors about office policies (and politics).

e Read and digest associate and employee manuals.

He recommends the following questions about work environment, which provide a
starting point:

e How many hours will 1 be expected to devote to the practice now, and upon
becoming partner? How many of those must be billed to clients? Is regular evening
and weekend work expected, or just required on occasion?

e How is compliance to hourly requirements monitored?

e What approval is needed for me to accept new business that | have generated? What
is the firm’s practice for ascertaining conflicts of interest?

e What nonbillable responsibilities are required and how are they measured?

18 “glow Rise To The Top,” Brian Zabcik, The American Lawyer Student Edition, June 2004.

9 Surveys and rankings to consult include NALP Directory of Employers (published annually by the
National Association for Law Placement); Of Counsel (Englewood Cliffs, New Jersey: Prentice-Hall Law
& Business); The National Law Journal (New York: New York Law Publishing Co.); and Corporate
Legal Times and American Lawyer (New York: American Lawyer Media, L.P.).



e What civic and professional activities are expected? How is that time measured, and
what kind of assistance is given by the firm in helping me to become involved?

e Are expenses reimbursed for business travel, civil and bar committee involvement,
etc.?

e How will I be given work? Are there channels to be followed or are new associates
“fair game” for assignments by any partner?

e What reports are expected re pending work assignments, status of files and other
matters?

e How soon do associates have regular and meaningful client contact?

e What kinds of professional development are offered by the firm?

e What opportunities are there for associates to be involved in firm committees and
other structures to help them participate meaningfully in firm governance?

The landscape of partnership will continue to evolve as law firms respond to changes
in the economy and in the profession. Whether secured through specific questions or by the
process of observation, the following information will better help an aspiring associate to
know what it takes to succeed in the firm.

e What specific professional and personal skills are required of associates to be
promoted to partner?

e If not all qualified associates will make partner, what subjective criteria can tip the
scales? Who has succeeded and who hasn’t?

e How is the partnership decision made? (It is common for the supervising partner to
make a recommendation and the practice group, or managing committee, to follow
with a vote on the matter.)

e If multiple partnership tiers are used, gather complete information about rights and
responsibilities of each tier, as well as how attorneys move between tiers, if possible
(including downward movement).

e Does the firm have a plan of future growth? Is there a target for partnership
numbers and, if so, is lateral partner hiring included in this figure? In what ratio?

e How is the firm governed?

e Does the firm have a mandatory retirement policy and, if so, is it uniform or
individualized?
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Panel Biographies

Tiffani G. Lee, Holland & Knight, Miami, Florida. A partner at her firm, Ms. Lee's
practice emphasizes federal and state securities fraud litigation and complex commercial
litigation. She is admitted to practice before the state courts of Florida and the U.S. District
Courts for the Southern, Middle and Northern Districts of Florida. She is an active member
of the American Bar Association, Florida Bar, Dade County Bar Association, Wilkie D.
Ferguson Bar Association and Eugene P. Spellman Inn of Court. President-Elect of the
Dade County Bar Association Young Lawyers Section, Ms. Lee is also a member of the
Advisory Board of the Center for Ethics & Public Service at the University of Miami School
of Law, and a volunteer with Big Brothers Big Sisters of Greater Miami. In 2004, she was
one of 42 lawyers identified as Florida’s “Up and Coming Legal Elite” in the Florida Trend
survey. She has published and spoken widely on substantive law and professional
development topics. She graduated agna cum lande in 1997 from the University of Miami
School of Law, where she was Writing and Research Editor of the University of Miami Law
Review, a founding fellow for the Center for Ethics & Public Service, President of the Honor
Council, admitted to the Iron Arrow Honor Society and elected to the Order of the Coif.

Paula Nailon, J.D., Director for Professional Development, University of Arizona
Rogers College of Law, Tucson, AZ & Liaison to the ABA YLD for the National
Association of Law Placement. A 1994 graduate of the University of Arizona James E.
Rogers College of Law, Ms. Nailon focuses on professional development for students and
recent graduates, and teaches a course on professionalism. She has an expertise in
government and public interest, is active in the American Bar Association, State Bar of
Arizona, Pima County Bar Association and Arizona Women Lawyers Association. She is a
frequent author and lecturer on matters pertaining to attorney development and
professionalism, and other career issues for law students and alumni.

Susan M. Wissink, Fennemore Craig, Phoenix, AZ. A Director at her firm, Ms. Wissink
practices in the areas of mergers and acquisitions, securities, general corporate law and
commercial real estate. She is admitted in Arizona and California. She is 2004-05
Administrative Director for the ABA Young Lawyers, and previously served on the
Leadership Advisory Board, Executive Committee, and as Disaster Legal Services
Coordinator. Recipient of the State Bar of Arizona Young Lawyer of the Year Award in
2004, Ms. Wissink is a member of the State Bar’s Appointments Committee. Community
activities include serving on the Board of Directors of the Arizona Humane Society and on
the PANDA Junior Board. She is a graduate of Arizona State University College of Law.

John W. Kozyak, Kozyak Tropin & Throckmorton, P.A., Miami, FL. A partner at
Kozyak Tropin & Throckmorton, Mr. Kozyak is a nationally recognized expert in
bankruptcy. A Fellow in the American Bankruptcy College, he is a contributing editor for
Norton Bankruptcy Law & Practice, frequent speaker at local and national conferences, and
active on numerous local and national committees, including a current position as Chair of
the ABA Business Bankruptcy Committee's Subcommittee on Programs Publications and
Public Relations. He is admitted to the Florida Bar, the Trial Bar of the United States
District Courts for the Southern and Middle District of Florida, the United States Courts of
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Appeals for the Fifth and Eleventh Circuits, United States Tax Court, and United States
Bankruptcy Court for the Southern and Middle Districts of Florida. He has served on the
Board of Trustees of Fairchild Gardens and the Zoological Society of Miami, has been active
in Big Brothers/Big Sisters and the Boy Scouts of America, mentors African American law
students as part of the University of Miami's Professional Opportunities Program, and serves
on the Council of 100 for Florida International University and The Citizens' Advisory Board
for the University of Miami. A graduate of the University of Miami Law School, he received
the law school’s Iron Arrow, the highest honor awarded by the University. He was
recognized in The Best Lawyers in America in 1987 and has been included in each subsequent
edition.
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