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Cocktail Estate Planning and Probate 

By Richard S. DiPreta, Esq. and Rani Newman Mathura, Esq. 

 

I. Estate Planning - Planning During Life 

A. Wills 

 In order for a Will to be valid, certain rules must be followed.  The person making 
the Will is called the “Testator” if the person is male, or “Testatrix” if the person is 
female.  Generally such person must be 18 years of age or older and must be of sound 
mind (able to make decisions regarding property).  The Will usually must be in writing, 
either typed or handwritten, it must be signed by the Testator, and it must be attested to 
(commonly called witnessed) by at least two witnesses, depending on state law.  Many 
states require that the witnesses sign the Will in the presence of each other and in the 
presence of the Testator.  It is a good idea to consult with a local attorney when drafting 
an out-of-state Will to be sure that the document and the execution thereof is valid under 
the laws of the person’s residence.   

 A person’s Will may be changed at any time until the person becomes 
incapacitated (that is, mentally unable to make decisions regarding property) or dies.  If 
the change to the Will is a relatively minor change, the Will can be modified by signing a 
Codicil.  The Codicil can add, delete or modify a part of the Will, while the rest of the 
Will remains the same.  A Codicil must follow the same execution rules as a Will in order 
to be valid under state law.  If there are many changes to the Will, it may be appropriate 
to execute an entirely new Will. 

 In addition, a Will can be revoked at any time prior to the death or the incapacity 
of the Testator by the destruction of the Will itself.  Usually a state statute provides the 
exact means of revoking a Will.  A divorce may revoke a Will to the extent that the Will 
leaves anything to the former spouse.  The marriage or the birth or adoption of a child 
after a person’s Will is signed can entitle or prevent the spouse or the child from 
receiving an intended distribution.  Therefore, it is important to check state law when a 
client faces one of these situations. 
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B. Revocable Trusts 

 A “Revocable Trust” is also known as a “Living Trust” and provides instructions 
for the distribution of property (and the establishment of any desired trusts) at death.  The 
same provisions regarding management and distribution of property at death that are 
found in a Will can be included in a Revocable Trust.  However, a Revocable Trust can 
also provide for the management and distribution of assets during the lifetime of the 
person creating the Trust, known as the “Grantor” or “Settlor”. 

 A Revocable Trust can be revoked or changed at any time during the Grantor’s 
lifetime.  A minor change to the Trust can be effectuated by a Trust Amendment.  If there 
are many changes, it may be appropriate to execute an amended and restated Trust.  The 
execution requirements for Trusts are typically the same as the execution requirements 
for Wills.   

A common misconception is that Revocable Trusts provide tax benefits.  
Revocable Trusts have no tax benefits during the life of the Grantor.  The same tax 
saving trusts that become effective upon the death of the Grantor (e.g., Family Trust and 
Marital Trust, as discussed later) can also be implemented in a Will.  However, other 
forms of lifetime trusts often are designed to reduce income, estate and gift taxes.  These 
trusts must be irrevocable, i.e., once they are established, they cannot be revoked or 
altered. 

 Even with the use of a Revocable Trust, a Will is still needed to dispose of any 
assets not titled in the name of the Revocable Trust at the time of death.  The Will would 
merely provide for assets not titled in the name of the Revocable Trust during life to be 
added to the trust upon death.  This type of Will is called a “Pour-over” Will because its 
purpose is to pour-over the assets from the estate into the Revocable Trust. 

C. Use of a Will vs. a Revocable Trust 

1. Both Will and Revocable Trust 

a. Provide investment management, tax, accounting and other 
services for family members. 

b. Protect family members against outside influences or creditors. 

c. Guarantee children’s or grandchildren’s inheritances. 

d. Obtain very substantial tax benefits. 
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2. Revocable Trust - Advantages 

a. Professional Management of Property During Life.  Using a 
bank or other professional as Trustee or co-Trustee allows for advice and assistance in 
selecting investments, maintaining records, preparing tax returns, etc., with respect to the 
property transferred to a Revocable Trust.  Professional Trustees have fee schedules, 
which are often incorporated by reference in the Will or Trust.  The cost of these services 
is roughly the same whether the professional Trustee acts as an investment advisor or as a 
Trustee. 

b. Avoidance of Probate at Death.  Any property transferred to 
a Revocable Trust during the Grantor’s life will not be subject to probate at death.  This 
does not mean that the property will avoid income, estate or inheritance taxes; it will not.   

   Avoiding probate does mean that the settlement of the estate will 
not be supervised by a Court, which can be good or bad, depending upon how much 
confidence the decedent has in the experience and skills of the person selected to be 
successor Trustee after death.  Many estate planners conclude that where the estate is 
sizable or the assets require careful management, the Judge can play a useful supervisory 
role. 

   If probate avoidance is an objective, the individual with a modest-
sized estate is probably better served by less complicated and expensive methods than a 
Revocable Trust.  For example, property held in survivorship passes directly the 
survivor(s).  Insurance proceeds, IRA’s, 401(k) plans and company pensions are all 
payable to a named beneficiary.  However, joint tenancy in survivorship can be a very 
bad choice of ownership for estates of over $1,500,000 where careful tax planning may 
be needed, especially for married couples, as discussed later. 

c. Protection Against Incompetence or Incapacity.  Advance 
arrangements can be made for management of property in the event of incompetence or 
incapacity.  If property is transferred to a Revocable Trust, a Trustee can be designated to 
manage the assets when needed.  The same result may be accomplished at less cost by 
giving a trusted person a durable Power of Attorney, or by naming a “pre-need guardian” 
to take over a person’s affairs in the event of incapacity. 

d. Privacy.  A Revocable Trust provides more privacy because 
the Trust usually does not become a matter of public record. 

e. Challenges.  In some states, a Revocable Trust may be 
somewhat less susceptible than a Will to challenge by heirs, if at the time the Trust was 
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created or the Will signed, the Grantor was not fully competent.  However, the law in this 
area is at best unsettled. 

f. Real Estate in Multiple States.  Persons who own real estate 
(including condominiums) in more than one state may find the Revocable Trust useful to 
avoid a separate probate in each state.  Often, however, the costs of establishing the trusts 
and deeding the real estate to them actually exceed the costs of probate, which can be 
only a few hundred dollars.  For married couples with an out-of-state vacation home, it 
may be easier to take title jointly with right of survivorship and avoid probate in that 
manner. 

3. Revocable Trust - Disadvantages 

a. Problems of Transferring Property.  Transferring property to 
a Revocable Trust during life can be cumbersome, time consuming and sometimes 
expensive.  The nature of the property will determine the degree of inconvenience.  
Transferring cash and securities held in a brokerage account to a Revocable Trust is 
relatively simple; often the account title is merely changed.  Transferring real estate is 
more complicated and expensive, as deeds must be prepared and recorded on the land 
records.  Placing a condominium or a cooperative apartment in a Revocable Trust may 
not be permitted under state law or can be difficult if Board of Directors’ approvals are 
needed.  Other assets, such as automobiles and boats, cannot be transferred without a 
variety of administrative paperwork. 

b. Costs.  Legal fees will be incurred for drafting the trust 
agreement.  A Will is still needed to pour-over any probate assets. 

c. Business Issues.  Many persons and businesses are unfamiliar 
with the concept and hesitate to get involved in what otherwise would be normal, 
everyday transactions with an individual.  For example, refinancing a home or obtaining 
a home equity loan may be difficult if the property is owned by a Trustee.  Insurance 
companies and brokerage firms, especially the smaller or more cautious ones, can be 
difficult to deal with. 

D. Estate Taxes. 

 The federal government currently imposes an estate tax on transfers at death.  The 
federal estate rates start at 41% and increase to 48% with the size of the estate.  Through 
proper estate planning, the impact of these taxes can be reduced or eliminated.   
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1. Federal Estate Tax Exemption.  Each United States citizen or 
resident dying in 2004 is entitled to a federal estate tax exemption equal to $1,500,000 on 
the transfer of property at death.  As a result of the 2001 tax reform act, the Federal estate 
tax exemption will increase to $2,000,000 in 2006 and $3,500,000 in 2009.  The Federal 
estate tax currently is scheduled to be repealed for those dying in 2010.  However, absent 
additional legislation, the estate tax will be reinstated in 2011 with a $1,000,000 
exemption amount.  

2. Federal Estate Tax Marital Deduction.  Each person is allowed to 
transfer an unlimited amount of assets to his or her U.S. citizen spouse (different marital 
deduction rules apply to non-U.S. citizens, IRC §2056A) at death.  IRC §2056. 

See the attached Table A for a schedule of exemptions and tax rates under 
the 2001 tax reform act. 

3. Married Couples.   

a. Requirements to Qualify for Marital Deduction.  The 
marital deduction in IRC §2056 provides an unlimited marital deduction for qualifying 
assets passing to the surviving spouse.  In general, the assets passing to the surviving 
spouse must meet the following requirements: 

(i.) The decedent must be survived by a spouse who is a 
United States citizen (or the property must pass to a Qualified Domestic Trust “QDOT”).  
IRC §2056(d)(2)(B):  Treas. Reg. §20.2056(A)-2(b)(2). 

(ii.) The interest must pass from the decedent to the 
surviving spouse either outright or in a qualifying trust. 

(iii.) The interest must be includable in the decedent’s 
United States gross estate. 

(iv.) If the interest is a terminable interest (i.e., it will 
terminate or fail upon the occurrence of an event or contingency), it must satisfy one of 
the statutory exceptions to the terminable interest rule set forth in IRC Section 2056(b).  
The most important of these exceptions are:  (i) a limited survivor exception 
(Section 2056(b)(3)); (ii) life estate with power of appointment in surviving spouse 
(Section 2056(b)(5)); (iii) qualified terminable interest property (“QTIP”) 
(Section 2056(b)(7)); and (iv) charitable remainder trust exception (Section 2056(b)(8)). 
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b. Deferring Federal Estate Tax.  By leaving the entire estate 
outright to the surviving spouse, federal estate tax is deferred until the death of the 
surviving spouse when the estate of the surviving spouse (which may still contain assets 
inherited from the predeceased spouse because the surviving spouse did not spend or give 
away those assets.   

c. Reducing Federal Estate Tax.  By creating tax-efficient estate 
plan that utilizes the estate tax exemptions available to both spouses, federal estate tax 
may be reduced.  The usual method of accomplishing this is to leaving an amount equal 
to the then-applicable estate tax exemption in an “estate tax sheltered trust” for the 
surviving spouse’s benefit at the first spouse’s death.  The assets in such a trust would be 
available to the survivor during life but are not included in his or her estate at death.  The 
balance of the estate is left to the surviving spouse either outright or in trust. 

   Suppose a husband has assets worth $3,000,000.  The husband dies 
in 2004 with a simple Will leaving his entire estate to his wife.  The wife dies later that 
same year with a taxable estate of $3,000,000.  Federal and state taxes of roughly 
$700,000 are imposed, leaving the children with a net inheritance of $2,300,000. 

   Federal estate tax would be eliminated if the husband’s Will 
instead left the amount exempt from estate tax ($1,500,000 in 2004) to an estate tax 
sheltered trust for his wife’s benefit and the balance of his assets directly to his wife.  At 
the wife’s death, the $1,500,000 held in the estate tax sheltered trust will not be subject to 
tax.  Rather, her taxable estate will be limited to the $1,500,000 of assets that she 
received outright and will pass tax-free to the children by virtue of her estate tax 
exemption.   

   By taking advantage of the unified credit exemptions available to 
both of their estates, the husband and wife can transfer $3,000,000 tax-free to their 
children in 2004.  In fact, the amount passing tax-free to their children will be even 
greater if the assets in the estate tax sheltered trust appreciate between the death of the 
husband and the death of the wife, since that trust will not be taxable as part of the wife’s 
estate regardless of its value at her death. 
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   The following illustration contrasts the plan leaving all assets to 
the surviving spouse (the “simple will” plan), with the “tax-efficient will” plan that 
includes an estate tax sheltered trust:  

 

Husband’s Estate
$3,000,000

No Tax

Wife’s Estate
$3,000,000

Tax of
$700,000

Children
$2,300,000

Wife’s Estate
$1,500,000

Estate
Tax-Sheltered Trust

$1,500,000

Children
$3,000,000

No Tax No Tax

No Tax No Tax

Husband’s Estate
$3,000,000

Simple Will * Tax-Efficient Will *

 

 

* This simplified illustration assumes death in 2004.  Some tax would be payable under the “Tax-Efficient Will” 

illustration on the right if the wife’s estate exceeds the applicable estate tax credit exemption amount in her year of 

death.  This analysis ignores the effect of state death taxes. 
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E. Drafting. 

1. Estate Tax Sheltered Trust.  This Trust is also commonly referred to 
as a “Credit Shelter Trust”, “By-Pass Trust” or “Family Trust”.  In order to avoid estate 
taxation on trust assets at the surviving spouse’s death, the estate tax sheltered trust must 
satisfy numerous technical restrictions contained in the tax code.  For example, the 
surviving spouse cannot be given an unlimited right to withdraw the principal of the trust.  
However, to provide maximum benefits to the surviving spouse, the document can 
provide that he or she will receive the entire income of the trust and any principal needed, 
subject to an ascertainable standard, such as for his or her “health, education, 
maintenance and support”, as defined in IRC §2041.  The surviving spouse may be given 
a right to withdraw up to 5% of the trust principal every year without regard to need, as 
well as a right to direct who (other than the spouse, his or her estate, his or her creditors 
or the creditors of his or her estate, IRC §2041) will receive the trust funds remaining at 
his or her death.  In addition, children or other family members may be named as eligible 
beneficiaries of the trust and Trustees may have the power to pay any income or principal 
not needed by the spouse directly to children and grandchildren.  This “sprinkle power” 
can result in significant annual income tax savings for the family. 

2. Disclaimer Will.  If a client is uncertain whether the potential tax 
savings will justify the creation of an estate tax sheltered trust, or prefers to let the spouse 
make that decision after death, a ‘‘Disclaimer Will’’ may be used.  A Disclaimer Will 
leaves the entire estate to the surviving spouse but allows him or her to decide whether a 
portion of the estate should be added to an estate tax sheltered trust. 

3. Marital Share - Trust vs. Outright.  In order to postpone all federal 
estate tax until the surviving spouse’s death, the balance of the estate (after setting aside 
the federal estate tax exemption amount) typically is left either outright to the spouse or 
in a qualifying marital trust for the spouse’s benefit. 

a. If the spouse is a U.S. citizen, a marital trust generally offers 
no estate tax benefit over an outright marital distribution, but may be preferable if the 
spouse needs assistance with the management of the assets, or to make certain that 
property passes at the spouse’s death to children or other beneficiaries selected by the 
decedent.  IRC §2056.  This latter reason may be particularly important if there are 
children from a prior marriage.  A trust can provide protection for the spouse from 
creditors and predators.  If the spouse is not a U.S. citizen, a special type of marital trust 
known as a Qualified Domestic Trust (QDOT) must be used to postpone paying estate tax 
until the spouse’s death.  Outright distributions to non-citizen spouses do not qualify for 
the marital deduction.  IRC §2056A. 
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b. The Internal Revenue Code sets out certain requirements that 
must be followed in designing a marital trust.  Specifically, the spouse must be the only 
beneficiary of this trust and must receive all the net income produced by trust assets 
annually.  Beyond these and certain other limitations, the trust can be designed to provide 
the spouse with access to as much or as little of the trust assets as specified. 

c. The benefits of holding property in trust are several.  First is 
asset protection.  By holding property in trust, the assets can be protected from creditors, 
both financial and marital (in the event of a subsequent marriage and divorce).  Second is 
control over the ultimate disposition of the property held in trust.  If property is held in 
trust, the terms of the trust will dictate to whom the property passes at the death of the 
surviving spouse.  If property passes outright to the surviving spouse, the surviving 
spouse will control to whom the property passes and the choices would be unlimited.  An 
additional benefit would be professional asset management. 

d. The negatives of holding property in trust could include 
additional costs for Trustee fees and accounting fees, lack of total control over the assets 
by the surviving spouse and what some people perceive to be a social stigma attached to 
“trust funds.” 

e. An outright distribution to the spouse (who is a United States 
citizen) qualifies for the federal estate tax marital deduction under IRC §2056(a).  
Advantages include providing the spouse with maximum flexibility and lower cost 
because no ongoing administration of a marital trust is required.  The disadvantages 
include that the spouse can dispose of the assets in any way desired, which may divert 
inheritances from intended beneficiaries.  No protection is provided against future 
spouses of the surviving spouse, creditors or predators.   

f. Qualified Terminable Interest Property Trust (“QTIP”) 

  (i.) The well-known QTIP trust qualifies for the federal 
estate tax marital deduction under IRC §2056(b)(7).  The trust must provide that all of the 
income is payable to the surviving spouse at least annually.  In addition, the surviving 
spouse may be given access to principal.  No one other than the spouse may be a 
beneficiary of this trust.  At the surviving spouse’s death, any amounts remaining in the 
QTIP trust will be included in the surviving spouse’s estate.   

  (ii.) A QTIP trust allows the first spouse to die to 
provide for the surviving spouse during the spouse’s lifetime and yet retain ultimate 
control of the disposition of the remaining trust property upon the surviving spouse’s 
death.  The QTIP trust is useful in many situations, especially in second marriage 
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situations where there are children of the first marriage or where there is concern about 
remarriage by the surviving spouse.  Disadvantages of a QTIP trust include 
administrative expenses of maintaining a QTIP trust for the life of the surviving spouse.  
The surviving spouse must be given the power to make unproductive property productive 
or to convert it into income producing property, which may cause difficulty if the 
remaindermen of the QTIP trust want certain assets to be retained.  Careful coordination 
of the estate tax payment clause in the surviving spouse’s Will needs to be considered.  
Any QTIP trust assets remaining at the surviving spouse’s death will be included in the 
surviving spouse’s estate.  IRC §2207(A) provides a right of recovery to the surviving 
spouse’s estate to recover taxes paid in connection with the QTIP trust.  If desired, the 
surviving spouse’s Will should specifically waive the rights of recovery under IRC 
§2207(A)(a)(2).   

  (iii.) Other options can be added to a QTIP trust to 
provide flexibility.  For instance, a surviving spouse may be given the option of 
withdrawing the greater of $5,000 or 5% of the trust property each year.  The surviving 
spouse may be given a limited testamentary (but not lifetime) power of appointment.  
This can provide flexibility to deal with unforeseen changes in a family’s circumstances.  
As previously noted, if the spouse is not a United States citizen, a Qualified Domestic 
Trust (“QDOT”) should be used. IRC §2056(d)(2)(B). 

4. Optimum Marital Deduction Formulas. 

a. As previously mentioned, the typical estate plan provides for a 
division of the decedent’s taxable estate between the marital deduction and the available 
estate tax exemption amount.  The goal is to eliminate the federal estate tax due at the 
first spouse’s death.  The three most common formulas to define the marital deduction 
include: (i) identifying the marital deduction as a pecuniary amount with the applicable 
estate tax exemption amount as the residuary share; (ii) defining the applicable estate tax 
exemption amount as the pecuniary amount and make the marital deduction amount as 
the residuary share; and (iii) treating the marital deduction amount and the available 
estate tax credit amount as fractions of the residue. 

b. A pecuniary formula amount defines a fixed sum as either the 
marital deduction or the available estate tax credit amount.  A pecuniary marital formula 
will give a fixed dollar amount to the marital share with changes in values allocated 
entirely to the estate tax credit shelter residue.  A pecuniary estate tax credit shelter share 
will give a fixed dollar amount to the estate tax credit shelter share with the residue to the 
marital share.  All appreciation or depreciation will be allocated to the marital residue, 
while the estate tax credit shelter share will receive a fixed dollar amount.  The 
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disadvantage to such a formula is that there may be income tax gain or loss consequences 
when distributions are made to the shares.   

c. The other option for determining the marital deduction and 
estate tax credit shelter amounts is to use a fractional formula, which is expressed in 
terms of a fraction or percentage of the estate assets. Both the marital deduction share and 
the estate tax credit shelter amount share proportionately in the appreciation and 
depreciation of the estate assets prior to funding.  Neither share will receive a fixed dollar 
amount.  No gain or loss is realized to the estate when distributions are made to either 
share.  If the decedent’s estate plan specifies that a true fractional division of each asset is 
unnecessary, the Executor will then be able to select the estate assets which should be 
used to fund each share.   

5. Drafting for Trust Distributions.  Access to trust property may be 
broken down into three general categories:  distributions of income, distributions of 
principal, and rights to withdraw principal. 

a. Distributions of Income.  There are several options for the 
distribution of income: 

  (i.) Percentage of Income.  Trustees may be directed 
to distribute all (100%) of the net income of a trust to the beneficiaries.  Alternatively, 
Trustees may be directed to distribute a lesser percentage of the net income and to 
accumulate the remainder.  If a Marital Trust is established, the terms of the trust must 
require all net income to be paid to the surviving spouse in order to qualify for the marital 
deduction.  

  (ii.) Total Discretion.  Trustees may be directed to 
make distributions of income in their sole discretion, unlimited by any standards.  This 
alternative provides maximum protection from creditors. 

  (iii.) Discretion Limited by Standards.  Trustees may 
be directed to distribute income only to the extent the Trustees determine it is needed by 
the beneficiary or beneficiaries for certain reasons.  Common reasons found in many 
documents are for “health, support, education and maintenance in the beneficiary’s 
accustomed manner of living.”  These standards are common because they are found in 
the tax code and are considered to be “ascertainable” standards.  IRC §2041.  This is 
relevant because if a standard is “ascertainable” a beneficiary may serve as Trustee 
without the need for an independent (non-beneficiary) Trustee. The use of such an 
ascertainable standard prevents a Trustee who is also a beneficiary of the trust from being 
deemed to have a general power of appointment over the trust by virtue of this power.  If 
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the Trustee/Beneficiary were to have a general power of appointment, any property 
subject to such power would be includable in the Trustee/Beneficiary’s estate upon his or 
her death.  The ascertainable standard is a double-edged sword.  On the one hand it does 
provide the beneficiary with a standard for distribution which can be enforced in court in 
the event the Trustees are unwilling to make payments envisioned within the wording of 
the standard.  Conversely, this same ability to enforce the trust could be a negative in 
difficult family situations where beneficiaries are seeking to obtain funds for reasons the 
testator would not have approved.  (For example, a spendthrift beneficiary or one with 
creditor problems.)  In cases where there is a desire not to give the beneficiary an 
enforceable, measurable, interest in the trust, the Trustees should be independent parties 
and should be given discretion to make distributions in their “sole and absolute 
discretion.” 

(v.) Annuity.  Trustees may be directed to distribute a 
fixed dollar amount to the beneficiaries each year. 

(vi.) Unitrust.  Trustees may be directed to distribute a 
fixed percentage (i.e., 3%) of the trust principal to the beneficiaries each year. 

b. Distributions of Principal.  There are several options for the 
distribution of principal: 

  (i.) Discretion Limited by Standards.  The Trustees 
may be directed to make distributions of principal to the extent they determine necessary 
to satisfy certain standards.  The standards are typically the same as listed above for 
income distributions. 

  (ii.) Total Discretion.  The Trustees may be directed to 
make distributions of principal in their sole discretion, unlimited by any standards. 

  (iii.) Discretionary Termination of Trusts.  Trustees 
may be given the right to terminate any trust if it is in the best interests of the 
beneficiaries and distribute the remaining assets among the beneficiaries.  This would 
allow for flexibility in the event the tax laws or family circumstances change. 

c. Rights to Withdraw Principal.  Beneficiaries of trusts may be 
given the right to withdraw principal without requiring any Trustee action or approval. 

  (i.) Five Percent Withdrawal Power.  The beneficiary 
of a trust may be given the right to withdraw up to 5% of the trust principal each year.  
For tax reasons, the beneficiaries of most trusts should not have the right to withdraw 
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more than 5% of the trust principal in any year, but the document could limit the right to 
something less than 5%. 

  (ii.) Age Attainment Withdrawals.  The beneficiary of 
a trust may be given the right to withdraw the trust property upon attaining one or more 
ages.  This is most common in trusts for children or descendants that are not GST Exempt 
because GST Exempt Trusts may benefit several generations without ever being subject 
to estate tax or generation-skipping tax.  Common ages for withdrawal are in the thirties 
and forties.  Withdrawal rights may be staggered so that, for example, one-third of the 
trust property may be withdrawn at age 30, one-half of the balance at age 35 and the 
balance at age 40.  A staggered arrangement for age attainment withdrawals provides a 
beneficiary with some time to become accustomed to money.  Of course, once the 
property is withdrawn from the trusts, it is no longer protected from creditors. 

F. Ownership of Assets.  The manner in which assets are owned can greatly 
impact the effectiveness of estate tax planning.  For example, jointly-owned assets and 
assets owned by the surviving spouse are not available to fund the estate tax sheltered 
trust at the first spouse’s death.  Similarly, certain retirement plans and other “non-
probate” assets do not pass pursuant to the terms of a Will and may not be available to be 
added to the estate tax sheltered trust.  Under ordinary circumstances, both spouses 
should divide ownership of their assets between their individual names until both estates 
equal or exceed the estate tax exemption then in effect.   

 If assets are not equalized in this manner currently, it may be appropriate to have 
the wealthier spouse give property to the other.  Such outright gifts between U.S. citizen 
spouses do not trigger gift tax (IRC §2523(a)), but special rules govern the taxability of 
transfers between spouses if one or both are not U.S. citizens (IRC §2523(i)).   

G. Fiduciaries 

1. Executors.  An Executor is the person who is in charge of the estate 
from the time of the person’s death until the estate is closed in the local Court.  The 
Executor collects and invests assets during the period that the estate is being 
administered, files required tax returns, and makes all necessary tax elections and 
decisions.  The Executor may be an individual, an attorney or a bank or trust company.  
In naming an Executor it is important to name someone who has the professional 
expertise and understanding to make financial and tax decision and who can impartially 
manage any interfamily issues that may arise.  Alternatively, the Executor should to 
retain and follow the advice of a tax attorney who specializes in estate administration, 
and an investment advisor. 
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2. Trustees.  A Trustee is the person who manages any portion of the 
estate distributed to a trust.  The Trustee is responsible for meeting financial and family 
objectives by overseeing the investment of the trust assets, financial planning and tax 
compliance. 

3. Guardians.  If there are minor children, the Will should name 
Guardians to care for the children in case of the death of both spouses.  The Guardian acts 
as a substitute parent and  makes personal decisions concerning the minor children’s 
development and welfare.  Some states provide for a Guardian to be named pursuant to a 
Declaration of Preneed Guardian, Declaration of Standby Guardian or similar document. 

H. Coordinating Will with Non-Probate Property.  The Will does not govern 
the distribution of all property that is owned at death.  Rather, some property passes at 
death by operation of law, by contractual arrangement or by beneficiary designation 
without reference to the Will.  Such assets are referred to as “non-probate assets” and 
include: 

1. Assets owned jointly with right of survivorship, which will pass by 
operation of law to the surviving joint owner. 

2. Assets held in trust, such as a Revocable Trust or Insurance Trust, 
which will pass according to the trust agreement. 

3. Life insurance proceeds (on policies not owned in trust) which will be 
paid to the named beneficiaries. 

4. Retirement plans and employee benefits, such as pension, profit-
sharing, deferred compensation, 401(k) and IRA accounts, which will be paid to the 
named beneficiaries. 

 Absent estate planning (such as the establishment of an Insurance Trust) non-
probate assets are fully taxable for estate tax purposes even though they are not disposed 
of pursuant to the Will.  It is crucial for the client to coordinate these assets with the Will 
and the balance of the estate plan.  Otherwise, these documents may be wholly 
ineffective. 

I. Durable Power of Attorney.  Whether or not a Revocable Trust is 
established to guard against future incapacity, it is recommend that a Durable Power of 
Attorney be signed naming a family member or trusted advisor to manage assets in the 
event that the client is no longer capable of doing so.  The Durable Power of Attorney 
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may be used to transfer assets held in the client’s sole name into his or her Revocable 
Trust upon incapacity. 

J. Living Will.  Not to be confused with a Living Trust, a Living Will is a health 
care document that encourages doctors and hospitals to follow the wishes of a terminally 
ill patient who has signed a Living Will expressing his or her intent that no extraordinary 
life support measures be used.  Often the Living Will will include an appointment of a 
“Health Care Agent” or “Health Care Surrogate” to make medical and life support 
decisions on an ill person’s behalf if he or she cannot act.  

II. Estate Administration - The Death of a Client. 

When a person dies, the property the deceased person owned must be disposed of by 
transferring the property to the new owner (called the “beneficiary”).  The way the 
property (commonly called the person’s “estate”) is distributed depends on how the 
property was owned and whether or not the person had a valid Will.  The process of 
distributing the property is called “estate administration” or “estate settlement.”  The 
court that oversees this process is called a Probate Court, Surrogate’s Court, Orphan’s 
Court, or may simply be a division of the Trial Court, depending on the state.  The 
purpose of the Court is to oversee the administration or settlement of all estates, assure 
that the appropriate taxes and debts are paid and that the property is distributed to the 
proper persons.  The only assets that the Court can supervise are assets that are in the 
decedent’s sole name, that is, without a beneficiary designation and without the property 
being held in joint ownership with the right of survivorship. 

A. The players: 

1. Executor/Executrix - refers to fiduciary in testate estates. 

2. Administrator/Administratrix - refers to fiduciary in intestate 
estates. 

3. Personal Representative - used by some states instead of 
Executor/Administrator. 

B. Intestate vs. Testate.  If a person dies without a Will, or if the Will is found 
to be invalid, a decedent’s assets will pass according to state law (called the laws of 
intestacy).  If a person dies with a valid Will, the assets owned only by the deceased 
person are distributed as written in the Will.  The deceased’s property could be owned 
with another person, which is called “joint owners with rights of survivorship.”  The 
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deceased could also have named a beneficiary of the property.  As discussed earlier, these 
assets will pass to the surviving joint owner or named beneficiary, respectively. 

C. Probate Assets vs. Non-Probate Assets.  Assets that are owned by two or 
more persons jointly and with rights of survivorship, pass to the surviving joint owner 
regardless of the provisions of the Will or the laws of intestacy.  Some assets that may be 
owned jointly with rights of survivorship include real estate, stocks and bonds, and 
automobiles.  Assets that commonly have a beneficiary designation are life insurance 
proceeds, pension benefits and retirement plan benefits.  These assets pass to the 
beneficiary named in the contract or agreement instead of under the Will or by the laws 
of intestacy.   

D. Immediate Concerns. 

1. Funeral and Burial - Check Will for any instructions. 

2. Schedule initial meeting with Executors. 

a. Locate Will and codicils, if any- Common places to find Will:  
drafting attorney’s office, safe deposit box, search of the decedent’s home (within 
business files or home safe).  

b. Death certificate usually obtained from the funeral home 
immediately after death, then from Town Hall.  

c. Current statements from all accounts owned by the decedent. 

3. Determine if probate matter must be opened. 

a. Probate Property.  Property held in the decedent’s sole name 
(without a beneficiary designation), decedent’s share of property held by the decedent as 
tenants in common with another.  States generally will not require estates not containing 
real property and under a certain limit (e.g., $20,000) to open a probate estate. 

b. Non-probate Property.  Joint tenancy with right of 
survivorship (not tenancy in common) property, property with a beneficiary designation, 
property held in trust (whether revocable or irrevocable). 
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E. Administration During First Month After Death. 

1. Prepare and provide to Executor the initial probate paperwork to open 
the estate and appoint Executor.  Appointment as Executor by the probate court 
authorizes the Executor to deal with the probate assets of the estate. 

2. Determine whether any income tax returns or estimated payments 
must be filed immediately on behalf of the decedent and obtain extensions if necessary. 

3. Collect information regarding location, title and value of all estate 
assets. 

F. Administration During Three Months After Death. 

1. Once an overall value of the estate is determined, the computation of 
the cash requirements for the estate should be made.  Consider taxes, debts of the 
decedent, administration expenses including attorney’s and Executor’s fees.  

2. Inventory - filed with probate court after appointment of fiduciary, 
exact time depends of state law.   

3. Payment of debts and initial preparation of tax returns and accounting. 

G. Administration Within Six Months After Death. 

1. If estate is taxable, the alternate valuation date is six months after the 
date of the decedent’s death. 

2. Continue collecting assets and obtaining values. 

3. Elective or Spousal Share.  If the person making the Will is married, 
but the Will does not leave anything or leaves less than the state believes to be adequate 
to the spouse, the surviving spouse is entitled, by law, in many states to take a share of 
the deceased spouse’s estate equal to the amount that the state by statute determines is 
adequate.  This is called electing against the Will.  In some states the amount to which the 
surviving spouse is entitled depends on the length of the marriage.  Again, this is true 
even if the deceased spouse did not include the surviving spouse at all in the Will.   

H. Administration Within Nine Months After Death. 

1. Federal Estate Tax Return must be filed within 9 months from the date 
of the decedent’s death, and all taxes due thereon must be paid. 

2. State Estate Tax Returns should also be filed and any taxes thereon 
paid. 
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3. Disclaimers - Disclaimer must be filed with the probate court within 9 
months from date of death. 

I. Closing the Estate. 

1. Final income tax returns should be filed.  

2. Fiduciary income tax returns should be filed.  

3. Final Account- list the assets and any income or distributions from the 
estate.   

a. Only account for the decedent’s probate assets. Do not include 
assets passing by operation of law or by beneficiary designation outside of probate.  

b. Begin with the assets as of the date of death listed on the 
Inventory and include any after-discovered assets.  Show income from rents, interest, 
dividends and other sources.  Include capital changes.  Expenses should also be listed.  
This gives the total amount available to the fiduciary of the estate for distribution. 
Ordinarily, book values are used.  Also include a proposed distribution schedule.  

c. Some states may allow a waiver of a Final Account if all 
beneficiaries are in agreement. 

Interim Accounts:  Filing an Interim Account allows the fiduciary to make 
advance distributions prior to the Final Account.  The fiduciary may distribute personal 
property to the beneficiaries at any time at the fiduciary’s own risk.  If the fiduciary over-
distributes or distributes incorrectly, or if additional taxes or debts are due and funds are 
not available because of such interim distribution, the fiduciary is personally liable.  The 
fiduciary may file an interim account and petition for an order of partial distribution to 
receive court approval prior to advance distribution. 

Fiduciary fees:  The Final Account should indicate proposed and actual 
payments of compensation to the fiduciary.  The determination of fiduciary fees is 
governed by state law.   

Attorney fees:  The Final Account should also indicate proposed and 
actual payments of attorney fees.  Like fiduciary fees, attorney fees are governed by state 
law. 

4. Distribute assets after probate court approves Final Account. 

 

J. Probate Bond. 

1. A bond is mandatory for an Administrator in an intestate estate.  
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2. The bond requirement may be excused in the Will.  

3. If a decedent’s Will does not excuse bond, the court may forego bond 
if a restricted account is established to control the distribution of estate assets. 

4. Application for permission to sell or mortgage real estate must be filed 
by fiduciary unless specific authority to sell without probate court approval is given in 
Will.  An Application is always necessary in intestate estates.  

K. Death Tax Filings. 

1. State Estate Return and State Death Tax Return.  Most states 
require the filing of a state estate tax return when a federal estate tax return is filed.  
Some states also have separate death tax returns, sometimes called inheritance or 
succession tax returns, which must also be filed in addition to the state estate tax return.  
Often these death tax returns must be filed even if no federal or state estate tax return is 
required.  It is important to check the laws in each state where the decedent owned 
property as these death taxes can vary widely from state to state. 

2. Federal Estate Tax Return.  The Federal Estate Tax Return (Form 
706) is due 9 months from the date of death.  If an extension is requested, an estimated 
federal estate tax payment must still be made within 9 months from the date of death.  
The amount of any underpayment of the difference between the actual federal estate tax 
liability and the estimated payment is subject to interest and penalties.  
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TABLE A 

FEDERAL Estate and Gift Tax Rates and Exemptions 2004-2011 
Year Top Estate Tax 

Rate 
Estate Tax 
Exemption  

 

Top Gift Tax 
Rate 

Gift Tax 
Exemption 

2004 48% 

 

$1,500,000 48% $1,000,000 

2005 47% 

 

$1,500,000 47% $1,000,000 

2006 46% 

 

$2,000,000 46% $1,000,000 

2007 45% 

 

$2,000,000 45% $1,000,000 

2008 45% 

 

$2,000,000 45% $1,000,000 

2009 45% 

 

$3,500,000 45% $1,000,000 

2010 Estate Tax 

Repealed for One 

Year 

 

N/A Rate equals top 

income tax rate 

$1,000,000 

2011 55% 

 

$1,000,000 55% $1,000,000 

 

 




