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I. SELECTING THE JURY (VOIR DIRE) 

A. The Selection Process: 

The method by which the jury is selected can vary greatly from one jurisdiction to 
another. Some judges do not permit the attorneys to address the jury at all during 
voir dire; others limit questioning to a specific time limit or use juror 
questionnaires. 

Differences in state law or local rules may account for some of this variation; 
however, much of it is likely due to the particular judge’s preferences.  Thus, it is 
important that an attorney know from the outset how the court will conduct voir 
dire.  This can be accomplished in a variety of ways: (1) talk to attorneys who 
have practiced before the judge; (2) observe a trial; (3) review the local rules; or 
(4) talk to judge or her staff. 

B. Jury “De-Selection”: 

Although voir dire is often known as the jury section process, in actuality the 
attorney does not get to choose who the jury will be.  Rather, potential jurors are 
eliminated or “de-selected” from the jury panel based upon the person’s 
background, predisposition to certain issues, or merely because the attorney had a 
“bad feeling” about her.  This is done though the use of challenges. 

1. Challenge for Cause: An objection to a person’s qualifications to be a 
juror because she does not meet certain statutory requirements or because she has 
demonstrated a significant bias that will not allow her to review the evidence in an 
impartial manner.  The court will make the final determination as to whether a 
potential juror will be dismissed for cause. 

2. Peremptory Challenge: The dismissal of a potential juror without cause.  
Typically, parties are allowed to eliminate people from the jury panel without 
identifying the reason for the dismissal.  The court will not question the dismissal 
unless it becomes apparent that the person is being dismissed on the basis of race, 
sex, or another prohibited reason. 

As a strategic matter, because peremptory challenges are limited and challenges 
for cause are not, you should attempt to eliminate as many unfavorable jurors as 
possible “for cause,” thus reserving the peremptory challenges for jurors who 
cannot otherwise be dismissed. 

C. Let Them Speak: 

An attorney should have three goals for voir dire: (1) To gather as much 
information as possible about the persons that will eventually become the jury; (2) 
To eliminate unfavorable persons from the eventual jury; and (3) To educate the 
jury about her party’s theme and theory of the case. 
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Taking the last goal first, an attorney is not going to be permitted to argue her 
case during voir dire;  however, it is appropriate to briefly tell the jury panel about 
the case.  If you choose to describe the facts of the case do it quickly. 

The real goal of the attorney should be to listen.  You can educate the jurors about 
your case through the use of questions designed to elicit responses from the jury 
panel about their feelings regarding issues that are likely to arise at trial.  By 
listening, you can achieve all three goals.  Most importantly, you will identify 
potential jurors who may be biased against your case. 

D. Suggestions: 

To elicit the most participation form the jury panel, the lawyer should: 

1. Use open ended questions. 
2. Thank the juror, regardless of whether her response was favorable. 
3. Encourage other jurors to express their opinions about the response that 
 they just heard. 
4. Pay attention to body language and listen for hesitation. 
5. Follow up on a question if you are unsure about the response. 

II. OPENING STATEMENTS  

A. Introduction: 

Research shows that many jurors form strong opinions after opening statements. 
These opinions will stay with them throughout the trial.  It is therefore important 
that the attorney use her opening statement to educate the jury about the case, to 
persuade the jury, to have them identify with her client’s cause, and to build 
rapport with the jury. 

B. Shape your case around a theme: 

An opening statement should include a clear, concise theme of the case.  A good 
theme will be the glue that holds the case together.  It should tell what the case is 
about from your client’s perspective and communicate why she should prevail. 

Some themes are direct.  Direct themes often begin with a phrase such as, “This is 
a case about ....”  In other situations, the theme is more subtle, revealed little by 
little as the opening progresses.  There is no one right way to do it.  In any event, 
regardless of how you choose to deliver your theme, your theme should be 
absolutely clear by the end of the opening statement. 

C. Get to the Point: 

When it is your opportunity to open, you should be ready.  Immediately stand up 
and begin delivering your opening statement with confidence.  The jury will 
remember the first thing that you say.  Thus, do not begin by introducing yourself 
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(they will likely know who you are); do not thank the jury for their time (they are 
not there by choice); and do not tell them what a trial is (they already know what 
a trial is.)  Instead, use this time to clearly and concisely describe the case.  Do not 
waste time getting to the theme. 

After you establish your theme, then you can get to the more mundane tasks of 
introducing yourself or your client, or thanking the jury for their time. Next, you 
should introduce the jury to the important facts and forecast what the evidence 
will show; however, do not tell them everything – only the most crucial 
information.  And you do not have to keep saying, “The evidence will show...”  
Once or twice is enough.  They will get the point. 

D.  Persuade But Do Not Argue: 

An opening statement should be persuasive; it should not be argumentative.  
There is a fine line between the two.  To avoid arguing you should describe the 
evidence, not express an opinion as to what the evidence means.  Use the 
arrangement of how you present your evidence to the jury to build energy or 
arouse their curiosity.  Use descriptive language to paint a picture for the jury.  If 
you position the facts and evidence correctly, you can lead the jury to the right 
conclusion without arguing.  The facts will speak for themselves. 

E. Suggestions: 

Some suggestions for a successful opening statement include: 

1. Talk to the jury in plain language.  Avoid legalese. 
2. Do not overstate your case.  If you promise the jury something that you 
 cannot deliver, the jury will remember it and punish your client for it.  
 Your opening should be strong, but realistic. 
3. Start strong and end strong.  Research shows that people are more likely to 
 remember what they hear first and what they hear last.  Take advantage of 
 this by focusing on your most important points at the beginning of your 
 opening statement and at the end. 
4. Use physical evidence.  A prop, such as a time line or a photograph, can 
 help focus the jury’s attention on important issues.  The use of physical 
 evidence during the middle of your opening statement will also make that 
 portion of your presentation more memorable. 
5. Refute damaging testimony.  You should anticipate the weaknesses of 
 your case and do your best to diffuse these points in your opening 
 statement.  Here, you can address your opponent’s best arguments in a 
 manner that is most favorable to your client. 
6. Do not waive your opening statement.  As stated above, many people will 
 form an opinion form the outset of trial.  Do not allow your opponent’s 
 words to go unchallenged. 
7. Do not read your direct examination.  By the time that you get to trial, you 
 will know your case in great detail.  Trust yourself to talk with the jury.  
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 Be natural.  It will lead to a more persuasive presentation. Your notes are 
 only for support. 

III. DIRECT EXAMINATION 

A. Be Prepared:  

Cases are won or lost on direct.  Direct examination is where the jury really learns 
about your case and the evidence that you have to support your version of the 
facts.  Thus, it is critical that your direct examination be interesting enough to 
hold the jurors’ attention and that you elicit testimony to prove every major 
element on which you bear the burden of proof.  The evidence must be logically 
organized and the testimony must be believable.  This can only be accomplished 
through thorough preparation. 

To prepare for direct examination, an attorney should review the law and 
determine what essential elements or facts she will need to prove her case.  Next, 
the attorney should list the witnesses and determine what evidence will be 
established through each witness.  Outline all of the key points that must come out 
through the testimony of each witness.  If a witness will be required to testify as 
to an exhibit, that information should also be noted. The outline will be your 
roadmap to guide you as you progress through the trial. 

B. Talk to Your Witnesses: 

Another step in the preparation process is preparing your witnesses to testify at 
trial.  Witnesses often will be nervous or unfamiliar with the trial process.  A brief 
session with the attorney may help to ease their concerns.  This session will also 
help the attorney to evaluate each witness’s personality and ability to speak.  The 
attorney will also begin to build rapport with the witnesses. 

At this preparation session, the attorney should: (1) go over the witness’ expected 
testimony; (2) familiarize the witness with the exhibits that she will be expected 
to testify on; (3) identify the problem areas with the witness’s testimony; and (4) 
if the witness has testified at a deposition, give the witness an opportunity to 
review her previous testimony.  If necessary, the attorney should offer some 
suggestions regarding how the witness should dress for trial. 

C. Let the Witness Testify: 

If direct examination is successful, the attorney will be virtually unnoticed.  The 
witness is the star.  The attorney merely guides the witness through her testimony.  
The attorney must control the witness, but not hamper the witness’ ability to 
testify freely and honestly.  Be conversational.  Ask the witness open-ended 
questions and let the witness speak to the jury. 

D. Suggestions: 
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Some suggestions for a successful direct examination include:  

1. Stay focused on the witness.  If you are focused on the witness, the jury 
 will be too.  Do not play with your pen, jingle your keys, or create other 
 physical distractions that take attention away from the witness. 
2. Do not be monotone.  Use voice inflection to highlight key points.  Vary 
 the length of your questions.  This will make your direct examination 
 more interesting for the jury. 
3. After the witness answers, move on to the next question.  Resist the 
 temptation to say “uh-huh”, “okay”, etc. after each answer. 
4. Use guide posts.  Even though the witness should testify freely, the 
 attorney should try to control the witness so that she does not ramble on.  
 Concise answers will be remembered better than long narratives.  Guide 
 the witness by using phrases, such as, “Now, I want to talk to you about...” 
 or “I want you to focus on...” 
5. Start strong and end strong.  Open and close the direct examination with 
 the strongest testimony. 

IV. CROSS-EXAMINATION 

A.  To Cross or Not to Cross:  

A good cross-examination is the stuff that legends are made of.  It is dramatic, 
confrontational;  the jury is attentive, anticipating fireworks.  That being said, 
sometimes the best cross-examination is no cross-examination at all. 

An attorney should always seek to advance her client’s position.  This may not 
always be possible, however, on cross-examination of a particular witness.  For 
example, (1) there may be nothing new to gain through a witness, or her 
testimony may not have hurt your case; (2) the witness, though harmful, may be 
unimpeachable, or perhaps has only provided factual and unbiased testimony; or 
(3) where an opposing witness has failed to testify on direct to a known and 
important detrimental fact, it may be a trap.  In these circumstances, it may be 
advisable to not cross-examine the witness at all.  It is better to miss a minor point 
than do major harm to your case by eliciting unfavorable testimony through your 
own cross-examination.  You will live to fight another day. 

B. Know Where You Want to Go: 

Before an attorney stands up to cross-examine a witness, she should know 
precisely where the examination will end up and the exact information that she 
must extract from the witness.  The attorney’s objective for each witness must be 
clearly defined, and once it is achieved she should sit down.  Whether your 
objective is to prejudice your opponent’s case or bolster your own, you should 
always follow one simple rule: Never ask more questions than are necessary to 
achieve your goal. 

C. Always Maintain Control: 
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The attorney’s primary weapon for cross-examination is control.  The attorney 
possesses the power to dictate where the witness’s testimony will go.  Through 
the use of leading questions, the attorney testifies, not the witness.  The witness is 
merely there to affirm what the attorney is saying.  Use this control factor to your 
client’s benefit. 

Avoid open-ended questions that will allow the witness to testify.  Do not allow 
the witness to explain her answer, but do not be rude.  Let the witness know that 
her attorney will allow her to explain the answer if necessary. 

Make the witness stick to your version of the facts.  If the witness’s answer is 
evasive, ask the question again.  If necessary, ask the question a third time.  If she 
continues to avoid answering the question, the jury will understand what the 
answer should be.  When you have an opportunity to discredit a witness, do so, 
but do it quickly -- and only on a significant issue.  Then, change the subject so 
that the witness does not have time to recover. 

D. Suggestions: 

Some suggestion for a successful cross-examination are: 

1. Do not let the witness repeat her testimony from direct examination, even 
 if it is favorable.  You risk having valuable summation material nullified 
 by the witness’ explanation. 
2. Attack a witness’ testimony, not her character.  A character attack is 
 dangerous, and will backfire if done incorrectly.  For that reason, only 
 attack character when the evidence is conclusive, and even then, only as a 
 last resort.  It is much safer to discredit a witness by demonstrating their 
 bias, prejudice, or pecuniary interest in the outcome. 
3. Highlight error or confusion.  Use prior statements or testimony by the 
 witness and testimony by other witnesses to demonstrate ambiguity or that 
 the witness is uncertain about her testimony. 
4. Remember that jurors will best remember the first and last testimony 
 they hear.  Begin and your cross-examination with an important issue on 
 which you can score.  Your last question should be a strong, bulletproof 
 assertion that the witness cannot wiggle out of. 
5. Do not get angry.  If a witness gets angry or aggressive with you, she will 
 look bad.  Do not fight with her and let her make you look bad too. 
 

VI. CLOSING STATEMENTS 

A. Complete The Puzzle: 

The closing statement is the attorney’s final opportunity to interact with the jury.  
Thus, it is imperative that the closing be logical and memorable, leaving the jury 
with a good impression of the attorney and her case.  The closing must be based 
only upon the evidence that was admitted during the trial; however, other than 
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that the there are few restrictions upon the attorney.  She can tell her client’s 
story, from her client’s perspective, without fear of being interrupted by the 
opposition. 

Through closing, the attorney must show the jury how all of the evidence (or lack 
thereof) fits neatly together.  The attorney should reinforce the theme and 
summarize the facts and witness, but this time in a manner that is argumentative.  
Unlike opening statements, in closing the attorney can tell the jury what 
conclusions they should draw from the evidence.  An attorney should also tell the 
jury the reasons why her client deserves a favorable verdict. 

B. Review the Jury Instructions: 

Before closing arguments, the attorney should become very familiar with the jury 
instructions that the judge will use to charge the jury.  If the attorney knows the 
jury instructions, she knows the law because the instructions contain all of the 
legal elements that must be proven at trial, and on which the judge will instruct 
the jury.  If the final argument is consistent with or patterned after the jury 
instructions, it will be more persuasive.  It will also build trust with the jury 
because the judge (the only neutral party) will merely be confirming what the 
attorney has already told them. 

C. Be Redundant: 

Unlike in the other areas of trial, redundancy during closing statements is 
acceptable.  It serves to reinforce important information.  This does not mean, 
however, that the attorney should say the same thing over and over again.  
Instead, say the same thing from a new and varied perspective.  Use the exhibits 
to reiterate your points.  Find ways to weave your theme throughout the closing 
statement. 

D. Suggestions: 

Some suggestions for a successful closing statement are: 

1. Be clear and organized.  Present your argument concisely, in a manner that 
 is logical and easy to follow.  Let the jury know where you are going next.  
 Do not get lost in a trivial point.  This will only confuse the jury. 
2. Choose your words carefully.  Speak in powerful words that project a 
 positive image of your client’s case.  Be descriptive; paint a picture for the 
 jury.  Appeal to their emotions. 
3. Remind them of your opponent’s broken promises.  When your opposition 
 overstates her case in opening statements, alert the jury to this.  It attacks 
 the opposition’s credibility. 
4. Keep your closing statement short and to the point.  While there can be no 
 set time limit for closing -- every case is different – you should only speak 
 as long as is necessary to convey what you want the jury to remember.  If 
 you talk too long, you may lose the jury. 
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5. Remind the jury of the opposing witnesses’ credibility problems.  Let the 
 jury know who they can trust.  Point out contradictory or inconsistent 
 statement.  Remind them of the witnesses who were fidgety and could not 
 look them in the eyes.  Contrast the opponent’s bad witness with your 
 good witnesses.  Show the jury who they should believe. 
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VI. RESOURCES 

A.  Internet: 

Mark L. Davis, Techniques of Effective Cross-Examination (visited Feb. 3, 2004) 
<http:www.atla.org/members/newlawyr/davis.doc>. 

Effective Opening Statements (visited Jan. 29, 2004) 
<http:www.bna.com/bnabooks/ababna/annual/2003/mcwilliams.doc>. 

Jeffrey T. Fredrick, Ph. D., Persuasion at Trial: Closing Arguments (visited Feb. 
4, 2004) <http:members.aol.com/jtf1952/c.l.o>. 

Howard L. Nations, Cross-Examination (visited Feb.4, 2004) 
<http:www.howardnations.com/c.r.>. 

Larry S. Pozner and Roger J. Dodd, Three Rules for Advanced Cross-Examination 
(visited Feb. 3, 2004) <http:www.cccba.org/cclawyer/Do>. 

B. Books: 

Kenney F. Hegland, Trial and Practice Skills In a Nutshell, (West Publishing Co., 1978). 
Steven Lubet, Modern Trial Advocacy: Analysis and Practice, (NITA, 1993). 
Thomas A. Manet, Trial Techniques, (Little, Brown and Co., 4th ed. 1996). 
Dr. James Rescued, Winning Jury Trials, (AB Publications, 1983). 
Herbert J. Stern, Trying Cases to Win, (PESI Legal Publishing, 1991). 
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