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“Representing the Deal”

● Two people – one a former client who uses the 
firm for deals – want to form a business.  
– Bagsworth is the “money man” – contributes cash
– Dickens is the “sweat equity” character

● Assume their interests are not materially adverse
● Assume they consent in writing and you agree to 

take them both
● Assume that they are both well-educated, but not 

separately represented.  



Situation Arises

● Bagsworth tells you “Don’t tell Dickens, but I’m 
going to shaft him and take over the business”
– Can you NOT Tell Dickens

● Can he “take it back”?
– Can you just withdraw?
– What will likely happen to you – a fiduciary to both?

● Dickens asks for a provision that is not in the best 
interests of Bagsworth
– Can you refuse?



Rule on Concurrent Representation (1.6)

● (a) Except as provided in paragraph (b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if:
– (1) the representation of one client will be directly adverse to another client; 

or

– (2) there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer's responsibilities to another client, a 
former client or a third person or by a personal interest of the lawyer.

● (b) Notwithstanding the existence of a concurrent conflict of 
interest under paragraph (a), a lawyer may represent a client if:
– (1) the lawyer reasonably believes that the lawyer will be able to provide 

competent and diligent representation to each affected client;
– (2) the representation is not prohibited by law;

– (3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or 
other proceeding before a tribunal; and

– (4) each affected client gives informed consent, confirmed in writing.



Selected Comments to Rule 1.6
● Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than 

litigation. For a discussion of directly adverse conflicts in transactional matters, see 
Comment [7]. Relevant factors in determining whether there is significant potential for 
material limitation include the duration and intimacy of the lawyer's relationship with 
the client or clients involved, the functions being performed by the lawyer, the 
likelihood that disagreements will arise and the likely prejudice to the client from 
the conflict. The question is often one of proximity and degree. See Comment [8].

● For example, conflict questions may arise in estate planning and estate administration. A 
lawyer may be called upon to prepare wills for several family members, such as husband 
and wife, and, depending upon the circumstances, a conflict of interest may be present. 
In estate administration the identity of the client may be unclear under the law of a 
particular jurisdiction. Under one view, the client is the fiduciary; under another view the 
client is the estate or trust, including its beneficiaries. In order to comply with conflict 
of interest rules, the lawyer should make clear the lawyer's relationship to the 
parties involved.

● Whether a conflict is consentable depends on the circumstances. For example, a lawyer 
may not represent multiple parties to a negotiation whose interests are fundamentally 
antagonistic to each other, but common representation is permissible where the clients 
are generally aligned in interest even though there is some difference in interest among 
them. Thus, a lawyer may seek to establish or adjust a relationship between clients on an 
amicable and mutually advantageous basis; for example, in helping to organize a 
business in which two or more clients are entrepreneurs, working out the financial 
reorganization of an enterprise in which two or more clients have an interest or arranging 
a property distribution in settlement of an estate. The lawyer seeks to resolve 
potentially adverse interests by developing the parties' mutual interests. Otherwise, 
each party might have to obtain separate representation, with the possibility of 
incurring additional cost, complication or even litigation. Given these and other 
relevant factors, the clients may prefer that the lawyer act for all of them.



Solutions:

● Don’t represent the “deal” – tell them about the issue and 
recommend separate counsel.  

● If you have to do the deal
– Explain the potential for conflict in writing at length, including 

all the language in the comments to rule 1.6.  
– List the contacts the firm has with each party
– Have clients agree that everything that is said will be 

communicated to the other.
– Define your fiduciary obligations

● Common Sense is learned



Potential Damage
● You will be a witness against both former clients
● You will probably get grieved

● Sued for breach of fiduciary duty – even years 
later – because the deal turns out to be different 
from what the parties expected.  

● Sued for malpractice – not the competent level of 
representation expected.

● “Deal” has built-in collateral attack.  
● Clients are not best served.  



I THINK I CAN (over your head)
● Newbie gets a call from his old fraternity bro’ – Joe Stoner - in jail, who is dirt 

broke.  He needs you at the bail hearing. 
– Newbie is a transactional lawyer who works with IP
– Facts are that cops smelled pot-like smell from his apartment while walking nearby, 

obtained warrant and busted him, obtained a confession while he was stoned.  He 
says he was not mirandized, but readily admits being “baked”.    

● Newbie shows up at arraignment, enters plea of no contest, and says no more. 

● Newbie reads up on criminal procedure, search and seizure law, and files a 
bates/brady motion
– Discovers a videotape on the 

● He shows at trial and does a fantastic job worthy of Perry Mason –
– The confession is thrown out 
– Statements on the audio portion of the videotape are excluded, but not the video.  
– acquittal of possession with intent to deliver and gets conviction on one LIO –

possession.  
● The Court sentences Stoner to a year and a day.



The Rules on Competency

● Rule 1.1 -A lawyer shall provide competent 
representation to a client. Competent 
representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably 
necessary for the representation.

● Malpractice/negligence standard
● Fiduciary Standard



Rule 1.1 Comment on 
Competence

● In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does 
not have the skill ordinarily required where referral to or consultation or association with 
another lawyer would be impractical. Even in an emergency, however, assistance should be 
limited to that reasonably necessary in the circumstances, for ill-considered action under emergency 
conditions can jeopardize the client's interest.

● In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, 
relevant factors include the relative complexity and specialized nature of the matter, the 
lawyer's general experience, the lawyer's training and experience in the field in question, the 
preparation and study the lawyer is able to give the matter and whether it is feasible to refer the 
matter to, or associate or consult with, a lawyer of established competence in the field in question. 
In many instances, the required proficiency is that of a general practitioner. Expertise in a 
particular field of law may be required in some circumstances. 

● A lawyer need not necessarily have special training or prior experience to handle legal 
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as 
competent as a practitioner with long experience. Some important legal skills, such as the 
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal 
problems. Perhaps the most fundamental legal skill consists of determining what kind of legal 
problems a situation may involve, a skill that necessarily transcends any particular specialized 
knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary 
study. Competent representation can also be provided through the association of a lawyer of 
established competence in the field in question. 



Stoner’s “Education” in the 
Slammer

● Habeas and 6th Amendment is a cottage industry in 
prison
– So is suing your lawyer
– So is grieving your lawyer

● The local DA does not like to try cases – Stoner would 
have gotten a better deal if he made a deal.  Newbie 
never really tried to deal – he didn’t know how.  

● Judge’s peculiarities were not known to Newbie.  
● Newbie did not have experience with voir dire and 

seated an all-white jury.
● A public defender would have copped to a misdemeanor 

and state’s evidence



Discussion

● Was Newbie competent?

● Is he going to have a 6th Amend. claim made 
against him?

● Assume Newbie is a broke solo – how does that 
change the calculus

● What will Newbie’s co-workers do?
● Is there such a thing as “general practice”?



“Birbrowered”
● In the early 1990s, a New York law firm entered into a written fee agreement to 

represent a California company in an arbitration to be held in California and governed by 
that state''s law. The California company was a subsidiary of a New York client of the 
firm. Firm lawyers, none of whom was admitted in California, made three brief trips to 
the state. When there, they advised their client, engaged in negotiation with the 
opponent, and interviewed possible arbitrators. The firm''s lawyers also worked on the 
matter back in New York. 

● The dispute was eventually settled, but the California company and the law firm had a 
falling out. The client claimed malpractice. The law firm counter-claimed for its fee. In 
January 1998, the California Supreme Court held that the firm could not get paid for 
work its lawyers did while physically "in" California because that work was the 
unauthorized practice of law (UPL). Even work the lawyers did in New York could 
constitute UPL in California, the court ruled, if the lawyers were "virtually" in California 
via "modern technological means," such as "telephone, fax, [or] computer." But not all 
virtual presence would amount to UPL in the state. It was a question of degree. The court 
declined to be more specific.

– The Court also held that it did not matter that the client knew the lawyers were not licensed in 
California. It wrote, too, that the result would have been the same even if the lawyers had 
associated with California counsel. 

– Because the lawyers were entitled to compensation for work they did while physically in New 
York, at least if the work was not virtually in California, the case was remanded. 

● From Report of the Chair of the ABA Commission on Multijurisdictional Practice at 
http://www.abanet.org/cpr/mjp-gillers_final_aticle.html . 



Other States Will Birbrower you
● New York has long held that advising a client 

regarding a New York Case (even when local 
counsel is hired) can constitute the unauthorized 
practice of law.  Spivak v. Sachs, 211 N.E.2d 329, 
331 (N.Y. 1965).  

● North Dakota ruled similarly when a client sought 
and obtained federal tax advice regarding a North 
Dakota corporation.  Ranta v. McCarney, 391 
N.W. 161 (N.D. 1986). 

● UPL Rules are not the problem – the problem is 
the weapon wielded by dissatisfied clients to seek 
disgorgement of fees.  



Traveling Tips
● Consider local counsel (even for transactional 

matters)
● Get licensed in the Federal District 
● Check the disciplinary rules of the state.
● Check your OWN rules – is practice in another 

jurisdiction a greivable offence?
● Don’t agree to hold out of state mediations, etc.
● Advertising can hurt you more than help you
● Exception – “border town” rule of KS Bar
● Know your client



Bad Boss Rule
● Rule 5.2

– (a) A lawyer is bound by the Rules of Professional 
Conduct notwithstanding that the lawyer acted at the 
direction of another person.

– (b) A subordinate lawyer does not violate the Rules of 
Professional Conduct if that lawyer acts in accordance 
with a supervisory lawyer's reasonable resolution of 
an arguable question of professional duty.

● Rule 5.1(b)
– A lawyer having direct supervisory authority over 

another lawyer shall make reasonable efforts to 
ensure that the other lawyer conforms to the Rules of 
Professional Conduct. 



The In-House Counsel Rules
● Rule 1.6 – Confidential Information may not be disclosed.

● (a) A lawyer shall not reveal information relating to the representation of a client unless 
the client gives informed consent, the disclosure is impliedly authorized in order to carry 
out the representation or the disclosure is permitted by paragraph (b). 

● Rule 1.13(b) – “up the ladder”
● If a lawyer for an organization knows that an officer, employee or other person 

associated with the organization is engaged in action, intends to act or refuses to act in a 
matter related to the representation that is a violation of a legal obligation to the 
organization, or a violation of law that reasonably might be imputed to the organization, 
and that is likely to result in substantial injury to the organization, then the lawyer shall 
proceed as is reasonably necessary in the best interest of the organization. Unless the 
lawyer reasonably believes that it is not necessary in the best interest of the organization 
to do so, the lawyer shall refer the matter to higher authority in the organization, 
including, if warranted by the circumstances to the highest authority that can act on 
behalf of the organization as determined by applicable law. 

● Rule 1.13(e) “Can complain about discharge”
● A lawyer who reasonably believes that he or she has been discharged because of the 

lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under 
circumstances that require or permit the lawyer to take action under either of those 
paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the 
organization's highest authority is informed of the lawyer's discharge or withdrawal. 



The Situation
● Closely held family corporation and Mr. Blameitall, 

general counsel, regularly violates ethics rules 
– destroys incriminating documents

– Questionable information in reports to IRS with hokey 
deductions

– illegal aliens used and fake documents created

● Blameitall asks something of Hopeful – the young 
associate
– “We’ve been sued - please shred these”
– “Juan was hurt loading trucks – give him a 1099”

– “Represent the corporation at the initial IRS status conference 
at the Tax Court – just agree on a scheduling order.”



The Problem

● Hopeful can’t break confidences unless the action 
is a crime and he follows 1.13 and 1.6

● There is no retaliatory discharge right in most 
states – especially for private corporations.

● A Corporation can’t represent itself in court.
● Hopeful needs to feed his family.
● Solutions?



Joey Ochit’s Story
● Nobody ever gave Ochit a break.  He worked his 

way through law school and set out on his own.
● Ochit took a case on contingency fee, he sent 

some discovery, and lost the documents that were 
produced by the other side. His filing system is 
primitive.  

● He also took an hourly fee case and forgot to 
record his time for about a week, or a couple of 
weeks.  

● He also missed a deadline on the time to submit 
interrogatories and requests for admission in a 
case he had a good chance of winning.  



Admitting Your Mistakes
● “A life spent making mistakes is not only more honorable, but 

more useful than a life spent doing nothing.” -- George Bernard 
Shaw

● Rule 1.4
– (a) A lawyer shall:

● (1) promptly inform the client of any decision or circumstance with respect to 
which the client's informed consent, as defined in Rule 1.0(e), is required by 
these Rules; 

● (2) reasonably consult with the client about the means by which the client's 
objectives are to be accomplished;

● (3) keep the client reasonably informed about the status of the matter; 
● (4) promptly comply with reasonable requests for information; and
● (5) consult with the client about any relevant limitation on the lawyer's conduct 

when the lawyer knows that the client expects assistance not permitted by the 
Rules of Professional Conduct or other law.

– (b) A lawyer shall explain a matter to the extent reasonably necessary to 
permit the client to make informed decisions regarding the representation.



Solution on Failure to Record 
Time

● What can Joey do about the failure to record time entries?
– “While time records need not be contemporaneously maintained, we have 

emphasized that they should be "accurate." Reconstructed records are 
inherently less accurate and rely on memories that fade and documents that 
disappear or are destroyed. While a lack of contemporaneous record 
keeping does not per se result in a denial of fees, where reconstructed 
records become a mere guess by the applicant, it is difficult, if not 
impossible, for a reviewing court to make an independent evaluation as to 
what fees are actual, necessary and reasonable based upon a record 
sufficiently detailed and accurate to support that evaluation. The harsh 
sanction of total denial of compensation is a rare one.  However, a court 
should only award fees to the level that has been proven to be actual, 
necessary and reasonable. Any lesser requirement would make the 
applicant's burden of proof a mere shell.”

● Matter of Evangeline Refining Co., 890 F.2d 1312, 1326-1327 (5th Cir. 1989.) 
(citations omitted). 

– He can value bill if the client agrees to it. Will the Client agree to round 
off?

– Does the contract require contemporaneous time entries?  
● What can Joey Ochit NOT do about his time entries?



Solution on Lost Discovery 
Mistake

● Rule 5.1(a): “Systems” must be in pace
– A partner in a law firm, and a lawyer who individually or 

together with other lawyers possesses comparable managerial 
authority in a law firm, shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable 
assurance that all lawyers in the firm conform to the Rules of 
Professional Conduct. 

● Mistakes Happen
– Notify opposing counsel and request copies again (at your 

expense)
– If you can’t get this problem solved quickly and the case will 

suffer – you are going to have to tell the client
● Tell the Client, but don’t be dramatic

– Telling the client you made a mistake cannot be too sleazy or 
too slick.  Gauge your client’s response and follow up with a 
writing.  



The Mistake of Missing Deadlines
● This is VERY common.  
● Candor to the Tribunal and Co-Workers –

especially one’s superiors
● What can Joey Ochit do before he has to notify 

the client?
● Does it matter why he missed the deadline?
● What if Joey works in a big firm, does that make 

a difference?
● What if Joey’s secretary screwed up?
● When and what should we tell the client?



Three “D's”
● Young Lawyers have More stress and less experience on how to handle it

● Drugs
– You are not competent to practice if you can't think clearly.

– Includes legal drugs, prescriptions, herbal drugs

– Stop the easy way before the “hard way” hits

● Depression & Anxiety
– Know the common symptoms

● Depression:
– Sleeping all the time
– Eating too much or too little
– Shutting yourself off from friends

● Anxiety.
– Inability to do normal work because of a constant fear of failure, especially when it is irrational fear

● Drinking
– Knowing the symptoms of alcoholism and binging

● When you drink to get drunk
● When you have blackouts 
● When you drink to reach “normal”
● When it interferes with your ability to be a good lawyer

● Know your rights – The Lawyer’s Assistance Program and Check Your Employee Handbook.
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