John A. West
Greenebaum, Doll & McDonald PLLC
50 E. RiverCenter Blvd., Suite 1800
Covington, KY 41011

So you will be called to testify on behalf of the Company . ..

This Memorandum offers basic information and instruction about giving sworn testimony
in a civil action either at a deposition or at a trial. It assumes that, in most instances, the
company will be the defendant in the civil action and that the participants will be called upon to
testify at depositions taken by the attorney for the opposing party or at trial as a witness for the
company.

I. SOME BASICS

1. What is “testimony”?

“Testimony” means sworn answers to questions put to you by an attorney
at either a deposition or at trial. The questions and answers are usually
recorded by a court reporter who prepares a typewritten transcript. If the
transcript is of deposition testimony, it is called a deposition transcript; if
it is of trial testimony, it is called a trial transcript. The oath given to the
witness must be given by a notary public, or other person authorized to
administer oaths, and generally takes the following form: “Do you swear
or affirm that your testimony will be the truth and nothing but the truth?”

2. I’m not very happy about the prospect of testifying. In fact, I am a little
(okay, more than a little) nervous about testifying. Am I unusual or do most
people who have to testify feel the way I do?

You are not unusual. Most normal people are a little bit anxious about
testifying. This anxiety is the body’s way of getting you prepared to
testify by increasing concentration and alertness.

3. Are there different ways to give sworn testimony?

Yes. The most common forms of testimony are given at a deposition or at
trial.

4. What is a “deposition”?

A deposition is sworn testimony given in response to questions asked by
an attorney and is usually conducted in a conference room at an attorney’s
office. A court reporter is present who administers the oath to the witness
(sometimes called the deponent) and records the questions and answers,
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usually using a stenographic machine. The company’s attorney will
always be present at a deposition. Normally, a representative of the
company will be present also. The court reporter will prepare a transcript
of the testimony and copies will be given to the attorneys for the parties
and filed with the court. In some instances, testimony given at a
deposition may be read at trial.

What is a “trial”?

A trial takes place in a courtroom with a judge and (usually) a jury
present. Witnesses give testimony under oath and exhibits are introduced.
If the trial is to a jury, the jury will decide all questions of fact and return a
verdict in the case. The judge presides over the proceedings, rules on
questions of law and instructs the jury on the law of the case.

If I give a deposition, do I have to testify at trial?

Not necessarily. But giving a deposition does not mean you won’t have to
testify at trial.

Are there differences between giving sworn testimony at a deposition and at
trial?

Yes. Of course, you must always strive to testify truthfully. But, as you
will see from the questions and answers that follow, testifying can mean
different things depending on whether you are testifying at a deposition or
at trial.

What is the most important thing to remember about giving a deposition to
the attorney for the opposing party?
Listen, think, speak - - answering questions truthfully BUT concisely.

Listen . . . to the question and be sure you understand it before you
attempt to answer.

Think . . . about whether you can answer the question based on personal
knowledge or information. If you do not have personal knowledge or
information then you cannot answer the question and must answer “I don’t
know” or “I don’t remember”.

Speak . . . concisely - - short and to the point. Giving a deposition is not
an occasion to give a speech.

What is the most important thing to remember about testifying at trial?

Answering questions truthfully, of course, plus . . .



10.

11.

12.

13.

Plus what?

Plus . .. COMMUNICATION.

What do you mean?

Simply this. A trial will usually result in a decision in favor of one party
or the other. When the company is a party at trial, it is necessary that we
persuade the jury to render a verdict in favor of the company. The jury
will do this based upon the evidence in the case, and a very important part
of that evidence in the case, and a very important part of that evidence will
usually be the testimony of employees who testify on behalf of the
company. In order to persuade the jury to decide in favor of the company,
we must communicate to the jury the things about the case that we think
are important. We also want to communicate to the jury that the company
is a responsible company which abides by the law and is a good place to
work. These elements of communication and persuasion are not usually
present at a deposition.

At both depositions and trial, you must answer all questions truthfully. At
trial, it also becomes important that the jury believe what you say and
recognize that you are being truthful.

Tell me more about communication.

Effective communication involves a number of things. Keep in mind that
the principles of effective communication that you use in other settings,
whether at work or at home, will apply in the courtroom. These include
such things as, for example, using language that the people on the jury will
probably not be understood.

Effective communication also involves having eye contact with the jury.
It also involves assuming a pleasant, non-confrontational demeanor.

These are really common sense kinds of things. Again, when you are in
the courtroom testifying on behalf of the company, the key thing to
remember is that we must connect with, i.e., communicate with, the jury.
To do that, we want to do those things that we do on other occasions, in
other settings, to communicate effectively.

Are there “rules” of testifying that I should know about?

Yes. Here are a few of the more important things about testifying that you
should know about:

. Testifying involves a strict question-and-answer format. The
attorney is entitled to ask the questions and you must answer, if
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you can, based on personal knowledge. You may not ask
questions of the attorney. You may, however, ask the attorney to
clarify a question that you do not understand.

. You may only answer questions based upon your personal
knowledge. If you do not know the answer, you must so state. If
you do not remember, you must so state. It is not proper to
“guess” or “assume” or “speculate” what the answer might be.
You should not be hesitant to answer “I don’t know” or “I don’t
remember” if to do so would be a truthful answer.

. In many instances, employees will be asked to testify at
depositions or at trial and will be examined by the attorney for the
opposing party. On such occasions, the attorney is entitled to
conduct his examination by the use of what are known to lawyers
as “leading questions”. A leading question is a question that must
be answered “yes” or “no”, if possible. While it is permissible for
attorneys to use leading questions in examining witnesses, a
witness has an absolute right to explain any yes or no answer if, in
the witness’ judgment, an explanation is necessary for the answer
to be truthful.

. The attorney asking the questions cannot be abusive or ask trick
questions. If you are being examined at a deposition by the
attorney for the opposing party, an attorney for the company will
be there to object to any harsh or abusive tactics of the opposing
attorney. It is not often that such objections are necessary.
Likewise, an attorney is not entitled to use trick questions. Again,
the attorney for the company will object to such questions.

14. I know I will be sworn to tell the truth. What if I slip up and give a wrong
answer. Is that being truthful?

No, and you must correct your testimony if you are still testifying. If you
do not realize your mistake until later, you must advise the company’s
attorneys that your testimony needs to be corrected.

15. Is it okay to meet with the company’s attorneys prior to the deposition (or
trial) to go over my testimony?

Yes. And you should do whatever you can to refresh your memory about
the matter in issue and gather together any documents that pertain to the
matter.
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