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[A]Il forms of business organization are essentially the same, mere
variations on the same theme. ... Entity is found with and without limited
liability; there is limited liability without entity; and there are quasi-
entities with and without limited liability. The constructs of business

law are not immutable verities, ideal forms, but rather a rough patchwork
partly the result of historical accident, partly the result of invention and
... partly the result of eclectic combination of forms. And each of the 50
states has its own patches on the patches.”

The world of business organizations was once such an organized place. Law and other
professional firms were organized as partnerships under the ubiquitous Uniform Partnership Act,
with some of the more avant garde adopting the Professional Service Corporation format. Most
of our clients were organized as corporations, and with the notable exception of Delaware, most
of corporation codes were based on the Model Business Corporation Act (MBCAD.
Occasionally we would encounter a limited partnership, typically in one of its traditional
applications for rea estate or other financing in which the investors were expected and expecting
to take a passive role, which would have been organized under the Uniform Limited Partnership
Act (1976) or that same Act with the 1985 Amendments.

Today things are far less well organized. The number of organizational forms has
increased. The complexities within the new organizational forms, and in the new incarnations of
the old forms, have increased. The opportunities for mixing and matching disparate forms within
a business have increased, as have the opportunities for mixing disparate forms between
businesses.

Whether the increase in the number of organizational formsisin itself good, and whether
it has been well-reasoned, is a matter of academic debate. What is not academic is that
practitioners need to understand and be able to make profitable use of the new organizational
forms.

It is well beyond the permitted time of this presentation to review all aspects of this
expanded range of organizational options. What we hope to accomplish today is to give you a
flavor for each of these new structures.

Where We Were & Where We Are (Going?)

The (Venerable?) Partnership -

From its initial promulgation in 1914 through 1993, the Uniform Partnership Act
(UPAD governed partnership law throughout 49 of the states (UPA was never adopted in
Louisiana). As one consequence of the national uniformity among partnership law, there arose a
largely uniform body of case law that could be utilized when interpreting partnership questions.

! Robert A. Kessler, With Limited Liability For All: Why Not a Partnership Corporation?, 36 FORDHAM
L. Rev. 235 at 252 (1967).
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Furthermore, uniformity led to common expectations amongst those who would be partner. Still,
there existed the tradeoff of this uniformity, namely the provision of liability (either joint and
several or joint, depending on the nature of the clam) among all of the partners for clams
against the partnership.

Today, that earlier universe of uniformity of both law and expectation has been violated.
A new uniform partnership act, most predominately the 1997 version, has now been adopted in a
majority of the states. As such, uniformity between the new uniform partnership act ((RUPAD)
and those states still utilizing UPA no longer exists. Significant choice of law questions, as well
as the violation of expectations, can result from this situation. RUPA, as contrasted with UPA,
makes significant changes in what the fiduciary duties of partners are, when those duties arise
and how those duties may be modified. RUPA also introduces a series of [statementsthat may
be filed by, on behalf of or with respect to a partnership, thereby, for the first time, making
information with respect to general partnerships available as public records.?

To date RUPA has been adopted in 34 states, Puerto Rico, the District of Columbia, and
the U.S. Virgin Islands.

The Limited Partnership -

[I]s the limited partnership worth much attention at a time when the limited
liability company seems to be the vehicle of choice for most unincorporated
business enterprises?

As to the latter question, recent statistics compiled by the International
Association of Commercia Administrators (AICA) indicate that the limited
partnership remains a significant entity choice. AICA[S$ members report more
than 63,000 new limited partnerships filings in 2000, more than 55,000 in
2001, and more than 63,000 in 2002.

Although the numbers of new limited partnerships are small in comparison to
the number of new limited liability companies, and the trend is gradually
down, thousands form limited partnerships each year. Moreover, there are
hundreds of thousands of existing limited partnerships whose legal character
and relations (both among the partners and with third parties) depend in part on
the relevant limited partnership act. In the scheme of things, the limited
partnerships may have diminished, but it has not disappeared.®

2 Authoritative treatises on partnership law include J. WILLIAM CALLISON AND MAUREEN SULLIVAN,

PARTNERSHIP LAW AND PRACTICE and ALAN BROMBERG & LARRY RIBSTEIN, BROMBERG AND RIBSTEIN ON
PARTNERSHIPS.

®  Daniel S. Kleinberger, A User s Guide to the New Uniform Limited Partnership Act, 37 SUFFOLK U. L.
REv. 583 at 588 (2004)(internal citations omitted).
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Traditionally, the limited partnership has been the structure of choice for real estate and
similar financing ventures in which significant investments were sought from passive partners to
be applied by a sophisticated promoter who would act as the general partner. While each of the
limited partners, ab initio, would enjoy limited liability, that benefit was not afforded to the
general partner. Tax rules mandated minimum capitalization and other requirements in order for
the partnership to enjoy the benefits of taxation under Subchapter K of the Internal Revenue
Code. Furthermore, limited partners ran the risk that, if overly involved in management, they
would lose their limited liability and become subject to the general liability imposed upon the
genera partners.

Most states have adopted some form of the Uniform Limited Partnership Act (1976), and
have further adopted the 1985 amendments to the Uniform Limited Partnership Act.

Recently, the National Conference of Commissioners of Uniform State Laws
(INCCUSLD) promulgated the Uniform Limited Partnership Act (2001). Colloquially referred to
as Re-RULPA (therevision of the Uniform Limited Partnership Act (1976) (i.e., ULPA) with the
1985 amendments (i.e., RULPA)), this act represents as substantial a change to limited
partnership law as RUPA was to general partnership law. Furthermore, in a RUPA/ReRULPA
universe, the law of partnerships and limited partnerships has been [te-linked.[J Under prior law,
where the limited partnership act did not define the applicable rule, reference was made first to
the Uniform Partnership Act to determine the applicable rule. As such, the law of limited
partnerships was [inked[Ito the law of general partnerships. As RUPA and ReRULPA are
adopted across the states, linkage will cease to exist, and limited partnership law will no longer
be governed, in the absence of an applicable provision, by general partnership law (UPA or
RUPA).

Re-RULPA has been adopted to date in Florida, Hawaii, Illinois, lowa, Minnesota and
North Dakota.

The Classic Corporation -

While the traditional corporate structure is outside the most narrow scope of this
presentation, it is the archetype against which all organizational forms have traditionally been
compared. Essentialy, there are two models for the corporate structure. First, and most broadly
known across the country, is the structure of a corporation organized under the Delaware
Business Corporation Act. The other model is that based upon the MBCA, a product of the
American Bar Association Section of Business Law, the Committee on Corporate Laws. In an
environment of rapidly evolving unincorporated business organization law, it is worth noting that
Section 7.32 of the MBCA, aready adopted in some form in twenty-one states, provides
substantial organizational flexibility within corporations to adopt rules of private ordering that
differ from the typical mandatory default rules found throughout the corporate act.

The Professional Service Corporation -

The professional service corporation was originally conceived as a tax driven vehicle,
one existing to allow professiona practices, barred by tradition and practice rules from
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organizing as a business corporation,* to become Cincorporatedin order to take advantage of tax
favored benefit and retirement plans. Today, in most jurisdictions, the professional service
corporation has been eclipsed by the professional limited liability company and/or the limited
liability partnership.®

The Limited Liability Company -

The alure of the limited liability company is its unique ability to bring
together in a single business organization the best features of al other

business forms - properly structured, its owners obtain both a corporate-styled
liability shield and the pass-through tax benefits of a partnership.®

The amount of ink that has been spilled in reviewing the limited liability company
(CLLCD since its initial acceptance by the Internal Revenue Service in 1988 and even more so
since the adoption of the Check-the-Box rules as of January 1, 1997 likely cannot be overstated.
It was the widespread adoption of LLC statutes across the country and the blizzard of
requests/demands presented to the IRS for classification guidance and rulings that precipitated
the Check-the-Box classification rules and the abandonment of the four factor Kintner analysis.”
Even as the LLC gave rise to this radical change in the law of tax classification, the LLC
constituted a unigue mechanism for limited liability to al owners and agents, maximum
flexibility with respect to structuring both management and agency and maximum flexibility
with respect to structuring the internal affairs. Today, most choice of entity analysis begins with

4 See, e.9., AMERICAN BAR ASSOCIATION, A DIGEST OF THE CASE LAW ON THE STATUTORY REGULATION

OF THE PRACTICE OF MEDICINE (1915) at 125 ([TThe medical profession is a thing too vital to be enmeshed in the
lega fictions of the so-called corporate entity.[); Winslow v. Board of Dental Examiners, 223 P.2d 308 at 309 (Ka.
1924) (the corporate practice of dentistry is [gravely reprehensible from the standpoint of morality.[)

Until about 1960, most states severely limited the ability of professionals to do business in the
form of a corporation (if one could ever safely call practicing a profession doing business in those
days), apparently out of an irrational fear that limited liability for a shareholder would somehow
trandate into limited liability for an employee-tortfeasor.

Richard A. Booth, Profit-Seeking, Individual Liability, and the Idea of the Firm, 73 WASH. U.L.Q. 539 at 544
(Summer, 1995), perhaps carrying forward Biercels definition of a corporation, namely CAn ingenious device for
obtaining individual profit without individual responsibility.0] Ambrose Bierce, THE DEVIL$ DICTIONARY, page 125
(1911) (Dover Ed. 1958).

® | have argued that the PSC no longer serves a useful function and should eliminated. See Thomas E.

Rutledge, The Place (If Any) of the Special Purpose Professional Structure in Entity Rationalization, ENTITY
RATIONALIZATION SYMPOSIUM, University of Maryland College of Law (November 1, 2002), published in 58 Bus.
LAw. 1413 (August, 2003).

® PB Real Estate, Inc. v. DEM Il Properties, 718 A.2d 73 at 74 (Conn. App. 1998).

" Under the Kintner analysis, an unincorporated association would be classified as [&orporationCif it had

three or more of (i) limited liability, (ii) free transferability of interests, (iii) continuity of life and (iv) centralized
management. Each of these factors was defined, elaborated, and either clarified or obfuscated in a wealth of
Revenue Rulings, Revenue Procedures, PLRs, and other guidance.
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a presumption that the LLC will be the most viable option, and only in relatively narrow fact
situations will that presumption not carry through to the final analysis.®

LLC acts are widely dissimilar from one another. The two models are the Prototype LLC
Act, drafted by an American Bar Association task force, and the Uniform Limited Liability
Company Act (LULLCALD), a product of the National Conference of Commissioners of Uniform
State Laws (INCCUSLD). Efforts to update each of these acts are currently underway.
However, the final products are several years away from completion.

The Limited Liability Partnership -

The limited liability partnership (LLP) originated in Texas in 1991 to protect
against a limited list of torts. It was inspired by the government suits against
law and accounting firms that had done work for the free-wheeling savings and
loan and thrift associations that failed in large and costly numbers in the 1980s
along with the collapse of real estate values they had helped to inflate. The

suits alleged joint and severa liability claims under U.P.A 815 for various
kinds of malpractice or other tortuous misconduct. The claims were against all
partners including many who had nothing to do with the failed associations.
The suits highlighted the vicarious liability of partners for each other[s$ conduct,
aliability that did not exist in other forms of professional organization.®

The limited liability partnership (CLLPD), in its original incarnation, was little more than
an appendage grafted on to the Uniform Partnership Act in the early 1990s, but one which has
now been fully integrated into partnership law. The LLP was an effort to shield partners within
professional partnerships in general and within the accounting profession in particular from
personal liability for debts and obligations arising from the malpractice of other professionals,
often in different cities and states® The LLP is not itself a separate and distinct form of

8 Primary treatises on LLCs include: RIBSTEIN & KEATINGE, RIBSTEIN AND KEATINGE ON LIMITED

LIABILITY COMPANIES, BISHOP & KLEINBERGER, LIMITED LIABILITY COMPANIES - TAX AND BUSINESS LAwW, and
MILLER AND JACOBSON, STATE LIMITED LIABILITY COMPANY AND PARTNERSHIP LAwW. Professor Elizabeth S.
Miller of Baylor School of Law prepares an annual survey of LLC case law developments, of which the most recent
version is The Advent of LLCs and LLPs in the Case Law: A Survey of Cases Dealing with Registered Limited
Liability Partnerships and Limited Liability Companies, which appears in PARTNERSHIPS AND LLCS - IMPORTANT
CASE LAW DEVELOPMENTS 2005 (American Bar Association, August 2005) (updated three times a year in
PUBOGRAM, the newdletter of the ABA Section of Business Law, Committee on Partnerships and Unincorporated
Business Organizations). See also Charles W. Murdock, Limited Liability Companies in the Decade of the 1990s:
Legislative and Case Law Developments and Their Implications for the Future, 56 Bus. LAw. 499 (February 2001).

®  See generally BROMBERG AND RIBSTEIN ON LIMITED LIABILITY PARTNERSHIP, THE REVISED UNIFORM
PARTNERSHIP ACT AND THE UNIFORM LIMITED PARTNERSHIP ACT (2001), § 1.01(a).

10 Note that:

0 TheNew York statute is available only to professional service partnerships
without limited partners (N.Y. PARTNERSHIP LAW § 121-1500);
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business organization. Rather, the LLP is an elective status within general partnership law
whereby the partners are able to avoid the traditional rule of joint liability for claims arising in
the course of the partnershipls business.

It is important to note that there is in no manner unanimity regarding the scope of the
liability shield afforded by the LLP. Some states, often referred to as [full shieldUstates, afford
partners in an LLP limited liability from al claims made against the partnership. The Uniform
Partnership Act (1997) provides [full shieldliability protection. The other model, and that
currently in place in Kentucky, provides only a [partial shieldaffording the partners protection
from some, but not all, claims.™ In Cpartial shielddstates, a partner is not liable, either directly
or indirectly, for debts, obligations and liabilities of the partnerships where such arise out of the
negligence, wrongful acts or misconduct of another partner or an employee of the partnership.*?
Similarly, a non-negligent partner in such an LLP isrelieved of indemnification and contribution
obligations that would serve to undermine this limited liability.*®

0 The Nevada statute is available only to partnerships formed to render
professional services (NEv. STAT. § 86.020.7);

0 The Oregon statute is available only to partnerships that render, or are
affiliated with an LLP that renders, professional services (OR. REV. STAT.
§ 67.500); and

0 The Cdifornia statute is available only to accountants and attorneys (CAL.
CoRrpP. CODE § 16101(6)(A)).

1 See, e.g., KY. REV. STAT. § 362.220(2).

12 See Jennifer J. Johnson, Limited Liability for Lawyers: General Partners Need Not Apply, 51 Bus.
LAw. 85 at 108 (November 1995):

One concern surrounding the wording of these (ort onlyd statutes stems from the
evolution of malpractice claims. While malpractice traditionally was considered a tort cause of
action, many recent judicial decisions have held that malpractice can sound in either tort on
contract. Under appropriate circumstances, a plaintiff could avoid the limited liability inherent in
the [ort onlyOJLLP statutes by styling the malpractice claim as a contract cause of action. The
concern persists even when the statute in question specifically includes mal practice within alist of
otherwise [Tort-like(dconduct. (footnotes omitted).

See also CALLISON AND SULLIVAN, PARTNERSHIP LAW AND PRACTICE § 32:3 at p. 32-6; Collins v. Ruynard, 607
N.E.2d 1185(11l. 1992) (legal malpractice action may be maintained in tort or in contract); Lockney v. Vroom, 2003
WL 22382577 (Va. Cir. Ct. March 21, 2003) ([because legal malpractice is a contract action sounding in tort[] .[);
F.D.I.C. v. Clark, 978 F.2d 1541 (10" Cir. 1992) (a claim of professional malpractice, although pled as a breach of
contract, soundsin tort); Ky. REv. STAT. § 413.245 (discussing claims of professional service malpractice brought in
tort or in contract).

3 A primary treatise on the LLP provisions of RUPA is BROMBERG AND RIBSTEIN ON LIMITED LIABILITY
PARTNERSHIP, THE REVISED UNIFORM PARTNERSHIP ACT AND THE UNIFORM LIMITED PARTNERSHIP ACT (2001).
Other reference sources include BROMBERG AND RIBSTEIN, BROMBERG AND RIBSTEIN ON PARTNERSHIP, HILLMAN,
VESTAL AND WIDENER, THE REVISED UNIFORM PARTNERSHIP ACT (2005 ed.), CALLISON & SULLIVAN,
PARTNERSHIP LAW AND PRACTICE, and Thomas E. Rutledge & Elizabeth G. Hester, Practical Guide to Registered
Limited Liability Partnerships, STATE LIMITED LIABILITY COMPANY AND PARTNERSHIP LAWS (Elizabeth S. Miller
& Arthur J. Jacobson, eds., 2005). Other discussions of this business structure include: Keatinge et a., Limited
Liability Partnerships: The Next Step in the Evolution of the Unincorporated Business Organization, 51 Bus. LAw.
147 (November, 1995).
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It cannot be said that every state that has adopted RUPA is a full shield jurisdiction.
Tennessee and West Virginia, while largely adopting RUPA, have done so with non-uniform
provisions, and neither is not afull shield liability state.* Rather, they are [partial shieldOstates.

The Limited Liability Limited (no, that is not a typo) Partnership -

The limited liability limited partnership (the CLLLPD™ isto limited partnership law what
the original LLP amendments were to general partnership law, namely a means of mitigating the
rule of general liability applicable to general partners. Imagine, if you will, alimited partnership
that provides the traditional rule of limited liability to the limited partners, but which goes on to
provide that that same limited liability (but not contingent upon passivity) is now afforded
general partners. LLLP statusis elective under ReRULPA, and is already available in a number
of states (including Delaware) under their current limited partnership acts. Note that whether the
limited liability of the general partners of a foreign LLLP will be respected outside of the
ReRULPA states is questionable.*

The Statutory [Business] Trust -

While the business trust remains a seldom utilized vehicle, it is often used for structuring
mutual funds and real estate investment trusts, and as such, literally trillions of dollars are held
by these organizations. In recent years, Maryland, Connecticut, and Delaware have made
significant efforts to modernize their business trust statutes, an effort in which Virginia and
California have recently joined. NCCUSL has undertaken a project to draft a Uniform Statutory
[Business] Trust Act.

The Agricultural Co-Op -

Co-ops are another form of business organization that are relatively seldom used but
which in their correct application control significant assets. In recent years Minnesota,
Tennessee, and Wyoming have adopted more modern co-op acts, each based on an LLC model.
NCCUSL has started a project to draft a Uniform Agricultural Co-Op Act, and it received itsfirst
reading in 2004. Objectives of this drafting project include the elimination of traditional
restraints on distributions to and the vesting of management rights in non-members, factors that
largely preclude the availability of venture capital, and limitations on the liquidity of a member(s
participatory interest, thereby limiting other capital raising efforts.

What is being Organized in Kentucky? -

Following are ten years of statistics from the Secretary of State on the utilization of
different business entities in Kentucky:

14" TENN. CoDE § 61-1-306; W. VA. CODE § 47B-3-6(c). See also J. Nelson Irvine, Partnership Law Gets
a New Look in Tennessee, 38 TENN. B. J. 14 (April, 2002).

5 See generally, BROMBERG AND RIBSTEIN ON LIMITED LIABILITY PARTNERSHIP, THE REVISED UNIFORM
PARTNERSHIP ACT AND THE UNIFORM LIMITED PARTNERSHIP ACT (2001), Chapter 5 thereof.

6 See KY.REV. STAT. § 362.495.
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Entity 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003
Domestic Corporation Incorporated 8406 | 8193 | 9371 | 9162 | 8,743 | 8156 7823 | 7,260 | 6,926 6,779
Domestic Corporation Dissolved 667 707 734 788 905 878 878 842 844 769
Domestic Corp. Administratively Dissolved | 5554 | 7,283 | 7,233 | 7,901 | 7,899 [ 7,747 7633 | 7,742 | 7,163 [ 7,908
Foreign Corporation Qualified 2,024 | 2325 | 2516 | 2,661 | 2455 | 2,726 3,036 | 2635 | 2693 [ 2360
Foreign Corporation Withdrawal 551 556 560 687 723 808 786 934 782 834
Foreign Corporation Revoked 904 | 1,606 | 1,752 | 1,178 | 1,197 [ 1,378 1362 | 1518 | 1,339 | 1,215
Domestic LLC Organized 415 | 1355 | 1917 | 2,265 | 3462 | 5314 6,226 | 7,386 | 9,931 [ 11,878
Domestic LLC Dissolved 0 17 42 55 99 150 202 223 302 377
Domestic LLC Administratively Dissolved 0 37 197 432 672 990 1485 2235 | 2,802 | 4,132
Foreign LLC Qualified 28 150 273 382 493 715 823 959 972 | 1,050
Foreign LLC Withdrawal 0 1 4 23 48 68 81 103 128 176
Foreign LLC Revoked 0 0 0 46 84 129 197 267 241 285
Domestic Limited Partnership Formation 122 212 318 272 333 384 381 241 242 220
Domestic Limited Partnership Cancellation NA 16 33 29 32 30 63 39 68 45
Foreign Limited Partnership Registration 100 41 52 109 166 101 111 110 87 79
Foreign Limited Partnership Cancellation NA 10 21 37 49 35 41 47 36 29
Domestic LLP Registration 33 102 90 87 77 69 84 61 72 58
Domestic LLP Withdrawal 0 2 0 2 3 10 6 4 7 4
Foreign LLP Registration 9 2 8 10 13 14 14 12 10 79
Foreign LLP Withdrawal 0 0 0 0 0 2 1 3 1 2

Since 1996 the number of corporations organized has dropped each year while the
number of LLCs organized has since 1994 increased each year. Since 2001 more LLCs than
corporations have been organized.*’

The Model Inter-Entity Transactions Act and the Model [Uniform] Entity Transactions
Act -

With the proliferation of business forms and their widespread acceptance, there has arisen
aneed for global mechanisms by which these disparate business entities may engage in mergers,
ownership interest exchanges, consolidations and similar organic transactions. Over the past ten
years, most corporate, LLC and to a lesser extent limited partnership statutes have been
modified, on a somewhat piecemea basis, to provide for particular inter-entity transactions.
More recently, it has been determined that such a piecemeal approach is ultimately unsatisfactory
in that it typically requires multiple statutory amendments, and then the continuous maintenance
of all of those provisions which, depending upon the number of entities provided for, can quickly
grow by geometric scales.

In response, both a group within the American Bar Association organized as the Ad-hoc
Committee on Entity Rationalization as well as the NCCUSL have undertaken projects to
provide a global mechanism for inter-entity organic transactions. The ABA effort has yielded
the Model Inter-Entity Transactions Act ((MITAD).*® The effort undertaken by NCCUSL in this

1 Asfor national trends, see What s More Popular: Partnerships, LLCs or S Corporations?, J. TAXX 126
(Feb. 2003); Revisiting What s More Popular: Partnerships, LLCs or S Corporations?, J. TAX[N 189 (Sept. 2003);
Staff of Joint Committee on Taxation Background and Proposals Relating to S Corporation, Scheduled for a Public
Hearing Before the Subcommittee on Select Revenue Measures of the House Committee on June 19, 2003, JCX 62-
03 June 19, 2003, available at http://www.house.gov/jet/x-62-03.pdf at 14, [Bince 1996, LL Cs have grown at a rate
of 34 percent per year.[]

18 See The Ad-Hoc Committee on Entity Rationalization, Proposed Model Inter-Entity Transactions Act,
57 Bus. LAw. 1569 (August, 2002). An introduction to MITA appears at Thomas E. Geu and Robert R. Keatinge,
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regard is the Uniform Entity Transactions Act ((UNETALD).*® UNETA received its first reading at
the NCCUSL annua meeting in August 2001, and the second and fina reading had been
scheduled for the NCCUSL annual meeting to be held July 2003. That final reading did not take
place. Rather, the NCCUSL and ABA efforts were merged into the Model Entity Transactions
Act (IMETAD. META was approved by NCCUSL in July 2004. However, it has not received
ABA approval, and there exists significant controversy over its merits.

An interesting point is that once UnETA or META is adopted in any state, it will have
nationwide impact. Assume you are in a state in which you want to consolidate a limited
partnership into an LLC, and then merge into that surviving entity a corporation. Assume aso
that your state law does not provide for inter-entity transactions, and does not provide for
consolidations at all. Assume that another state has adopted UnETA. You would then merge
your corporation into a corporation in that UnETA jurisdiction, merge your limited partnership
into a limited partnership formed in that UnETA jurisdiction, and do the same with the LLC.
You then accomplish the desired inter-entity transaction in that foreign jurisdiction and then
merge the surviving entity back into your desired domestic LLC.

Current Issues in Unincorporated Business Organization Law

Elimination of the Kintner Regulations and the Adoption of Check-the-Box -

The Kintner classification regulations, reciting the familiar four factor (limited liability,
centralized management, continuity of life, and free transferability of interests) test, were
repealed effective January 1, 1997, whereupon the [Check-the-Box[ classification regulations
were adopted.”>  Subsequent to Check-the-Box, nearly all LLC and other unincorporated
business organization statutes have been amended to eliminate prior statutory requirements
originally crafted to insure or assist in meeting the Kintner classification test. However, the
Kintner regulations continue to live on in the form of provisions drafted into operating and
partnership agreements solely for the purpose of meeting the Kintner classification regulations.
Such provisions are no longer necessary, and to the extent they should ever cause problemsin a
business organization, counsel to that organization will be criticized for failure to not apprise the
partners/members that the operating/partnership agreement should be amended to delete those
provisions.

The Proposed Model Inter-Entity Transactions Act: A Proposal to Rationalize Changes in Forms of Business
Organizations, 37 REAL PROPERTY, PROBATE AND TRUST J. 385 (Fall, 2002).

¥ The Uniform Entity Transactions Act is a drafting project of the National Conference of Commissioners
of Uniform State Laws, originally under the title The Uniform Conversion or Merger of Different Types of Business
Organizations Act. Copies of the various drafts of this drafting effort are available at the website of the National
Conference of Commissioners of Uniform State Laws at http://www.nccusl.org.

% See, e.g., Robert R. Keatinge, Now that the Model Entity Transaction Act (META) Has Been Approved
by NCCUSL, What Should Be Done With 1t? and William H. Clark, Jr. and George W. Coleman, META is Ready for
Adoption by the States, both appearing at XX11 PUBOGRAM at, respectively, pages 24 and 29 (November, 2004).

2 The authority of the Service to adopt Check-the-Box was recently upheld in Littriello v. United States,
no. 3:04CV-143-H (W.D. Ky., May 18, 2005).
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The Advent of the Disregarded Entity -

The Disregarded Entity is a creation of the Check-the-Box classification regulations, and
represents a significant increase in organizationa flexibility. Prior to Check-the-Box, the only
single owner pass-through structure was the S-corporation, an option that came with its own
costs in the limitations upon the availability of S-corporation status (i.e., number and character of
shareholders) and the fact that Subchapter S is less pass-through than is Subchapter K. With
Check-the-Box, a single member unincorporated organization could be formed, and its tax
classification (disregarded unless a contrary election is filed) was made clear.

One common application of this structure isto provide limited liability for businesses that
now operate as a sole proprietorship and desire to avoid the disadvantages and complexities of
either C or S corporation status. Another common application is the creation of wholly owned
LLCs to serve as joint venture vehicles or as baskets in which to hold particular assets. In
addition, there are international and state tax planning opportunities.?

The Expansion of Limited Liability -

Like Diogenes wondering the streets of Athens, lantern in hand, searching for
the honest man, anyone seeking evidence of a debate among |lawmakers over

the wisdom of limited liability or the cost-shifting consequences of LLCs and
LLPsis destined for disappointment.?

Recent developments in organizational law involve without exception the expansion of
limited liability. Thisis seen in the LLC, the LLP, the expansion of permissible activities of a
limited partner without loss of limited liability, and the LLLP. As noted above, it has been
questioned whether this was awell reasoned development,* although there is as well scholarship
explaining the salutary effects of earlier expansions of limited liability.*® What is clear is that

% For excellent discussions of the single member unincorporated entity with no tax identity and its usein
various situations, see Miller, The Tax Nothing, TAX NOTES TODAY (February 3, 1997) (Westlaw, 97 TNT 22-69);
Barton, Much Ado About a Nothing: The Taxation of Disregarded Entities, TAX NOTES TODAY (June 30, 1997)
(Westlaw, 97 TNT 125-98); Miller, The Tax Nothing, TAX PLANNING FOR DOMESTIC AND FOREIGN PARTNERSHIPS,
LLCs, JOINT VENTURES, AND OTHER STRATEGIC ALLIANCES, PLI Handbook (Westlaw, 398 PLI/Tax 9).

% Robert W. Hillman, New Forms and New Balances: Organizing the External Relations of the
Unincorporated Firm, 54 WASH. & LEE L. Rev. 613 (1997).

2 gee, e.g., Allan W. Vestal, Real Partnerships and Real Problems: Conforming Business Entity Law
to Fiscal Realities and Popular Conceptions, 28 DEL. J. OF CORP. L. 877 (2003).

% See, e.g., Stephen B. Presser, Thwarting the Killing of the Corporation: Limited Liability, Democracy
and Economics, 87 Nw. L. Rev. 148 (1992). Presser notes that the expansion of corporate limited liability
protections to small business enterprises was instrumental in nature:

The popular democratic justification for limited liability is rarely observed by modern scholars.
Nevertheless, it appears that to the nineteenth-century legislators in states such as New Y ork, who
mandated limited liability for corporationsCishareholders, the imposition of limited liability was
perceived as a means of encouraging the small-scale entrepreneur, and of keeping entry into
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when advising clients regarding choice of entity issues, structures that continue to impose
personal liability (general partnerships and, as regards the genera partner(s), the limited
partnership) are seldom if ever appropriate. Furthermore, the attorney who does not counsel
clients who are in such structures about the advantages and mechanisms for moving to a limited
liability structure does so at his or her own peril.

Different Paradigms for Distinguishing Entities -

Traditionally, limited liability was most heavily weighted in distinguishing entities from
one another, and often drove the issue of tax classification. Limited liability was available to
corporate shareholders and limited partners, and was not enjoyed by general partners (in either a
general or a limited partnership). Assuming proper drafting under the then applicable Kintner
classification regulations, pass-through taxation would be available under Subchapter K for
multiple member partnerships.

Today, limited liability is a common factor of LLCs, LLPs, and LLLPs, al of which may
take advantage of Subchapter K without concern for satisfaction of the Kintner regulations. As
such, it serves little purpose to distinguish entities based upon whether one or another affords its
members limited liability. Rather, more subtle measures are needed.

Important factors for distinguishing entities include the default rules for agency authority,
default rules for management structure, and default rules for fiduciary duties. It is necessary here
to focus on the default rules as these provisions are open to broad modification under the
controlling statutes. To the degree that effective drafting is able to morph a structure into the
appearance of another, there is no effective means of distinguishing one structure from another
as regards those issues to which that drafting effort is applied. But as regards these default rules,
you can set the aternative structures apart from one another. For example, UPA partnerships
rely upon common law fiduciary duties while RUPA partnerships utilize a statutory fiduciary
duty system that is more temporally limited than the prior common law system. Some LLC
statutes are silent as to fiduciary standards, leaving the matter to the common law (e.g.,
Kentucky), while others (e.g., Florida) use a statutory system. General partnerships provide

business markets competitive and democratic. Without limitations on individual shareholder
liability, it was believed, only the very wealthiest men, industrial titans such as New Y ork($ John
Jacob Astor, could possess the privilege of investing in corporations. Without the contributions of
investors of moderate means, it was felt, the kind of economic progress states like New York
needed would not be achieved.

The author of the most comprehensive study of New York legislative policy toward corporations
in the nineteenth century concluded that New Y ork[$ policy of limited liability, and its policy of
encouraging incorporation by persons of modest means [(facilitated the growth of a viable urban
democracy by allowing a wide participation in businesses that could most advantageously be
organized as corporations.[] [(More importantly,[The suggested New Y ork($ general incorporation
statutes [helped equalize the opportunities to get rich. The passage of general incorporation laws
for business corporations was the economic aspect of the political and social forces that
democratized the United States during the Age of Jackson, 1825-1855.00 This historian($ insight
has escaped modern legal economists.

Id. at 156.
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general agency authority to all partners, while limited partnership statutes grant no agency
authority to the limited partners. Under UPA, each partner is an agent of the partnership and of
each other partner, while RUPA restricts the agency authority to representation of the partnership
entity and does not grant agency on behalf of the other partners. The various LLC acts are not
uniform as to how the agency authority between the members and, if any, the managers, is
allocated.

Continuing Revisions to Organic Statutes -

On a national and state basis, the law of unincorporated business organizations is
evolving a a frenzied pace. At the national level, the last decade has seen NCCUSL draft and
release RUPA (which went through several released versions before settling on the 1997
version), the Uniform Limited Liability Company Act (LULLLCAD (which had to be reopened
and revised to address Check-the-Box) and Re-RULPA. Some incarnation of META, MITA
and/or UnETA are on the horizon for consideration by state legislatures. The ABA isworking on
a new Prototype Limited Liability Company Act, and NCCUSL is working on a complete
rewrite of ULLCA. A new NCCUSL Uniform Business [Statutory] Trust Act is now in the
works, asisthe Uniform Agricultural Cooperative Act project.

At the state level, every state has adopted, and many states have entirely revised an
earlier adoption of, an LLC act. A magjority of the states have adopted RUPA, many with non-
uniform provisions. Re-RULPA is moving forward. This rapid pace of development mandates
continuous attention to both revisions in foreign states in order to know of opportunities as well
as in your home jurisdiction in order to advise clients of the need to revise existing organic
documents.

The Developing (or not) Case Law -

As these new forms of business organization proliferate, inevitably disputes have arisen
and litigation has followed. The decisions being rendered are in some instances well reasoned
considerations of a developing body of law, decisions that obviously owe a substantial debt to
briefing by counsel. Unfortunately, there are also decisions rendered that are based on flawed
analogies and reliance on outmoded expectations. Fortunately, there is an ongoing project to
review and summarize the LLC and LLP cases that are decided.”

Some issues of particular interest in the area of unincorporated business organization law
are:

% professor Elizabeth S. Miller of Baylor School of Law prepares an annual survey of LLC and LLP case
law developments, of which the most recent version is The Advent of LLCs and LLPs in the Case Law: A Survey of
Cases Dealing with Registered Limited Liability Partnerships and Limited Liability Companies, which appears in
PARTNERSHIPS AND LLCs - IMPORTANT CASE LAW DEVELOPMENTS 2005 (American Bar Association, August 2005)
(updated three times a year in PUBOGRAM, the newsletter of the ABA Section of Business Law, Committee on
Partnerships and Unincorporated Business Organizations).
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