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VOIR DIRE AND CHALLENGES

Qutline of Instruction

I. INTRODUCTION.

A. As discussed in the Court-Martial Personnel block of instruction, the selection
process of the military jury, or panel, differs significantly from that of civilian juries.
Nevertheless, counsel at courts-martial are usually afforded the opportunity to conduct
voir dire of the venire (that is, the members actually appointed by the convening
authority to sit on a given court-martial) and of individual members outside of the
presence of the other members. It should be remembered, however, that RCM 912(d)
Discussion states only that “the military judge should permit counsel to personally
question the members.” Thus, the military judge remains in virtually complete control.

B. While specific practices vary from service to service, and from military judge to
military judge, it is reasonable to say that counsel appearing before Army courts-
martial are usually permitted fairly broad latitude in questioning members to explore
and develop potential bases for challenge.

C. Counsel must bear in mind, however, that the exhaustive voir dire that is the
hallmark of civilian cases is rarely seen in courts-martial. Military judges tend to
require counsel to focus their questions on developing specific areas of potential bias.
After all, the essential purpose of voir dire is to obtain information for the intelligent
exercise of challenges. RCM 912(d) Discussion.

Il. CHALLENGING THE PANEL

A. As discussed in the Court-Martial Personnel outline, there may be cases in which
the defense has some reason to believe that the military panel, the venire, has been
improperly selected. In such cases, defense may wish to challenge the venire.

B. RCM 912(b) sets out the procedure for mounting such a challenge.

1. Generally, before voir dire begins, a party may move to stay the proceedings
on the ground that members were selected improperly.



2. Upon a motion as stated above, and after an offer of proof which, if true,
would constitute improper selection of members, the moving party shall be
entitled to present evidence.

3. If the military judge determines the members were selected improperly, the
military judge shall stay proceedings until the members are properly selected.

4. Failure to make a timely motion under this section waives the issue of
improper selection except where:

a) The issue relates to the minimum required number of members (RCM
501(a));

b) The member does not have the requisite qualifications (e.g., per
Article 25, or where the member is not active duty, not a commissioned or
warrant officer, or is an enlisted member where the accused has not
requested enlisted members).

c) The accused has requested 1/3 enlisted members but either they are not
present or there is inadequate explanation for their absence.

C. A brief review of some theories on which to attack selection of panel.

1. Convening authority or her agents used rank or some other criteria to
systematically exclude otherwise eligible members. Exclusion of nominees by
rank.

a) United States v. Kirkland, 53 M.J. 22 (2000). The SJA solicited
nominees from subordinate commanders via a memo signed by the
SPCMCA. The memo sought nominees in various grades. The chart had
a column for E-9, E-8, E-7 but no place to list a nominee in a lower grade.
To nominate E-6 or below, nominating officer would have had to modify
form. No one below E-7 was nominated or selected for the panel. The
CAAF held that where there was an “unresolved appearance” of exclusion
based on rank, “reversal of the sentence is appropriate to uphold the
essential fairness. . . of the military justice system.”

b) United States v. Daigle, 1 M.J. 139 (C.M.A. 1975)(policy of excluding
all lieutenants and WOs); But see United States v. Yager, 7 M.J. 171



(C.M.A. 1979) (exclusion of persons in grades below E-3 permissible
where there was a demonstrable relationship between exclusion and
selection criteria embodied in Art. 25(d)(2)). See also United States v.
Delp, 11 M.J 836 (A.C.M.R. 1981) (below E-4).

c) United States v. McClain, 22 M.J. 124 (C.M.A. 1986) (court selection
procedure resulted in systematic exclusion of junior enlisted personnel and
officers and was designed to exclude those more likely to adjudge light
sentences).

d) United States v. McLaughlin, 27 M.J. 685 (A.C.M.R. 1988) (CA did
not violate Article 25 by excluding (excusing) the most junior officers and
replacing them with enlisted members when an accused requested a panel
including enlisted members).

e) United States v. Smith, 37 M.J. 773 (A.C.M.R. 1993) (convening
authority directed major subordinate commanders to provide “E7” and
“E8” members for membership on court-martial panel; selection based
solely on rank violates Article 25 U.C.M.J). Systematic exclusion by unit.

f) United States v. Brocks, 55 M.J. 614 (A.F. Ct. Crim. App. 2001). Base
legal office intentionally excluded all officers from the Medical Group
from the nominee list, because all four alleged conspirators and many of
the witnesses were assigned to that unit. Citing United States v. Upshaw,
49 M.J. 111, 113 (1998), “[a]n element of unlawful court stacking is
improper motive. Thus, where the convening authority’s motive is
benign, systematic inclusion or exclusion may not be improper.” Held:
Exclusion of Medical Group officers did not constitute unlawful command
influence.

2. The composition of panel may create an appearance of impropriety.

a) United States v. Nixon, 33 M.J. 433 (C.M.A. 1991). A panel
consisting of only E8s and E9s creates an appearance of evil and is
probably contrary to Congressional intent. The CG’s testimony, however,
established that he had complied with art. 25 and did not use rank as a
selection criterion. Findings and sentence affirmed.

b) United States v. Ruiz, 46 M.J. 503 (A.F. Ct. Crim. App. 1997), aff’d,
49 M.J. 340 (1998) (convening authority did not improperly select
members based on rank when, after rejecting certain senior nominees from



consideration for valid reasons, he requested replacement nominees of
similar ranks to keep the overall balance of nominee ranks relatively the
same).

c) United States v. Benson, 48 M.J. 734 (A.F. Ct. Crim. App. 1998) (CA
violates Article 25 when, after sending a memorandum to subordinate
commands directing them to nominate “officers in all grades and NCOs in
the grade of master sergeant or above,” fails to select members below the
rank of master sergeant (E-7); CA testified that he had no intent to violate
Article 25, but also testified that he had never selected a member below
the rank of E-7; AF Ct notes that systematic exclusion of junior enlisted
members inappropriate given that most junior enlisted have sufficient
education and experience as to be eligible to serve (e.g., E-4s have served
at least 5 years on active duty and 88% have some form of post-secondary
education, the majority of E-5s have served 10 or more years on active
duty and 18 % have an associate’s or higher degree).

3. Convening authority’s purported application of Article 25, may be a
subterfuge, or, at best, may contravene Article 25. See Major Guy Glazier, He
Called For His Pipe, And He Called For His Bowl, And He Called For His
Members Three -- Selection Of Military Juries By The Sovereign: Impediment To
Military Justice, 157 Mil. L. Rev. 1 (1998), for an excellent treatment of bases on
which the convening authority’s selection has been challenged.

D. Difficulty in mounting challenge; getting the proof of impropriety.

1. United States v. Bertie, 50 M.J. 498 (1999) (Disproportionate number of high
ranking panel members did not create presumption of impropriety in selection).

2. United States v. Roland, 50 M.J. 66 (1999) (SJA’s memo soliciting nominees
ES5 to 06 was not error).

3. United States v. Upshaw,49 M.J. 111 (1998) (good faith administrative error
resulting in exclusion of otherwise eligible members (E 6s) was not error).

4. United States v. White, 48 M.J. 251 (1998): A CA who issues a memorandum
directing subordinate commands to include commanders, deputies and first
sergeants in the court member applicant pool, and then proceeds to select more
commanders than non-commanders for court-martial duty does not engage in
court packing absent evidence of improper motive or systematic exclusion of a
class or group of candidates. No systematic exclusion because the CA’s memo



requested that “staff officers and NCOs” and *“your best and brightest staff
officers” should be nominated to serve as member. See Effron, J., and Sullivan,
J., concurring in the result, but criticizing the majority’s willingness to equate
selection for command with selection for panel duty.

I11. PURPOSES OF VOIR DIRE.

A. To gather sufficient information regarding the qualifications of court members.
R.C.M. 912 (a)(1); R.C.M. 912(d)-(9).

B. Educate the panel and defuse weaknesses.

C. Establish a “theme.”

D. Build rapport.

IV. MILITARY JUDGE CONTROLS.

A. Reserving voir dire to the bench.

1. United States v. Dewrell, 55 M.J. 131 (2001). The accused, an Air Force
master sergeant with over 19 years service, was convicted by an officer panel for
committing an indecent act upon a female less than 16 years of age. The CA
approved a sentence of dishonorable discharge, 7 years confinement, and
reduction to E-1. On appeal the accused alleged the MJ abused his discretion by
refusing to allow any defense voir dire questions concerning the members’ prior
involvement in child abuse cases or their notions regarding preteen age girls
fabrications about sexual misconduct. The CAAF, using an abuse of discretion
standard, upheld the trial judges’ practice of having counsel submit written
questions seven days prior to trial, not allowing either side to conduct group voir
dire, and rejecting DC’s request for case specific questions relating to child abuse
or the possibility that preteen girls fabricate allegations of sexual misconduct.

2. United States v. Lambert, 55 M.J. 393 (2001). Right after the members
returned a verdict of guilty to one specification of indecent assault, the CDC
asked the MJ to allow voir dire of the members because one member took a book
titled Guilty as Sin into the deliberation room. The MJ conducted voir dire of the
member who brought the book into the deliberation room, but did not allow the
defense an opportunity to conduct individual or group voir dire. Noting that



neither the UCMJ nor the Manual gives the defense the right to individually
question the members, and analyzing the issue under an abuse of discretion
standard, the CAAF held the MJ did not err by declining to allow DC to voir dire
the members.

3. Cautionary note: United States v. Simpson, 58 M.J. 369 (2003). In high
profile case involving allegations of unlawful command influence and unfair
pretrial publicity, court notes repeatedly that the military judge permitted counsel
to conduct extensive individual voir dire prior to trial.

4. United States v. McDonald, 57 M.J. 747 (N-M Ct. Crim. App. 2002). MJ
required written questions beforehand, and asked several government questions
(some of which the MJ revised) over defense objection. Questions involved
whether members ever discussed with their children what they should do if
someone propositions them in an inappropriate way, and how the members
thought a child would do if an adult solicited them for sex. Citing the Belflower
standard, e.g., that “the appellate courts will not find an abuse of discretion when
counsel is given an opportunity to explore possible bias or partiality,” the Court
found no abuse of discretion. “Whether it is the Government or the accused, we
believe that the aforementioned rules governing the content of voir dire apply
equally. In other words, the TC had as much right to obtain information for the
intelligent exercise of challenges as the TDC.”

B. United States v. Belflower, 50 M.J. 306 (1999): Military judge (MJ) did not abuse
his discretion in prohibiting individual voir dire by defense counsel of four members
where defense did not ask any questions on group voir dire that would demonstrate the
necessity for individual voir dire.

C. United States v. Adams, 36 M.J. 1201 (N.M.C.M.R. 1993). Abuse of discretion not
to allow defense counsel to voir dire prospective members about their previous
experiences with or expertise in drug urinalysis program, and their beliefs about the
reliability of the program.

D. United States v. Williams, 44 M.J. 482 (1996). MJ did not unreasonably and
arbitrarily restrict voir dire by denying a defense request for individual voir dire of
member (SGM) who expressed difficulty with the proposition that no adverse inference
could be drawn if accused failed to testify, and another member (MAJ) who disclosed
that he had a few beers with one of the CID agents who would be a witness. Defense
counsel did not conduct additional voir dire. The MJ granted the defense challenge for
cause against the SGM. The Defense peremptorily challenged the MAJ based on a
theory that the denial of individual voir dire deprived the defense of an opportunity to
sufficiently explore the basis for a challenge for cause. Court holds “[s]ince defense



counsel decided to forego questioning, he cannot now complain that his ability to ask
questions was unduly restricted.”

E. United States v. Jefferson, 44 M.J. 312 (1996). The MJ did not abuse his discretion
by refusing to permit “double-teaming” by defense counsel during voir dire; and
limiting individual voir dire and questions regarding burden of proof, inelastic attitude
toward members, and credibility of witnesses when defense counsel admitted that
initial questions in these areas were confusing. However, MJ did abuse discretion in
not allowing defense to reopen voir dire to explore issue of potential bias of two
members who stated they had friends or close relatives who were victims of crimes.

F. Written Questions. United States v. Torres, 25 M.J. 555 (A.C.M.R. 1987). MJ may
require counsel to submit questions in writing for approval.

1. The nature and scope of examination of members is within the discretion of
the military judge. R.C.M. 912(d) discussion.

2. But the judge may not deny otherwise proper questions only because they had
not been previously submitted in writing.

G. Disallowed Questions. United States v. Smith, 27 M.J. 25 (C.M.A. 1988).
Premeditated murder of wife; “Are you aware that a conviction for premeditated
murder carries a mandatory life sentence?”

a) Judge could preclude defense counsel from asking this question where
"jury nullification™ was motive.

b) Purpose. Voir dire should be used to obtain information for the
intelligent exercise of challenges. R.C.M. 912(d) discussion.

c) Standard. A per se claim of relevance and materiality simply because
a peremptory challenge is involved is not sufficient. The broad scope of
challenges does not authorize unrestricted voir dire.

d) See also United States v. Toro, 34 M.J. 506 (A.F.C.M.R. 1991). Trial
counsel improperly converted lengthy discourses on the history and
mechanics of drug abuse, and on the misconduct of the accused and
others, into voir dire questions by asking whether the members “could
consider this information in their deliberations?”



H. “Feelings” of court member about an issue or offense may be a valid area of
inquiry. United States v. George, 40 M.J. 540 (A.C.M.R. 1994). J. Johnston in
concurring opinion indicates error to not allow DC to ask member how he “felt about
the presumption of innocence.”

I. Sanctity of life questions. United States v. Nixon, 30 M.J. 501 (A.F.C.M.R. 1989).
In court-martial for the unpremeditated murder of accused’s Filipino wife, there was no
abuse of discretion when MJ allowed trial counsel to ask panel whether Asian societies
place a lower premium on human life and to ask if any member opposes capital
punishment.

V. INDIVIDUAL CAUSAL CHALLENGES.

A. As mentioned, the convening authority selects the panel members, and can be said
to have an unlimited number of peremptory challenges. The defense and the
government are allowed only one peremptory challenge at trial. Therefore, individual
challenges for cause, particularly those lodged by the defense, should be liberally
granted.

1. United States v. Smart, 21 M.J. 15 (C.M.A. 1985). MJs are to liberally grant
challenges for cause to insure that accuseds are tried by court members who are
impartial as to findings and sentencing. See also United States v. Reynolds, 23
M.J. 292 (C.M.A. 1987).

2. But - “There are few aspects of a jury trial where we would be less inclined to
disturb a trial judge's exercise of discretion, absent clear abuse of discretion, than
in ruling on challenges for cause.” Smart (above).

3. The Liberal Grant mandate. United States v. Moyar, 24 M.J. 635, 638, 639
(A.C.M.R. 1987). “The issue of denial of challenges for cause remains one of the
most sensitive in current military practice. . . . Military law mandates military
judges to liberally pass on challenges. Notwithstanding this mandate . . . some
trial judges have at best only grudgingly granted challenges for cause and others
frustrate the rule with pro forma questions to rehabilitate challenged members.”

4. “[T]he threshold for clear abuse of discretion in denying a challenge for cause
is lower than has heretofore been articulated.”

B. Actual and Implied Bias. United States v. Minyard, 46 M.J. 229 (1997).



1. Standards:

a) Challenge for cause based on actual bias is one of credibility and is
reviewed for an abuse of discretion. Credibility is a subjective
determination viewed through the eyes of the MJ. The MJ’s opportunity
to observe the demeanor of court members will be given “great deference”
on appellate review.

b) Challenge for cause based on implied bias is reviewed on an objective
standard through the eyes of the public. Test: Would a reasonable
member of the public have “substantial doubt as to the legality, fairness,
and impartiality” of the proceedings?”

2. A challenge for cause based on actual bias is resolved based on credibility.
The MJ’s credibility determination will be given great deference on review. A
challenge for cause based on implied bias is reviewed under an objective standard
viewed through the eyes of the public. United States v. Minyard, 46 M.J. 229
(1997) (MJ should have granted challenge for cause against member whose
husband investigated case against accused (despite member’s claim that she knew
little about the case, that she and he husband did not discuss cases)).

3. United States v. New, 55 M.J. 95 (2001). This case, most noted for resolving
the issue of who decides the ‘legality’ of an order, also raised the issue of the
MJ’s authority to deny defense challenges for cause. On appeal the defense
argued that the MJ erred by denying their causal challenge against a member who
previously ordered a subordinate to deploy to Macedonia. The court held there
was no error. First, it deferred to the MJ on the issue of actual bias. Then it
turned to the issue of implied bias and reasoned, “It is unlikely that the public
would view all ... who have ever given an order as being disqualified from cases
involving disobedience of orders that are similar to any they may have given in
the past.”

4. United States v. Napoleon, 46 M.J. 279 (1997) (holding that under both actual
and implied bias standard, MJ properly denied challenge for cause against
member who had official contacts with special agent-witness who was “very
credible because of the job he has” and knowledge of case through a staff
meeting).

5. United States v. Daulton, 45 M.J. 212 (1996): In a child sexual abuse case
the MJ erred in failing to grant a defense challenge for cause against a member
who stated that her sister had been abused by her grandfather, and was shocked
when she first heard of her sister’s allegations, “but had gotten over it.” The



member’s responses to the MJ’s rehabilitative questions regarding her ability to
separate her sister’s abuse from the evidence in the trial were not “resounding.”

6. United States v. Lavender, 46 M.J. 485 (1997). The implied bias doctrine will
not operate to entitle an accused on trial for larceny to have the entire panel
removed for cause after two members had money stolen from their unattended
purses in deliberation room. The implied bias doctrine is only applied in rare
cases. See Hunley v. Godinez, 784 F.Supp. 522 (N.D. Ill.), aff’d, 975 F.2d 316
(7" Cir. 1992) (Due process does not require a new trial every time a juror has
been placed in a potentially compromising situation. Doctrine of implied bias
appropriately applied to case of accused convicted of murder during course of
burglary where judge denied challenges for cause against members who changed
vote from not guilty to guilty after becoming victims of burglary during overnight
recess from trial in sequestered hotel).

7. Courts maintain that it is in the “rare case” where implied bias will be found.
United States v. Youngblood, 47 M.J. 338 (1997). Application of the implied bias
standard is appropriate to determine whether a MJ abused his discretion in
denying challenges for cause against court members based on counsel argument
that members were affected by unlawful command influence. (Here, prior to
court-martial, each member attended a staff meeting where the convening
authority and the SJA gave a presentation on standards, command responsibility,
and discipline where the SJA and convening authority expressed dissatisfaction
with a previous commander’s disposition of an offense).

8. United States v. Rome, 48 M.J. 467 (1998): MJ abused discretion by failing
to grant a challenge for cause, based on implied bias, against member who MJ
determined had engaged in unlawful command influence in previous unrelated
court-martial and who defense counsel had personally and professionally
embarrassed through cross examination in previous high-profile case. Member
(LTC M) had a supervisory relationship with an enlisted member of panel, had
professional relationship with trial counsel, and also relationship with special
agent who was prosecution witness in addition to previous engagement in
unlawful command influence. During voir dire, LTC M stated that he “knew
defense counsel only from courts-martial” and that she “did a good job” in
supporting her client. CAAF bases implied bias only on UCI situation (personal
embarrassment via defense counsel “grilling”). Attempted robbery conviction
reversed.

9. United States v. Velez, 48 M.J. 220 (1998). In a case involving two
specifications of rape and two specifications of assault, the MJ did not err by
failing, sua sponte, to remove three panel members on the basis of implied bias.
The implied bias doctrine was not invoked because the record established the
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following: the member who admitted knowing one of the rape victims had a
tenuous relationship with victim, disavowed that this relationship would influence
him, and the defense failed to challenge the member on such grounds; second
member disavowed that command relationship with Government rebuttal witness
would influence him, and the defense counsel failed to challenge the member on
that ground; the third member frankly disclosed that he had two friends who were
victims of rape, and that he has a 15-year-old daughter he wanted to protect from
rape, but disavowed improper influence and stated that he would follow the MJ’s
instructions.

10. United States v. Baum, 30 M.J. 626 (N.M.C.M.R. 1990). MJ improperly
denied two causal challenges: first member was the sergeant major of alleged co-
conspirator who had testified at separate Article 32, was interviewed by chief
prosecutor, and had voluntarily attended accused's Article 32 investigation;
second member was colonel who headed depot inspector’s office, had official
interest in investigation, and had discussed cases with chief investigator and
government witness.

11. Urine test bias. United States v. Dorsey, 29 M.J. 761 (A.C.M.R. 1989). In
case for cocaine use, defense asked, “Does anyone feel that the accused needs to
explain why his urine tested positive for cocaine?” All members replied yes. MJ
properly denied challenges to all panel members based on members’ responses to
judge’s inquiries concerning prosecution's burden of proof.

12. The “unfavorable inclination” test:

a) Juries are not leaves swayed by every breath. United States v. Garsson,
291 F. 646 (S.D.N.Y. 1923) (Judge Learned Hand).

b) A member is not automatically disqualified just because she admits to
an unfavorable inclination toward a particular offense.

c) The test is whether the member’s personal bias will yield to the
evidence presented and the judge's instructions. United States v.
Reynolds, 23 M.J. 292 (C.M.A. 1987) (In barracks larceny case O5
member says he was inclined “to be very tough” on offenders; O4 says
crime was “bordering on a despicable act” and he would be “disposed” to
vote for a discharge. Both members evinced a willingness to keep an open
mind).
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d) United States v. Schlamer, 52 M.J. 80 (1999): Member disclosed her
severe notions of punishment (“rape = castration;” “you take a life, you
owe a life”). Nevertheless, she was adamant that she had not made up her
mind in accused’s case, that she believed in the presumption of innocence,
and that she would follow the judge’s instructions supported the CAAF’s
finding that the military judge did not abuse his discretion in denying the
challenge. Similarly, the judge’s grant of a government challenge against
a member who had received an Article 15 and stated he would be
“uncomfortable” judging the accused was within the judge’s discretion
and comported with the “liberal grant” mandate.

e) “Would you consider no punishment as a sentencing option?” Member
predisposition to impose some punishment. United States v. Rolle, 53
M.J. 187 (2000). Accused, a Staff Sergeant, pleaded guilty to use of
cocaine. Much of voir dire focused on whether the panel members could
seriously consider the option of no punishment, or whether they felt a
particular punishment, such as a punitive discharge, was appropriate for
the accused. One member, CSM L stated “I wouldn’t” let the accused stay
in the military, and “I am inclined to believe that probably there is some
punishment in order there . . . | very seriously doubt that he will go
without punishment.” (Although CSM L did note there was a difference
between a discharge and an administrative elimination from the Army).
Another member, SFC W, stated “I can’t [give a sentence of no
punishment] . . . because basically it seems like facts have been presented
to me because he evidentially [sic] said that he was guilty.” The military
judge denied the challenges for cause against CSM L and SFC W, the
CAAF noted that “[p]redisposition to impose some punishment is not
automatically disqualifying. United States v. Jefferson, 44 MJ 312, 319
(1996); United States v. Tippit, 9 MJ 106, 107 (CMA 1980). "[T]he test is
whether the member’s attitude is of such a nature that he will not yield to
the evidence presented and the judge’s instructions.” United States v.
McGowan, 7 MJ 205, 206 (CMA 1979).

f) Issue: Is the member truly inflexible or are counsel’s questions
phrased artfully? Judge should inquire and clarify on record.

g) Member rehabilitation questions:

(1) Are you aware that punishment can range from no punishment,
to the slight punishment of a letter of reprimand, all the way to a
discharge and confinement?
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(2) Do you understand that you should not decide on a punishment
until you hear all of the evidence?

(3) Can you follow the judge’s instructions regarding the law?

(4) Will you listen to all of the evidence admitted at trial, before
deciding a sentence?

(5) Can you give this accused a full, fair, and impartial hearing?

h) United States v. Greaves, 48 M.J. 885 (A.F. Ct. Crim. App. 1998).
Accused pleaded guilty to wrongful use of cocaine. MJ did not abuse his
discretion by failing to grant a challenge for cause against member who
stated during voir dire that "while he would keep an open mind, he
thought that a sentence of no punishment would be an unlikely outcome,
and, that in 99.9 percent of the cases, some punishment would be in order.
The member did not express an inflexible attitude toward sentencing--he
merely stated what is "patently obvious--while a sentence to no
punishment is an option which should be considered, it is not often
appropriate.”

i) United States v. Giles, 48 M.J. 60 (1998). MJ clearly abused his
discretion by failing to grant a challenge for cause against a member who
demonstrated actual bias by his inelastic attitude toward sentencing in a
case involving attempted possession of LSD with intent to distribute and
attempted distribution of LSD. While member indicated that he could
consider all evidence and circumstances, and the full range of
punishments, his statements, in response to defense questions, that anyone
distributing drugs should be punitively discharged with a BCD, and that
he had not heard of, or experienced any circumstance where a punitive
discharge would not be appropriate, disqualified him under R.C.M.

912(f)(1)(N).

J) United States v. Mayes, 28 M.J. 748 (A.F.C.M.R. 1989). Member had
“general” bias against retention and rehabilitation of drug abusers; denial
of challenge not error.

k) Distinction between “general” and “specific” bias.
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(1) United States v. Collins, 29 M.J. 778 (A.C.M.R. 1989). MJ
abused discretion by not granting challenge against member who
felt strongly that the term “rehabilitation” was a “cop-out” to get a
lighter sentence and equated rehabilitation with temporary
insanity--another defense that he “could not stand.” The court
ordered a rehearing on sentence even though the member was
peremptorily challenged and did not participate in sentencing. But
see Ross v. Oklahoma, 487 U.S. 81 (1988).

(2) United States v. Dale, 42 M.J. 384 (1995). Member (06
president) in child abuse case indicated he was aware of sentence
for child abuse in civilian system that was “excessively lenient.”
Member upon further questioning by MJ indicated he was not
predisposed to any punishment in this case and assured the MJ he
would follow the law and keep an open mind. (Sentence was 20
years).

(3) United States v. Denier, 43 M.J. 693 (A.F. Ct. Crim. App.
1995). In drug case member stated his daughter was a recovering
cocaine addict and he would be fair, but he would still be affected
some but not intellectually. No abuse of discretion to deny
challenge for cause.

13. Misperception of human nature or evidentiary rules. United States v. Ovando-
Moran, 48 M.J. 300 (1998). No abuse of discretion to deny challenge for cause
against member who considered it unnatural if accused failed to testify. Court
reasoned that MJ’s explanation of accused’s right to remain silent and member’s
statement that he would put preconceptions aside supported view that that
member’s “misperception” was not a personal bias against accused.

a) Capital Cases. Adams v. Texas, 448 U.S. 38 (1980). Juror may be
challenged for cause when that juror’s views about capital punishment
would prevent or substantially impair the performance of their duties as a
juror in accordance with the judge’s instructions and the juror’s oath. See
also Wainwright v. Witt, 469 U.S. 412 (1985).

b) United States v. Curtis, 28 M.J. 1074 (N.M.C.M.R. 1989). The court
affirmed a challenge for cause against a member because of his
unwillingness to impose the death penalty even when it was not shown
that he would never vote for death. There is no requirement to show that
the panel member’s bias is unambiguous or unmistakably clear.
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c) Morganv. Illinois, 112 S.Ct. 2222 (1992). Trial in state court
consisted of two phases, with the court conducting voir dire of the jury.
The trial court’s refusal to inquire whether potential jurors would
automatically impose the death penalty is inconsistent with the Due
Process Clause of the Fourteenth Amendment. If the defense requests
such an inquiry, the court must inquire into the member’s views on capital
punishment.

14. United States v. Rockwood, 52 M.J. 98 (1999): In a high profile case, some
knowledge of the facts of the offense, or an unfavorable inclination toward an
offense, in not per se disqualifying. The critical issue is whether a member is able
to put aside outside knowledge, association, or inclination, and decide the case
fairly and impartially on its merits. The accused was convicted of various
offenses arising out of issues related to Operation Uphold Democracy in Haiti.
The defense challenged the entire panel based on the following: an acquittal
would damage the reputation of the members individually, the general court-
martial convening authority, and the 10" Mountain Division; several members
knew key witnesses against the accused and would give their testimony undue
weight; that members were exposed to and would be affected by pretrial

publicity; and members evinced an inelastic attitude about a possible sentence in
the case. The court held that there was no actual bias—members are not
automatically disqualified based on professional relationships with other members
or with witnesses, and some knowledge of the facts or an unfavorable inclination
toward and offense is not per se disqualifying.

C. Victim Analysis.

1. United States v. Miles, 58 M.J. 192 (2003). MJ abused his discretion by
failing to grant challenge for cause based on implied bias where, during voir dire
in guilty plea case involving wrongful use of cocaine, member revealed his ten-
year old nephew died as a result of mother’s pre-natal use of cocaine. Member
described tragedy in article in base newspaper scheduled for publication shortly
after court-martial. Trial counsel commented that event “evidently” was “a very
traumatic experience” for the member. “We conclude that asking [the member] to
set aside his memories of his nephew’s death and to impartially sentence
Appellant for illegal drug use was ‘asking too much’ of him and the system.”
Sentence set aside. LESSON: “Where a particularly traumatic similar crime was
involved . . . we have found that denial of a challenge for cause violated the
liberal-grant mandate.”

2. Member in a robbery case had been a robbery victim seven times. Another
member, a two-time victim of burglary, indicated “(1)t’s hard to say” if those prior
incidents would influence his deliberations; it “might trigger something from the
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past, it may not.” United States v. Smart, 21 M.J. 15 (C.M.A. 1985). Perfunctory
claims of impartiality are not enough; challenge should have been granted to keep
outcome “free from doubt.” See also United States v. Fulton, 44 M.J. 100 (1996).
Member sitting for robbery and larceny case not disqualified based on fact that
member was victim of burglary.

3. Member in a rape case had been a larceny victim. United States v. Smith, 25
M.J. 785 (A.C.M.R. 1988). Challenge denied; any recent crime victim is not
automatically disqualified.

4. E8 member in aggravated assault case involving shooting at NCO Club had
been caught in crossfire during similar incident 15 years earlier in off-post bar
fight. United States v. Hudson, 37 M.J. 968 (A.C.M.R. 1993). Member’s
responses indicated that he could remain fair and impartial.

5. United States v. Mack, 36 M.J. 851 (A.C.M.R. 1993), aff'd after Dubay
inquiry, 16 February 1996, No. 9102134 (mem. op.). Officer member in an
assault case failed to disclose that he had been held at gunpoint, tied up, and
threatened with death during armed robbery thirty years earlier. Member
indicated that he had “forgotten about it.” Returned for DuBay hearing to
determine (1) was there a failure to honestly answer a material question?; (2)
would the correct (honest) response provide a valid basis for challenge for cause?

6. Member in a barracks larceny case had been victim of four larcenies. United
States v. Campbell, 26 M.J. 970 (A.C.M.R. 1988). Challenge should have been
granted based on equivocal responses.

a) Member “waffled” in response to questions about his impartiality.

b) “Would try to be open-minded, somewhat objective, but ‘not
sympathetic to thieves.”” Could not have same approach as someone who
has not been a victim.

7. United States v. Basnight, 29 M.J. 838 (A.C.M.R. 1989). Member was victim
of three larcenies and his parents were victims of two larcenies. Denial of
challenge for cause proper in light of member’s candor and willingness to
consider complete range of punishments.

8. Indirect Victim.
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a) United States v. Daulton, 45 M.J. 212 (1996). In a child sexual abuse case
the MJ erred in failing to grant a defense challenge for cause against a member
who stated that her sister had been abused by her grandfather, and was shocked
when she first heard of her sister’s allegations, but had gotten over it. The
member’s responses to the MJ’s rehabilitative questions regarding her ability to
separate her sister’s abuse from the evidence in the trial were not “resounding.”

b) United States v. Reichardt, 28 M.J. 113 (C.M.A. 1989). Larceny of ATM
card and money; member's wife had been victim of a similar crime. Not error to
deny challenge based on judge's inquiry, unequivocal responses, and judge's
findings.

c) United States v. White, ARMY 2001132 (Army Ct. Crim. App. Dec. 8,
2003) (unpub). In an attempted murder of spouse case, the MJ abused his
discretion by denying a defense challenge for cause against a member whose wife
was a victim of domestic violence by her first husband. While the member’s
responses did not show actual bias, implied bias existed because an objective
observer would likely question the fairness of the military justice system.

9.  Considerations in victim analysis:

a) Who was victim - panel member or a family member?

b) How similar was the accused’s crime to the one the victim was
involved in?

¢) Was victim’s crime unsolved?

d) Traumatic? How many times a victim?

e) Does the member give clear, reassuring, unequivocal answers about
his impartiality?

D. The fact that one member may be in the rating chain of another may be a basis for
challenge. It is not a per se basis for challenge, however.

1. United States v. Wiesen, 56 M.J. 172 (2001), recon. denied, 57 M.J. 48
(2002). Sergeant Wiesen was convicted of two specifications of attempted
forcible sodomy with a child, indecent acts with a child, and obstruction of justice
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by an enlisted panel. He was sentenced to a dishonorable discharge, confinement
for 20 years, total forfeitures, and reduction to the lowest enlisted grade. During
voir dire COL Williams, a brigade commander and the senior member, identified
six of the other nine members as his subordinates. The defense, arguing implied
bias, attempted to challenge COL Williams. The military judge denied this causal
challenge. The defense then used their peremptory challenge to remove COL
Williams, but preserved the issue for appeal by stating, “but for the military
judge’s denial of [our] challenge for cause against COL Williams, [we] would
have peremptorily challenged [another member].” In his majority opinion, Judge
Baker concludes, “[w]here a panel member has a supervisory position over six of
the other members, and the resulting seven members make up the two-thirds
majority sufficient to convict, we are placing an intolerable strain on public
perception of the military justice system.” The CAAF held “the military judge
abused his discretion when he denied the challenge for cause against COL
Williams.” Finding prejudice, the Court reversed the ACCA, and set aside the
findings and sentence.

2. United States v. Murphy, 26 M.J. 454 (C.M.A. 1988). Rating chain
relationship is not an automatic disqualification. Careful inquiry of both parties is
necessary.

3. United States v. Smart, 21 M.J. 15 (C.M.A. 1985). “Inconvenience, however,
is not an adequate ground to deny a challenge for cause.”

4. United States v. Garcia, 26 M.J. 844 (A.C.M.R. 1988). Rating relationship
merits inquiry and appropriate action based on members’ responses.

5. Obligation is on the party making the challenge to conduct the inquiry into
any rating chain relationships. A sua sponte challenge by the military judge is not
required. United States v. Blocker, 33 M.J. 349 (C.M.A. 1991).

6. See also United States v. DeNoyer, 44 M.J. 619 (Army Ct. Crim. App. 1996).
Identification of supervisory or rating chain relationship not enough to support
individual member questioning. After defense asked panel in excess of 25
questions, some repetitious, in various areas, and then identified possible rating or
supervisory relationships among 5 of the 9 members, MJ denied defense request
for individual voir dire. No abuse of discretion by denying defense request for
individual voir dire. The Army court, however, cautions that granting defense
requests would have eliminated appellate issues and enhanced perception of
fairness.

E. Knowledge.
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1. The fact that a member knows a witness or one of the parties may be a basis
for challenge.

a) United States v. Ai, 49 M.J. 1 (1998). The MJ did not abuse his
discretion in denying a challenge for cause against a member who was a
friend and former supervisor of a key government witness. In a graft case,
during voir dire, an officer member revealed that a key government
witness had previously worked for him as a food manager for one year
three years ago. The member indicated, during group and individual voir
dire, that the relationship would not affect him as a member and he would
follow all MJ instructions. The CAAF recognized that while R.C.M.
912(f)(1)(N) is broad enough to permit a challenge for cause against a
member on the basis of favoring witnesses for the prosecution, there was
no “historical basis” in the record to support the challenge. The work
relationship was limited in duration, negating any inference of
predisposition.

b) United States v. Arnold, 26 M.J. 965 (A.C.M.R. 1988). Member who
had seen witness in another trial and formed opinion as to credibility
should have been excused. The mere fact that a witness had appeared
before the member in another case is not grounds by itself to grant a
challenge; if so, this would virtually prohibit the repeated use in different
trials of witnesses such as police officers and commanders.

c) United States v. Napoleon, 46 M.J. 279 (1997). The MJ properly
denied a challenge for cause against a member who had: official contacts
with special agent-witness. Member knew local OSI detachment
commander and stated that witness was “very credible because of the job
he has . . .,” had worked with witness on some other cases, would want
him in his organization, but would follow judges instructions and would
not automatically believe the witness.

d) Trial and defense counsel should read a list of anticipated witnesses to
the members.

2. Member is a witness. United States v. Perez, 36 M.J. 1198 (N.M.C.M.R.
1993). Three officer members stated during voir dire that they observed “stacking
incident” (assault on a warrant officer). N.M.C.M.R. overturns findings and
sentence. Potential witnesses in case should have been excused for cause.

3. Member knows about pretrial agreement. United States v. Jobson, 31 M.J.
117 (C.M.A. 1990). Knowledge of pretrial agreement does not per se disqualify
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the court member. Whether the member is qualified to sit is a decision within the
discretion of the MJ.

4. Member’s Outside Investigation. United States v. Nigro, 28 M.J. 415 (C.M.A.
1989). In a bad check case, MJ properly denied challenge for cause against
member who called credit union to ask about banking procedures. Member’s
responses to inquiries were clear and unequivocal that he could remain impartial
and follow judge's instructions.

5. Member knows Trial Counsel. United States v. Hamilton, 41 M.J. 32 (C.M.A.
1994). MJ denied challenges for cause against three officer members who had
been past legal assistance clients of assistant trial counsel. Professional
relationship not a per-se basis for challenge. Members provided assurances of
impartiality.

6. Knowledge of accused’s sanity report. United States v. Dinatale, 44 M.J. 325
(1996). In an indecent acts on minors case, the MJ did not clearly abuse his
discretion by denying a challenge for cause against a member (Chief of Hospital
Services at the local military hospital) where voir dire supported the conclusion
that the member’s review of sanity report was limited to reading the
psychologist’s capsule findings, member did not recall seeing accused’s report,
member stated that she could decide the case based on the evidence and MJ
instructions, and mental state of accused was not an issue at trial.

7. Experience with Key Trial Issues. United States v. Daulton, 45 M.J. 212
(1996). In a child sexual abuse case, the MJ did not abuse his discretion by
denying a defense challenge for cause against a member who was a medical
doctor with psychiatric training and clinical experience involving child sexual
abuse victims, and who indicated that “it bothered her that children would have to
testify in public about the abuse they had experienced.” The member’s responses
to the MJ’s questions showed that she would keep and open mind, and perform
her duties with fairness and impartiality.

8. Member’s Position and Experience. United States v. Lattimore, 1996 WL
595211 (A.F. Ct. Crim. App. 1996) (unpub.). In case involving stealing and use
of Demerol, no abuse of discretion to deny challenge for cause against 06-
member who was a group commander; former squadron commander; had
preferred charges in 3-4 courts-martial; recently forwarded charges of drug use;
sat through portion of expert forensic toxicologist in unrelated drug case; and who
indicated that, although not predisposed to give punitive discharge, some form of
punishment was appropriate if accused was found guilty, but would consider
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sentence of no punishment. No per se exclusion for commanders and prior
commanders who have preferred drug charges.

9. Panel Members and Questions. UCMJ art. 46; R.C.M. 703(a); R.C.M. 801(c).
United States v. Hill, 45 M.J. 245 (1996). The fact that panel members ask an
exceptionally large number of questions does not necessarily reflect a lack of
impartiality and establish a basis for a challenge for cause. Panel members
submitted approximately 125 “member questions,” many containing multiple
questions. Of the 125 questions, the president submitted 53. The member
questions reflected a thorough immersion in the trial and attentiveness to the
testimony and issues. Findings reflected precision (accused fully acquitted of half
the charges) and sentence imposed for larceny, wrongful appropriation, receipt of
stolen property, and wrongful possession of pistol was not harsh (BCD, 1 year
confinement, total forfeitures, reduced to E-1).

F. Combination of Biases.

1. United States v. Guthrie, 25 M.J. 808 (A.C.M.R. 1988). Accused charged
with wrongful distribution of cocaine. Member was a friend of the accused's
company commander, had a degree in criminology, and had a brother-in-law who
overdosed on cocaine.

a) Judge should first ask if TC opposes challenge before ruling.

b) An experienced prosecutor may join in the challenge to avoid needless
appellate issues and the risk of reversal on appeal, and to keep the
outcome of the trial “free from doubt.”

c) The record. The judge questioned the member closely and
extensively, assessed his credibility, and determined that he could
properly serve as a panel member.

2. United States v. Carns, 27 M.J. 820 (A.C.M.R. 1988). Member worked in
bad check office and rater was government witness in bad check case. Question
of bias is essentially one of credibility and demeanor; due to his superior position,
judge’s determination of bias is entitled to great deference.

G. Disclosure of Potential Basis for Challenge for Cause.
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1. United States v. Modesto, 43 M.J. 315 (1995). TC failed to disclose that court
member (Brigadier General) had dressed as a woman at Halloween Party.
Member, upon being asked about dressing in costume as a female, failed to
disclose information during voir dire. In trial of Colonel charged with conduct
unbecoming (performing as female impersonator at gay club, sodomy with
another male, indecent touching with another male, cross-dressing in public),
reversal of conviction not warranted because incident did not constitute grounds
for a challenge for cause or preclude effective voir dire. Testimony raised issue
whether SJA may have told TC not to disclose information to defense. Gov’t
should disclose information that might be a basis for a challenge for cause.

2. United States v. Dunbar, 48 M.J. 288 (1998). When panel member
questionnaire contains information that may result in disqualification, the defense
must make reasonable inquiries into the member’s background either before trial
or during voir dire. The Government may not be required to provide the
background for the disqualifying information in every situation. The accused was
charged with dereliction of duty, conduct unbecoming an officer, and
fraternization. A member’s questionnaire revealed that she had testified as an
expert witness in child-abuse cases prosecuted by the trial counsel. The defense
failed to conduct voir dire on this issue. The defense waived the issue by failing
to conduct voir dire after reviewing the questionnaire and then failing to exercise
a causal or peremptory challenge. There was no additional affirmative
requirement for the Government to disclose the information.

3. United States v. Taylor, 44 M.J. 475 (1996). The accused was not entitled to
relief based on an argument that the president of the panel, who was convicted of
several sexual offenses against minor boys after accused’s trial, failed to honestly
answer general questions concerning fairness and impartiality. At the time of
accused’s trial, the president was not aware that he was under investigation, and
there was no other evidence that his answers were untruthful. The accused,
moreover, was unable to show how a correct response would have provided a
basis for a challenge.

H. Making the record. United States v. Smith, 30 M.J. 631 (N.M.C.M.R. 1990). MJ
abused his discretion in limiting scope of voir dire to prevent defense counsel from
developing possible grounds for disqualification of MJ. See also United States v.
Adams, 36 M.J. 1201 (N.M.C.M.R. 1993). Reversible error to refuse defense counsel
an opportunity to question prospective court members regarding their previous
experiences with or expertise in drug urinalysis program and their beliefs about the
reliability of the program.

I. During-Trial Challenges.
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1. Although challenges to court members are normally made prior to
presentation of evidence, R.C.M. 912(f)(2)(B) permits a challenge for cause to be
made “at any other time during trial when it becomes apparent that a ground for
challenge may exist.” Peremptory challenges may not, however, be made after
presentation of evidence has begun.

2. United States v. Camacho, 58 M.J. 624 (N-M. Ct. Crim. App. 2003). During
lunchbreak after completion of Government case on merits and rebuttal, President
of panel overheard stating to government witness, “It’s execution time,” and
making certain gestures, “including a vulgar one with his finger.” Challenge for
cause granted, which left only two members in this BCD Special CM. Four new
members were detailed, two of whom remained after voir dire and challenges.
Remaining members were read all testimony without original members present.
HELD: Affirmed. NOTE: “Of great importance in this case is the fact that the
defense offered no objection to the detailing of new members and the reading of
testimony to those members . . ..”

3. United States v. Bridges, 58 M.J. 540 (C.G. Ct. Crim. App. 2003). After
findings, DC moved to impeach findings due to unlawful command influence
(SJA email reporting child sex abuse case). DC claimed that, had she known of
email, she would have questioned members about it and “might have elicited
some information as to bias.” BUT, DC did not challenge any member for cause
at that time or specifically ask the military judge to permit additional voir dire on
the issue. HELD: email on its own not “an apparent ground for challenge for
cause.” As such, MJ did not abuse his discretion by failing to sua sponte reopen
voir dire.

4. United States v. Millender, 27 M.J. 568 (A.C.M.R. 1988). During break in
court-martial, member asked legal clerk if it would be possible to learn the “other
sentence.” Challenge denied; no exposure to extra-judicial information which
could influence deliberations.

a) Legal clerk did not answer member’s question.

b) Immediately reported to judge who investigated contact and found no
outside information.

5. Member recognizes a witness. United States v. Arnold, 26 M.J. 965
(A.C.M.R. 1988). Conduct individual voir dire to test for bias.
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6. United States v. Lambert, 55 M.J. 393 (2001). Right after the members
returned a verdict of guilty to one specification of indecent assault, the CDC
asked the MJ to allow voir dire of the members because one member took a book
titled Guilty as Sin into the deliberation room. The MJ conducted voir dire of the
member who brought the book into the deliberation room, but did not allow the
defense an opportunity to conduct voir dire. Analyzing the issue under an abuse
of discretion standard, the court held that under the circumstances the MJ asked
adequate questions and did not err by declining to allow DC to voir dire the
members.

J. Challenges After Trial

1. United States v. Humpherys, 57 M.J. 83 (2002). Defense submitted post-trial
motion for new trial based on discovery that two members were in same rating
chain, although both answered MJ question on that issue in the negative. MJ held
post-trial 39(a) session and questioned members, during which both responded
that they did not remember the MJ asking the question and their answers were not
an effort to conceal the rating chain relationship. MJ concluded responses during
trial were “technically . . . incomplete,” but responses caused him to conclude he
would not have granted a challenge for cause based on the relationship, and
denied motion for new trial. HELD: affirmed. In order to receive new challenge
based on panel member’s failure to disclose info during voir dire, defense must
make two showings: (1) that a panel member failed to answer honestly a material
question on voir dire; and (2) that a correct response would have provided a valid
basis for a challenge for cause. “[A]n evidentiary hearing is the appropriate
forum in which to develop the full circumstances surrounding each of these
inquiries.” Appellate court’s role in process is to “ensure MJ has not abused his
or her discretion in reaching the findings and conclusions.” Here the MJ did not
abuse his discretion where he determined that “full and accurate responses by
these members would not have provided a valid basis for a challenge for cause
against either or both.”

2. United States v. Dugan, 58 M.J. 253 (2003). MJ refused to grant post-trial
39(a) session to voir dire members concerning UCI in deliberations. CAAF
remands for Dubay hearing. Under these circumstances, MRE 606(b) “permits
voir dire of the members regarding what was said during deliberations about ‘the
alleged UCI comments of a commander], but the members may not be questioned
regarding the impact of any member’s statements or the commander’s comments
on any member’s mind, emotions, or mental processes.

K. Timing of Challenges. UCMJ art. 41.
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1. UCMJ art. 41(a). If exercise of challenge for cause reduces court below
minimum required, the parties shall exercise or waive all other causal challenges
then apparent. Peremptories will not be exercised at this time.

2. UCMJ art. 41(b). Each party gets one peremptory. If the exercise of a
peremptory reduces court below the minimum required, the parties must use or
waive any remaining peremptory challenge against the remaining members of the
court before additional members are detailed to the court.

3. UCMJ art. 41(c). When additional members are detailed to the court, the
parties get to exercise causal challenges against those new members. After causal
challenges are decided, each party gets one peremptory challenge against
members not previously subject to a peremptory challenge.

L. Preserving Denied Causal Challenges - the “But For” Rule from R.C.M. 912(f)(4).

1. United States v. Jobson, 31 M.J. 117 (C.M.A. 1990). COMA translates
R.C.M. 912 (f)(4) as follows:

a) If counsel does not exercise her peremptory challenge, she waives her
objection to the denied causal challenge. She preserves the denied causal
if she uses her peremptory against any member of the panel. But,

b) If she uses her peremptory against the member she unsuccessfully
challenged for cause and fails to state the "but for" rule, she waives your
objection to the denied causal. So...,

c) Counsel preserves her denied causal if she uses her peremptory against
the member she unsuccessfully challenged for cause and she states the
“but for” rule.

2. Rossv. Oklahoma, 487 U.S. 81 (1988). Defense had to use peremptory
challenge to remove juror who should have been excused for cause; no violation
of Sixth Amendment or due process right to an impartial jury. “Error is grounds
for reversal only if the defendant exhausts all peremptory challenges and an
incompetent juror is forced upon him.”
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VI.

3. United States v. Jobson, 31 M.J. 117 (C.M.A. 1990). Defense intended to
challenge COL X, but had to challenge LTC Y because of previously denied
causal challenge against LTC Y. Denied challenge for cause properly preserved.

a) Removal of the "objectionable” member did not cure the error of the
improperly denied causal.

b) A rule to the contrary would force an accused to leave the member on
the panel just to allow appellate review.

c) Adopts Army court's view (Contra Ross (above) that peremptorily
excusing challenged member does not resolve error). United States v.
Anderson, 23 M.J. 894 (A.C.M.R. 1987).

4. See also United States v. Eby, 44 M.J. 425 (1996). The defense failed to
preserve for appeal the issue of prejudice under R.C.M. 912(f)(4) by using its
peremptory challenge against a member who survived a challenge for cause
without stating that the defense would have peremptorily challenged another
member if the MJ had granted the challenge for cause.

5. Request for bench trial does not waive review of denied causal challenges;
request for judge alone trial to avoid trial by challenged members preserves issue
for appeal.

M. Discussion questions. The accused, SSG Goatcabin, is on trial for stealing from
soldiers in the barracks. A member, CPT A, has stated on voir dire that soldiers who
steal from other soldiers “should be shot” and “NCOs who engage in misconduct must,
without a doubt, receive a punitive discharge from my Army.” Under questioning
from TC, CPT A did state that when he said thieves “should be shot he didn’t mean it
literally. He said he would not ignore the judge’s instructions. He claims he would
listen to all the evidence before deciding on findings and sentence. He said he was
“pretty firm” on the idea that NCOs who commit crimes should receive a punitive
discharge but that he “would listen to all the evidence before deciding on a bad conduct
or dishonorable discharge.” You are the defense counsel. Is there a basis for a
challenge for cause here? Analyze this under both the actual and implied bias
standards. What should the TC argue? What should the military judge do? See United
States v. Schlamer, 52 M.J. 80 (1999); see also United States v. Rolle, 53 M.J. 187
(2000).

PEREMPTORY CHALLENGES.
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A. Introduction.

1. One per side, unless new members are detailed. United States v. Carter, 25
M.J. 471 (C.M.A. 1988): Judge erroneously denied defense request for additional
peremptory after panel was “busted” and new members were appointed.

a) United States v. Pritchett, 48 M.J. 609 (A.F. Ct. Crim App. 1998).

The MJ erred to the prejudice of the accused by denying the accused his
statutory right to exercise a peremptory challenge against one of the new
court members added after the original panel as supplemented fell below
quorum. In a forcible sodomy and indecent liberties with a child case, the
panel twice fell below quorum. After the third voir dire, the military judge
denied both sides the right to exercise peremptory challenges. The
defense implied that it desired to exercise the challenge and the MJ replied
“l don’t want to hear anymore about it. | ruled.” The exercise of a
peremptory challenge is a statutory right. Deprivation of that right carries
a presumption of prejudice, absent other evidence in the record, requiring
automatic reversal.

b) No conditional peremptory challenges. United States v. Newson, 29
M.J. 17 (C.M.A. 1989): It was improper for judge to allow trial counsel to
"withdraw" peremptory challenge after defense counsel reduced enlisted
membership below one-third quorum.

B. Batson and Discriminatory Use of Peremptory Challenge. The Supreme Court has
never specifically applied Batson to the military. Our caselaw, nevertheless, has
applied Batson to the military through the Fifth Amendment. The military courts have,
in some instances, made Batson even more protective of a juror’s right to serve.

1. Batson v. Kentucky, 476 U.S. 79 (1986): The Supreme Court held that a party
alleging that an opponent was exercising peremptory challenges for the purpose
of obtaining a racially-biased jury had to make out a prima facie showing of such
intent before the party exercising the challenges was required to explain the
reasons for the strikes (prosecutor had used peremptory challenges to strike all
four of the African-Americans from the venire, with the result that Batson, an
African-American, was tried by an all-white jury)).

a) Batson in the military.

(1) United States v. Santiago-Davila, 26 M.J. 380 (C.M.A. 1988)
(equal protection right to be tried by a jury from which no racial
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group has been excluded is part of due process and applies to
courts-martial). Court in Santiago recognized that “in our
American society, the Armed Services have been a leader in
eradicating racial discrimination,” and held that government's use
of only peremptory challenge against minority court member
raised prima facie showing of discrimination.

(2) Now, if either side exercises a challenge against a panel
member who is a member of a minority group, then the opposing
side may object and require a race-neutral reason for the challenge.
United States v. Moore, 28 M.J. 366 (C.M.A. 1989) adopted a per
se rule that "every peremptory challenge by the Government of a
member of an accused's race, upon objection, must be explained by
trial counsel.”

b) The accused and the challenged member need not be of the same racial
group. Powers v. Ohio, 499 U.S. 400 (1991). However, the challenged
member must be in the minority on the panel (in other words, Batson
would not apply if the majority of the panel was made up of, say, African
American soldiers; see United States v. Ruiz, 49 M.J. 340, 344 n. 2
(1998)). Powers: “The Equal Protection Clause prohibits a prosecutor
from using the State's peremptory challenges to exclude otherwise
qualified and unbiased persons from the petit jury solely be reason of their
race....”

(1) The Court’s holding removes the requirement from Batson that
the accused and challenged juror be of the same race.

(2) Court’s ruling in Powers is very broad. Focuses on both the
rights of the accused as well as the challenged member. Result is
that ruling can include prosecutor’s racially based challenges to
non-minority members.

(3) Prosecutors must now be prepared to articulate a race-neutral
reason for all peremptory challenges, regardless of the races of the
accused/member.

c) Gender-Based Peremptory Challenges. Batson applies to gender-
based challenges. JEB v. Alabama, 511 U.S. 127 (1994). JEB held that
the Equal Protection Clause prohibits litigants from striking potential
jurors solely on the basis of gender. Ruling extends the concept that
private litigants and criminal defense attorneys are “state actors” during
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voir dire for purposes of Equal Protection analysis. See also United States
v. Omoruyi, 7 F.3d 880 (9th Cir. 1993) (prosecutor claimed that he used
peremptory challenges against two single females because he thought they
“would be attracted to the defendant” because of his good looks. Ninth
Circuit says this was gender based discrimination. Single men on panel
were not challenged).

(1) United States v. Witham, 47 M.J. 297 (1997). Gender, like
race, is an impermissible basis for the exercise of a peremptory
challenge by either the prosecution or the military accused. See
J.E.B. (Equal Protection Clause prohibits litigants from striking
potential jurors solely on the basis of gender) and Georgia v.
McCollum, 505 U.S. 42 (1992) (the Constitution prohibits a
criminal defendant from engaging in purposeful racial
discrimination in the exercise of a peremptory challenge).

(2) United States v. Ruiz, 49 M.J. 340 (1998). The United States v.
Moore, 28 M.J. 366 (C.M.A. 1989) per se rule is applicable to
Government peremptory challenges based on gender whether a MJ
requests a gender neutral reason or not.

d) United States v. Bradley, 47 M.J. 715 (A.F. Ct. Crim. App. 1997).
Accused charged with rape and assault. Trial counsel’s exercise of
peremptory challenge against one of two remaining members based on
fact that member challenged was investigating officer on a case involving
the legal office was gender-neutral and valid under Batson, and did not
require MJ to grant defense request for additional voir dire to explore the
basis of the trial counsel’s supporting reason. Neither Witham nor
Tulloch elevate a peremptory challenge to the level of a causal challenge
(party making peremptory challenge need only provide a race neutral
explanation in response to a Batson challenge).

e) Occupation-Based Peremptory Challenges. United States v.
Chaney, 53 M.J. 383 (2000): The government used its peremptory
challenge against the sole female member. After a defense objection, TC
explained that member was a nurse. Military judge interjected that in his
experience TCs “rightly or wrongly” felt members of medical profession
were sympathetic to accuseds, but that it was not a gender issue. Defense
did not object to this contention or request further explanation from TC.
CAAF upheld the military judge’s ruling permitting the peremptory
challenge, noting that the military judge’s determination is given great
deference. CAAF noted it would have been preferable for the MJ to
require a more detailed clarification by TC, but here DC failed to show
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that the TC’s occupation-based peremptory challenge was unreasonable,
implausible or made no sense.

2. What Are "Racially Neutral Reasons?" United States v. St. Fort, 26 M.J. 764
(A.C.M.R. 1988). Trial counsel’s peremptory challenge of black female member
in attempted adultery trial based on prior experience that member was “a little too
sympathetic” towards those accused of crimes was race neutral. See also
Hernandez v. New York, 500 U.S. 352, 111 S.Ct. 1364 (1991). "an explanation
based on something other than the race of the juror. . . Unless a discriminatory
intent is inherent in the prosecutors explanation the reason offered will.”

a) United States v. Clemente, 46 M.J. 715 (A.F. Ct. Crim. App. 1997).
Trial counsel’s use of peremptory challenge to remove only Filipino
member of panel because member was scheduled to go on leave during the
trial was race neutral. Defense counsel acquiesced in objection by stating
that “it would accept it and was ready to go ahead and continue.”

b) United States v. Williams, 44 M.J. 482 (1996). Accused and senior
officer member of panel were members of the Masons. Peremptory
challenge based on “fraternal affiliation” is race-neutral.

c) Federal and State cases:

(1) Turner v. Marshall, 121 F.3d 1248 (9th Cir. 1997).
Prosecutor’s explanation that she exercised a peremptory challenge
against a black juror (prior military service with a brother in the
Drug Enforcement Agency) because he was hesitant to view gory
crime scene photographs was pretextual, considering prosecutor’s
decision to forego peremptory challenge against white juror who
expressed the same reluctance. Prosecutor previously used some
peremptory challenges to strike black males from jury.

(2) United States v. Hinton, 94 F.3d 396 (7th Cir. 1996)
(Prosecution’s strike of African American who wore Malcolm X
hat and sat at times with arms folded across chest indicative of
militant anti-gov’t aspect of Malcolm X was race-neutral).

(3) Currinv. State, 669 N.E.2d 976 (Ind. 1996) (Defense challenge
to sole remaining African-American juror who sat on previous
case, voted for conviction, and was frustrated by jury’s inability to
reach verdict was race neutral).
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(4) Fields v. United States, 72 F.3d 1200 (5th Cir. 1996), cert.
denied, 60 Crim L. Rep. (BNA) 3010 (U.S. October 7, 1996)
(Prosecutor’s exercise of a peremptory challenge against an
African-American female because she avoided eye contact, was
young, and looked flirtatiously at defendants was race-neutral).

3. What constitutes a sufficient race or gender-neutral reason? Must the reason
be plausible? Must counsel's reasons be supported by the record of voir dire?

The Supreme Court has held that the “genuineness of the motive” rather than “the
reasonableness of the asserted nonracial motive” is what is important. Purkett v.
Elem, 514 U.S. 765 (1995) (Missouri prosecutor struck two black men from panel
stating “I don’t like the way they looked,” and they “look suspicious to me;” this
is a legitimate hunch, and the Batson process does not demand an explanation that
is “persuasive or even plausible;” only facial validity, as determined by trial
judge, is required).

4. Different standard for military prosecutors. Peremptory challenges are
used to ensure qualified members are selected, but, in the military, the convening
authority has already chosen the “best qualified” after applying Article 25,
UCMJ. Therefore, under Batson, Moore, and Witham, trial counsel may not
strike a person on a claim that is unreasonable, implausible, or otherwise
nonsensical. United States v. Tulloch, 47 M.J.283 (1997). Tulloch is a departure
from Supreme Court precedent, which requires only that counsel’s reason be
“genuine.” Purkett v. Elem, 514 U.S. 765 (1995).

a) Tulloch: Accused was African American. Trial counsel moved to
strike African American panel member, stating the basis was “demeanor:”
member appeared to be “blinking a lot” and “uncomfortable.” The CAAF
held this was insufficient to “articulate any connection” between the
purported demeanor and what the demeanor indicated about the member’s
“ability to faithfully execute his duties on a court-martial.” Trial counsel’s
peremptories are assessed under a “different standard.”

(1) Trial counsel must be able to defend the peremptory challenge
as non-pretext.

(2) Counsel cannot simply affirm his good faith or deny bad faith
in the use of the peremptory.

(3) Counsel must articulate a connection between the observed
behavior, etc., and a colorable basis for challenge (e.g., “member’s
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answers to my questions suggested to me she was not comfortable
judging a case based on circumstantial evidence alone,” etc.).

(4) Military judge should make findings of fact when the

underlying factual predicate for a peremptory challenge is
disputed, particularly where the dispute involves in-court

observations of the member.

b) Numbers game. United States v. Hurn, 55 M.J. 446 (2001). The DC
objected after the TC exercised the government’s peremptory challenge
against the panel’s only non-Caucasian officer on the panel. The TC’s
said his basis “was to protect the panel for quorum.” The CAAF held the
reason proffered did not satisfy the underlying purpose of Batson v.
Kentucky, United States v. Moore, and United States v. Tulloch, which is
to protect the participants in judicial proceedings from racial
discrimination. Case remanded for Dubay hearing based on trial counsel’s
affidavit, filed two and one-half years after trial, which set forth additional
reasons for challenging the member in question.

c) Post-Dubay: United States v. Hurn, 58 M.J. 199 (2003). Trial counsel
testified he also removed member, the only Non-caucasian on panel,
because member had expressed concern about his “pressing workload.”
MJ determined challenge was race-neutral. CAAF affirmed, finding no
“clear error.” What about Green — mixed motive not okay?

d) United States v. Norfleet, 53 M.J. 262 (2000): TC challenged the sole
female member of the court and, in response to DC’s request for a gender-
neutral explanation, stated the member “had far greater court-martial
experience than any other member” (and would dominate the panel), and
she had potential “animosity” toward the SJA office. Failure of the MJ to
require TC to explain “disputes” between member and OSJA was not
abuse of discretion. When proponent of peremptory challenge responds to
Batson objection with 1) a valid reason and 2) a separate reason that is not
inherently discriminatory and on which opposing party cannot
demonstrate pretext, denial of Batson may be upheld on appeal.

e) United States v. Chaney, 53 M.J. 383 (2000): The government used its
peremptory challenge against the sole female member. After a defense
objection, TC explained that member was a nurse. Military judge
interjected that in his experience TCs “rightly or wrongly” felt members of
medical profession were sympathetic to accuseds, but that it was not a
gender issue. Defense did not object to this contention or request further
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explanation from TC. CAAF upheld the military judge’s ruling permitting
the peremptory challenge, noting that the military judge’s determination is
given great deference. CAAF noted it would have been preferable for the
MJ to require a more detailed clarification by TC, but here DC failed to
show that the TC’s occupation-based peremptory challenge was
unreasonable, implausible or made no sense.

f) United States v. Robinson, 53 M.J. 749 (Army Ct. Crim. App. 2000):
Trial counsel’s proffered reason for striking minority member (that he was
new to the unit and that his commander was also a panel member) was
unreasonable. Counsel did not articulate any connection between the
stated basis for challenge and the member’s ability to faithfully execute
the duties of a court-martial member. Sentence set aside.

g) See also State v. Cruz, 857 P.2d 1249 (Ariz. 1993). Prosecutor’s
explanation that Hispanic juror appeared “weak” and “would be led,” and
that other juror was “18 years old,” “works 12 hours a day and may lose
his job,” absent anything in the record, was insufficient to rebut a prima
facie case that racial discrimination was actual motive for peremptory
challenge. Facially race-neutral but unverifiable, subjective explanations
not sufficient.

h) Tompkins v. Texas, 109 S.Ct. 2180 (1989) (per curiam; 4-4 decision
lets lower decision stand). Must prosecutor’s explanations be “related to
the case?”

(1) Juror Green - postal service worker

(2) Juror Thomas - ability to follow law

(3) “If facially neutral reasons are enough by themselves, without
any connection to the case, then Batson will be a dead letter.”

i) Moore, 28 M.J. 366 (C.M.A. 1989) (Cox, J., dicta). “[T]he judge must
determine whether trial counsel articulated a neutral explanation relative
to this particular case, giving a clear and reasonably specific explanation
of the legitimate reasons to challenge this member.”

J) United States v. Shelby, 26 M.J. 921 (N.M.C.M.R. 1988). TC
peremptorily challenged junior black officer in sodomy trial of black
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accused. Inexperience (junior member) was accepted racially-neutral
explanation, even though other junior enlisted members remained.

k) Learning experience. United States v. Curtis, 28 M.J. 1074
(N.M.C.M.R. 1989). TC challenged black member who stated that
serving on court-martial in a capital case would be a good “learning
experience.” Upheld as a racially-neutral explanation.

I) United States v. Dawson, 29 M.J. 595 (A.C.M.R. 1989). Educational
background in criminal justice, junior status on the panel, and lack of
experience (officer challenged was member of accused’s race and female)
was supported by voir dire and valid basis for challenge.

m) United States v. Woods, 39 M.J. 1074 (A.C.M.R. 1994). TC says
“(w)e just did not get the feeling that SSG Perez was paying attention and
would --be a good member for this panel. It had nothing to do with the
fact that his last name was Perez. | mean there is no drug stereotype
here.” ACMR panel says TC’s motive (inattentiveness) was not mere
pretext for intentional discrimination.

5. Mixed Motive Challenges? United States v. Greene, 36 M.J. 274 (C.M.A.
1993). Two reasons for exercise of peremptory challenge: one reason was
facially valid and race-neutral; the second amounted to a "gross racial stereotype”
and was clearly not race neutral. Held: where part of the reason for a challenge is
not race neutral, the entire reason must fail. Reversed; findings and sentence set
aside.

6. Discussion questions.

a) SPC Sheila Smith is on trial for larceny. During voir dire, the trial
counsel uses her peremptory challenge against SGM M, the only female
member of the panel. You, as the DC, object, citing Batson, and asking
for a gender-neutral reason for the challenge. The TC states that “SGM M
is assigned to a signal unit, and signal people are weak.” What do you
argue in response? What are your options if the military judge disagrees
with you?

b) Does the case of Chaney undermine the standard applicable to the
military in Tulloch? How?
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7. Beyond race (and ethnic group) and sex, Batson is generally inapplicable.

a) Peremptory challenges based on marital status do not violate Batson.
United States v. Nichols, 937 F.2d 1257 (7th Cir. 1991), cert. denied, 117
L. Ed. 2d 151 (1992).

b) Peremptory challenges based on age do not violate Batson. Bridges v.
State, 695 A.2d 609 (Md. Ct. Spec. App. 1997).

c) The Supreme Court has not ruled on whether Batson extends to
religion-based Peremptory Challenges.

(1) United States v. Williams, 44 M.J. 482 (1996). The TC
peremptorily challenged a member who was the senior African-
American officer after he indicated that he was a member of the
Masons. The accused was also a Mason. No abuse of discretion
for the MJ to grant the peremptory challenge where the TC
indicated the race neutral reason was that the member and accused
were members of the same fraternal organization. While
recognizing that the Supreme Court has not extended Batson to
religion, the court noted that the record in this case was “devoid of
any indication of [the member’s] religion.” CAAF cites Casarez v.
Texas, 913 S.W.2d 468, 496 (Tex. Crim. App. 1994) (on
rehearing), and State v. Davis, 504 N.W.2d 767 (Minn. 1993), cert.
denied, 114 S.Ct. 2120 (1994) as authority that Batson does not
apply to religion.

(2) Two federal circuits have decided the status of religion-based
Batson strikes on the merits.

(a) United States v.DeJesus, 347 F.3d 500 (3d Cir. 2003).
There, the court drew a distinction between a strike
motivated by religious beliefs and one motivated by
religious affiliation. The court found strikes motivated by
religious beliefs (i.e. heightened religious activity) were
permitted; no occasion to rule on issue of religious
affiliation. The Seventh Circuit makes the same distinction
in dicta. United States v. Stafford, 136 F.3d 1109 (7" Cir.
1998), but did not resolve the issue because the court found
no plain error.
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(b) United States v. Brown, 352 F.3d 654 (2d Cir. 2003).
Batson applies to challenges based on religious affiliation.
“Thus, if a prosecutor, when challenged, said that he had
stricken a juror because she was Muslim, or Catholic, or
evangelical, upholding such a strike would be error.
Moreover, such an error would be plain.” Strikes at issue
involved heightened religious activity, so did not violate
Batson.

d) But see Rico v. Leftridge-Byrd, 2003 U.S. App. LEXIS 16690 (3d Cir.
August 14, 2003). Batson prohibits the exercise of peremptory challenges
based on ethnic origin (Italian-Americans).

C. Procedural Issues.

1. Timing. Defense should object to government’s peremptory challenge
immediately after it has been stated by the government.

2. Privacy. Judge should use appropriate trial procedures to best protect privacy
interest of challenged member.

3. Type of proceedings to substantiate reasons.
a) Argument by defense is typically enough to complete the record.

b) Affidavit, adversary hearing, and argument allowed, but evidentiary
hearing denied. United States v. Garrison, 849 F.2d 103 (4th Cir.), cert.
denied, 109 S.Ct. 566 (1988). See also Ruiz (above).

4. Findings on Record.

a) Judge should enter formal findings concerning sufficiency of proffered
reasons, particularly if factual predicate for a peremptory challenge is in
dispute. See Tulloch, above, and United States v. Perez, 35 F.3d 632, 636
(1 Cir. 1994).

b) Waiver.
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(1) United States v. Galarza, Army 9800075 (Army Ct. Crim.
App. 31 May 2000) (unpub.) (where defense made Batson
objection to TC’s peremptory challenge of a female panel member,
and TC stated member showed “indecisiveness” during voir dire,
DC’s failure to object or to dispute TC’s proffered gender-neutral
explanation for the peremptory challenge waived issue on appeal).

(2) MJ not required to raise the issue sua sponte, question member,
or recall member for individual voir dire. See Clemente and
Bradley, above.

5. Avoid the Issue. Government should use peremptory challenge sparingly and
only when a challenge for cause has not been granted, then Batson will most
likely be satisfied.

6. Three tiers of challenges:

a) Peremptory challenge: Trial counsel’s basis must be plausible,
reasonable, and make sense. See Tulloch, above. While “no reason”
might be proper, TC and DC must be prepared to state a race/gender
neutral basis or that race/gender was not a motivation for the peremptory
challenge.

b) Batson challenge: reasonable racial and/or gender neutral explanation.
This applies to TC and DC.

c) Causal challenge: disqualifying bias (knowledge, experience, victim,
free-from-doubt).

VII. CONCLUSION.

T-37



VIIl. APPENDIX A - SUMMARY

A. MAJOR POINT SUMMARY

THE MJ’S AUTHORITY
To CoONTROL VOIR
DIRE

O RCM 912 grants a MJ broad authority to control the conduct of voir dire. A MJ may deny
a request for individual voir dire, may limit the amount of counsel who participate in voir
dire, and restrict the type of questions asked. Test: Abuse of discretion.

CAUSAL CHALLENGES:
STANDARDS FOR
EVALUATION

O Challenges for cause must be liberally granted (Moyar mandate). This ensures fairness of
the process and implements RCM 912 (f)(1)(N), which provides that a member should not sit
if it would cast substantial doubt as to the legality or fairness of the proceeding.

O A causal challenge based on actual bias is one of credibility and is reviewed for an abuse
of discretion. This is a subjective determination based on the opportunity to observe the
demeanor of the court member. Great deference is given to MJ determination.

O The basis for causal challenges include inelastic attitude on sentencing, an unfavorable
inclination toward a particular offense, being a victim of an offense similar to the one being
prosecuted, rating chain challenges, knowledge of the case, and/or expertise in the issues to
be litigated. A member is disqualified only after a showing that the basis for a challenge will
prohibit the performance of duties as a member.

O E.g., A member who has been a victim of an offense similar to that charged against the
accused may be able to sit (depending on the particular circumstances) so long as the member
can credibly claim that he or she will put aside their feelings about their own situation and
follow the judge’s instructions.

THE IMPLIED BIAS
DOCTRINE

O RCM 912(f)(1)(N) also embodies the implied bias doctrine. A MJ must determine whether
a member should be disqualified for implied bias based on an objective standard. The
question to ask is “would a reasonable member of the public have substantial doubt as to the
legality, fairness, and impartiality of the proceedings?” Implied bias exists when the
member’s position, experience, or situation indicates that he/she should not sit, even though
the member disavows any adverse impact on their ability to perform member duties.

PROCEDURAL ISSUES
ASSOCIATED WITH
CHALLENGES

O Article 41 provides the procedure for challenges. The underlying intent of Article 41 is to
ensure that each party gets one and only one peremptory challenge, and that causal
challenges are liberally granted.

O When a causal challenge reduces a court below a quorum, the parties must exercise all
causal challenges then apparent. Peremptory challenges will not be exercised until the CA
details additional members to the court and then after causal challenges.

O When a peremptory challenge reduces a court below the quorum, the parties must use or
waive any remaining peremptory challenges against remaining members before additional
members are detailed to the court. When additional members are detailed, causal challenges
are done and the parties get peremptory challenges against the new members.

COMMON
CHALLENGES

O Rater-ratee: Merely because one member of the panel is in the rating chain of another does
not require granting of a challenge for cause against either member.

O Prior knowledge: A panel member’s knowledge of facts of a case or a witness in the case
does not per se require excusal unless the witness’ claim of impartiality is not credible (viz..,
actual bias) or the member is so closely acquainted with the witness or the facts that she
should not sit in the interests of fairness (implied bias).

O The military judge should grant a challenge for cause against a panel member who is also a
member of the local installation provost marshal’s office because of implied bias.

O A member who, during voir dire, states categorically that the accused should receive a
particular punishment should be challenged for cause — and the challenge should be granted —
because the member’s comments show inflexibility on sentence and an inability to follow the
judge’s instructions.

BATSON AND
PEREMPTORY
CHALLENGES

O Batson v. Kentucky prohibits the use of unlawful discrimination in the exercise of a
peremptory challenge. Military case law applies Batson to courts-martial. A MJ, upon
receiving a Batson objection, must ask the party making the peremptory challenge to provide
a supporting race and/or gender neutral reason, and then determine whether that reason is in
fact race and/or gender neutral. A trial counsel may not base a peremptory challenge on a
reason that is implausible, unreasonable, or otherwise makes no sense. Tulloch.

O Batson is applicable to the defense.

O Batson does not prohibit peremptory challenges based on religion (See Williams) or age
(civilian cases--there is no military case on age).
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