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I. INTRODUCTION 

 Alternative dispute resolution (ADR) has been growing in acceptance throughout the 

legal community.  While arbitration has developed a significant body of statutory and common 

law, mediation has failed to develop a widely accepted body of law.  For that reason, planning is 

the key to effectively resolve a dispute through mediation.  Contractual clauses and preparation 

will help make up for mediation’s lack of a mature body of statutory and common law.  This 

paper outlines some basic concepts of mediation and offers guidance for effective mediation 

planning. 

 

II. IS MY CASE A GOOD CANDIDATE FOR MEDIATION? 

A. WHAT IS MEDIATION? 

 Mediation, as defined by the Uniform Mediation Act, is “a process in which a mediator 

facilitates communication and negotiation between parties to assist them in reaching a voluntary 

agreement regarding their dispute.”1  Mediation is distinguished from other forms of dispute 

resolution in that the mediator is not a decision-maker, but rather a neutral third person.2  Parties 

afraid that mediators may impose unwanted terms on them do not understand the mediation 

process. No matter how diligently mediators seek to encourage agreements, they may not 

command the acceptance of unpalatable terms.3  Decision-making authority rests solely with the 

parties.  The goal of mediation is to aid the parties in reaching an agreement that is mutually 

acceptable.  This goal is achieved by use of the mediator’s skills and techniques to help the 

parties focus on issues, identify areas of mutual need/interest, overcome barriers to 

communication, and encourage joint problem-solving.4   
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B. ARE THE ISSUES APPROPRIATE FOR MEDIATION? 

Factors that go into determining whether a case is appropriate for mediation include the 

same analysis any attorney uses in evaluating a case for trial or settlement potential.  The 

following factors should be considered:  (1) the likelihood of a favorable or adverse verdict; (2) 

the discovery needed to obtain the information necessary to come to an estimate of a verdict; (3) 

the amount of time involved in obtaining the discovery information and final resolution; and (4) 

the cost of pretrial and trial.  Additionally, mediation is not limited by concepts of legal 

remedies, and therefore may provide for a flexible or custom solution to the dispute which is not 

available as a legal remedy.5  For example, if the parties are businesses, they may arrive at a joint 

venture for mutual profitability as part of a resolution, something that a court could not order 

them to do.   

 Whether a case is a good candidate for mediation is a question that can only be answered 

on a case by case basis.  Mediation models have been adapted to fit many disputes, including 

divorce and family law, commercial, medical malpractice, labor and employment, securities 

disputes, contracts, and business and partnerships.  For example, medical malpractice claims 

have historically been litigated, but Rush-Presbyterian-St. Luke’s Medical Center located in 

Chicago, Illinois, began a medical malpractice mediation program in 19956 that has been the 

model for the growing trend of resolving medical malpractice claims in mediation.  The Rush-

Presbyterian example is evidence that mediation can resolve even the most presumably complex 

disputes.  And any concerns about the intricacies of a case or the law involved can be addressed 

in selecting a qualified mediator.  In determining whether a case is appropriate for mediation, 

focus on the merit of the issues, time, expense, and the parties. 
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 C. ARE THE PARTIES APPROPRIATE FOR MEDIATION?  

Whether you decide to mediate may depend on the unique situation of your client.  If you 

have a case in which your client desires to keep information private, mediation can provide a 

forum for keeping confidential information confidential.  Mediation may also be appropriate if 

the parties will have an ongoing relationship, because rather than the blame-placing approach of 

other resolution techniques, mediation is a constructive, problem-solving process.7  Additionally, 

mediation can be faster and cheaper than litigation or arbitration.  And because parties control 

the outcome, mediated agreements have a higher compliance rate than judgments.8  Mediation, 

however, may not be appropriate where one party has a clear legal entitlement or where the 

parties are of unequal bargaining power or sophistication. 

D. WHY IS TIME OF THE ESSENCE? 

 Although mediation can be initiated at any stage of a dispute or litigation, deciding when 

to go to mediation requires a balancing act.  If mediation occurs prematurely, the parties may not 

be receptive, and if it occurs too late, the parties may be locked into unyielding positions that are 

difficult to alter.9  Mediation efforts may be ineffective at the outset of a dispute because parties 

may feel wronged, angry, or vindictive.  When parties have this mindset, they are neither open to 

an objective perspective of their case nor are they willing to recognize the monetary and 

psychological costs associated with continued warfare.10  As a result, early mediation efforts may 

fail.  On the other hand, as parties proceed deeper through litigation they become more 

entrenched in their positions and more emotionally and financially vested in the litigation.11  

That entrenchment makes it difficult for parties to switch gears from the adversarial to a 

problem-solving process.  Once plaintiff and defendant attorneys clearly understand the factual 
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and legal issues involved and have apprised their respective clients of the costs and risks 

associated with litigation, the time is ripe for mediation.12   

While the timing of the actual initiation of mediation requires a balancing act, it is never 

too early for advocates to plan for the possibility of mediation.  Parties that contractually plan to 

mediate disputes are in a good position to have an effective mediation, because agreeing to 

mediate or to the terms of the mediation after a dispute has arisen may prove difficult.  The 

earlier parties plan for mediation, the more they get out of it. 

 

III. HOW DOES A CASE GET TO MEDIATION? 

 There are three main methods by which cases arrive at mediation:  (1) pre-dispute 

contract clauses; (2) post-dispute agreement to mediate; or (3) court-annexed mediation. 

 A. PRE-DISPUTE CONTRACTS 

Private mediation is voluntary and occurs only by agreement of the parties.  The 

agreement may be ad hoc or it may incorporate the mediation rules of a mediation institution, 

such as the American Arbitration Association.  A basic mediation contract clause may read as 

follows: 

In the event any controversy arising under this agreement is not resolved by informal negotiations 
within forty-five (45) day after either party requests such negotiations, the case shall be referred to 
the nearest office of the American Arbitration Association for mediation.  Mediation is an 
informal nonbinding conference or conferences between the parties in which the mediator will 
seek to guide parties to a resolution of the case. 
 
The parties may select any mutually acceptable panel member from the list of mediators at the 
American Arbitration Association.  If the parties cannot agree or have no particular choice of a 
mediator and request that the American Arbitration Association assign one to the case, then a list 
and resumes of available mediators, numbering one more than there are parties, will be sent to the 
parties, each of whom may strike one name leaving the remaining name as the mediator.  If more 
than one name remains, the designated mediator shall be selected by the Administrator of the 
American Arbitration Association from the remaining names. 
 
The mediation process shall continue until the case is resolved or the mediator makes a finding 
that there is no possibility of settlement through mediation or after a good faith effort either party 
chooses not to continue further. 
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By naming a mediation organization and determining the method by which a mediator will be 

selected, parties have already addressed a major issue that may be difficult to agree on once a 

dispute has arisen.  Caveat, by naming an organization, that organization may interpret the 

selection of the organization as also being an acceptance of their rules and procedures.  Make 

sure you obtain the organizations rules and procedures before naming it in a contract.  Also note 

that the contract clause calls for the parties to act in good faith; while good faith may be 

ambiguous it prevents the parties from terminating the mediation without making an effort to 

engage in the process. 

A well developed mediation contract clause will go a step further and include a provision 

to address confidentiality.  This is especially important for states that do not have a well 

developed body of law concerning mediation confidentiality.  Parties can agree to the 

confidentiality rules of an organization like the American Arbitration Association or they can 

rely on other areas of the law that address confidentiality.  A confidentiality provision may read 

as follows:   

The mediation process is to be considered settlement negotiation for the purpose of all state and 
federal rules protecting disclosures made during such conferences from later discovery or use in 
evidence.  The parties understand that the provisions [state or federal statute] shall apply to any 
mediation conducted hereunder.  The provisions of [state statute] also apply to anything said, done 
or occurring in the course of the mediation, including any private caucus or discussions between 
the mediator and any party or counsel before or after the joint mediation session. 

 
If the state laws under which the dispute arises does not have favorable confidentiality rules an 

alternative confidentiality provision may read as follows: 

There shall be no record recorded, handwritten notes, or any form of recording of the mediation 
process. The parties shall maintain the confidentially of the mediation and shall not rely upon, nor 
introduce as evidence in any arbitral, judicial, or other proceeding: a) views expressed or 
suggestions made by another party with respect to a possible settlement of the dispute; b) 
admissions made by another party in the course of the mediation proceedings; c) proposals made 
or views expressed by the Mediator; or d) the fact that another party had or had not indicated 
willingness to accept a proposal for settlement made by the Mediator. 
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By negotiating the terms of mediation prior to a dispute, the parties are better able to control the 

resolution of their dispute. 

Yet even if the parties do not specifically negotiate the terms of mediation in their contract, 

mediation provisions may become part of your contract by operation of law.  For example, the 

Circuit Court of Cook County, Illinois requires that all engagement agreements for legal services 

arising under the Illinois Marriage and Dissolution of Marriage Act include a notice of alternative 

dispute resolution that will govern any attorney-client fee disputes.13  The Circuit Court of Cook 

County through the pre-dispute mediation notice recognizes that it is a much more efficient to 

plan to mediate prior to a dispute as opposed to attempting to agree to mediate after a dispute has 

arisen. 

B. POST-DISPUTE AGREEMENT TO MEDIATE 

 Parties may also agree to submit an existing dispute to mediation.  Post-dispute 

agreements to mediate usually entail the parties employing a private mediator or ADR 

organization to oversee the resolution of the dispute.  Because private mediation must be agreed 

to, the organization chosen by the parties or the mediator will require the parties to sign a 

mediation agreement.  The mediation agreement may vary depending upon subject area, state, 

and any applicable law.  A typical mediation agreement will contain the following nine 

provisions:  (1) mediator competency; (2) mediator’s role; (3) pre-conference submissions; (4) 

good faith; (5) settlement authority; (6) caucus; (7) confidentiality; (8) immunity; and (9) fees.  A 

standard mediation agreement may contain the following provisions: 

MEDIATION AGREEMENT 
 
Impartiality and Competency of the Mediator:  The parties consent to the appointment of the 
individual named as mediator in their case, have not doubt regarding the mediator’s impartiality. 
 
Role of the Mediator: The Mediator shall fix the time of each mediation session. The mediation 
shall be held at the office of the Mediator. The Mediator does not have the authority to decide any 
issue for the parties, but will attempt to facilitate the voluntary resolution of the dispute by the 
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parties. The Mediator is authorized to conduct joint and separate meetings with the parties and to 
offer suggestions to assist the parties in achieving settlement. 
 
Pre-Conference Submissions:  Before the first session, the parties will be expected to produce all 
information reasonably required for the Mediator to understand the issues presented. The Mediator 
may require any party to supplement such information. The pre-conference submission, not to 
exceed six pages, would include: (a) a statement of facts, including description of injury, special 
damages, past and future expenses; (b) theories of liability and damages; (c) reports of experts and 
consultants; (d) reports of witnesses; (e) status of the case and expected trial date; and (f) last 
demand or offer. 
 
Good Faith and Termination:  While no one is asked to commit to settle their case in advance of 
mediation, all parties commit to participate in the proceedings in good faith with the intention to 
settle, if at all possible.  The mediation shall be terminated: a) by the execution of a settlement 
agreement by the parties; b) by declaration of the Mediator to the effect that further efforts at 
mediation are no longer worthwhile; or c) after the completion of one full mediation session, by a 
written declaration of a party or parties to the effect that the mediation proceedings are terminated. 
 
Attendance and Settlement Authority: The parties and their representatives may attend 
mediation sessions. Other persons may attend only with the permission of the parties and with the 
consent of the Mediator. Party representatives must have authority to settle and all persons 
necessary to the decision to settle shall be present. The names and addresses of each person shall 
be communicated in writing to the Mediator. 
 
Caucus:  Mediators were permitted to meet and caucus with each party separately during the 
conference. Information disclosed to the mediators during the caucus may be communicated and 
disclosed to the other party unless the mediator is otherwise advised. 
 
Confidentiality:  Confidential information disclosed to a Mediator by the parties or by witnesses 
in the course of the mediation shall not be divulged by the Mediator. All records, reports, or other 
documents received by a mediator while serving in that capacity shall be confidential. The 
Mediator shall not be compelled to divulge such records or to testify in regard to the mediation in 
an adversary proceeding or judicial forum. There shall be no record recorded, handwritten notes, 
or any form of recording of the mediation process. The parties shall maintain the confidentially of 
the mediation and shall not rely upon, nor introduce as evidence in any arbitral, judicial, or other 
proceeding: a) views expressed or suggestions made by another party with respect to a possible 
settlement of the dispute; b) admissions made by another party in the course of the mediation 
proceedings; c) proposals made or views expressed by the Mediator; or d) the fact that another 
party had or had not indicated willingness to accept a proposal for settlement made by the 
Mediator. 
 
Immunity: The Mediator is not a necessary or proper party in judicial proceedings relating to the 
mediation. Neither Mediator nor any law firm employing Mediator shall be liable to any party for 
any act or omission in connection with any mediation conducted under these rules. Mediators shall 
have immunity equal to that of the judges and court employees under state law. 
 
Compensation:  The amount of compensation on an hourly basis for each mediator, including the 
time for reviewing pre-conference submissions and actual expenses incurred during the procedure, 
was specified in the agreement. Further, the mediators' fees and expenses shall be borne equally by 
all sides of the controversy and paid within 30 days of receipt of the billing statement.  In addition, 
a minimum of three billable hours of time would be due to the mediators for the first conference 
unless cancelled ten days prior to the date scheduled.  The expenses of witnesses for either side 
shall be paid by the party producing such witnesses. All other expenses of the mediation, including 
fees and expenses of the Mediator, and the expenses of any witness and all the cost of any proofs 
or expert advice produced at the direct request of the Mediator, shall be borne equally by the 
parties unless they agree otherwise. 14  
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To alleviate further disputes over provisions or terms of a contract, post-dispute agreements to 

mediate should be provided by the mediator or ADR organization. 

C. COURT-ANNEXED MEDIATION 

 Even if the parties have not contracted or agreed to mediate, they may be compelled to 

mediate by the court.  State courts are increasingly using mediation and other forms of 

alternative dispute resolution as a means of dealing with backlog and congestion.  Even each 

federal district court is required to develop procedures for using alternative dispute resolution in 

all civil actions.15  Generally, under court-annexed mediation the law requires certain cases filed 

in court to be submitted for possible resolution.16   Because court-annexed mediation programs 

vary from court to court and state to state it is important that attorneys familiarize themselves 

with the court-annexed program in their jurisdiction or courts of practice. 

 

IV. STANDARD MEDIATION RULES AND PROCEDURES 

A. THE UNIFORM MEDIATION ACT 

 Across the country there are more than 250 different state statutes and more than 2500 

legal rules affecting mediation.17  The Uniform Mediation Act was approved by the National 

Conference of Commissioners on Uniform State Laws in August 2002, and was designed to 

simplify a complex area of law and addresses the concern of confidentiality and principles in 

mediation.  To date, the Act has been enacted in Illinois18 and Nebraska, and is expected to 

eventually be enacted in most states.  The Uniform Mediation Act applies to nearly all 

mediation, excluding those involving labor unions, student peer mediations, and judicial 

settlement conferences.   
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The major touchstone of the Act is ensuring that mediation is confidential.  The Act bars 

mediator disclosures to courts, administrative agencies, and other government entities.19  Under 

the Act, anyone who participates in mediation will be able to prevent the statements they make 

from being used against them in later legal proceedings.20  Statements made in mediation would 

be treated as inadmissible in much the same way as statements by the attorney-client privilege.  

The privilege would apply to a wide range of proceedings, including civil and criminal trials, 

arbitrations, administrative hearings, and legislative proceedings.21  Exceptions to the privilege 

include disclosures of threats of bodily harm, reports of abuse and neglect, and to establish that 

mediation was used as a pretext to further a crime.22  The Uniform Mediation Act is relatively 

new, and, as of to date, has been enacted in only a few states.  Therefore, parties are encouraged 

to familiarize themselves with the rules and procedures of the court or ADR organization 

overseeing the mediation. 

 B. STANDARD MEDIATION PROCEDURES  

  1. MEDIATION STYLES 

There are three main styles of mediation:  evaluative, facilitative, and transformative.  In 

evaluative or substance-oriented mediation the mediator focuses on the substantive issues, tries 

to determine the provisions they think the parties should accept, and then works to induce the 

participants to agree to their proposed terms.23  An alternative approach to this style is that the 

mediator will allow the parties to determine their own provisions, but if that fails before 

terminating the mediation, the mediator will propose a term which the parties can either accept or 

reject without modification.  On the other hand, a mediator using the facilitative style does not 

offer settlement suggestions.  Facilitative or process-oriented mediation – the most common style 

of mediation - is a process in which the mediator seeks to reopen blocked communication 
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channels and to encourage direct interparty negotiations that will enable the parties to formulate 

their own final terms.24    Transformative mediation takes the facilitative style a step further.  In 

this style, mediators endeavor to empower the participants and generate mutual respect that will 

enhance the ability of disputants to solve their own problems then and in the future.25  The 

mediator, the parties, and the type of dispute will determine which mediation style is most 

appropriate.   

2. MEDIATION PROCESS 

 Although there are various mediation styles, most mediations follow a similar process 

which includes the following stages:  (1) preliminary meeting; (2) mediator’s opening statement; 

(3) parties’ initial statements; (4) identification of the issues; (5) joint sessions; (6) caucus; and 

(7) concluding the mediation.  Typically the preliminary meeting consists of the mediator 

meeting or talking to the parties separately prior to the date of the actual mediation.  During this 

meeting the mediator will explain who should be part of the process, discuss the rules and 

procedures, and collect information.  Although the mediator will have explained the rules and 

procedures prior to the mediation, the mediator will cover this topic again and discuss the goals 

of the mediation during the mediator’s opening statement at the actual mediation.  Then each 

side will be given the opportunity to make their initial statements, outlining the dispute as they 

see it and offering their initial desired outcome.   

 After the initial statements, the mediator will identify the issues that need to be addressed 

during the course of the mediation.  The next stage is the joint session.  There may be more than 

one joint session occurring both before an after caucus.  During the joint session the mediator 

will attempt to clarify positions and needs of the parties and work with the parties to explore 

possible points of agreement.  Caucus is a private, confidential meeting between the mediator 
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and individual parties, and may be used to break impasse in negotiations.  At the conclusion of 

the mediation there will have either been a settlement agreement or a determination by the 

mediator that there is no further progress to be made. 

 

V. PREPARING FOR MEDIATION 

 Learning to deal effectively with the mediation process is an advantage that any attorney 

cannot afford to miss. The more preparation put into a mediation, the more likely the outcome 

will be a fair and reasonable settlement.   

A. SELECTING THE MEDIATOR 

 Selecting the right person to be the mediator for the specific parties and the particular 

dispute is one of the most critical factors in whether the mediation succeeds.  Proficient 

mediators tend to possess common characteristics no matter what style they employ.  They are 

objective individuals who are cognizant of their own biases.26 They have excellent 

communication skills in that they are both good empathetic listeners and assertive speakers.  

They are adept readers of nonverbal signals.27  They understand the negotiation process and how 

they can enhance that process.28  Legal and professional organizations - like the American 

Arbitration Association, the International Chamber of Commerce, or JAMS - could be consulted 

for names and qualifications of mediators.  Also, local courts and government agencies may 

provide the names of potential mediators. 

 When selecting a mediator is an issue the parties may review the list of qualified 

mediators from the court or organization and select the most acceptable candidate.  If parties are 

unable to agree upon a single person, they may agree to strike names alternately until one 

remains.29  That person then becomes the mediator.  In pre-dispute contracts, if parties cannot 
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specifically agree on one mediator, they can draft a provision describing the mediator selection 

process.  That provision may read as follows:     

The parties may select any mutually acceptable panel member from the list of mediators at the 
American Arbitration Association.  If the parties cannot agree or have no particular choice of a 
mediator and request that the American Arbitration Association assign one to the case, then a list 
and resumes of available mediators, numbering one more than there are parties, will be sent to the 
parties, each of whom may strike one name leaving the remaining name as the mediator.  If more 
than one name remains, the designated mediator shall be selected by the Administrator of the 
American Arbitration Association from the remaining names. 
 

Since party confidence in the mediator is critical to that individual’s capacity to provide effective 

mediation assistance, the disputants should take the time to select someone they are likely to feel 

comfortable with.30 

B. ATTORNEY PREPARATION 

 Attorneys should prepare for mediation as they would for any negotiation.  Attorneys 

should be familiar with the operative facts and relevant law.  They should also prepare any pre-

conference submissions, as well as a principled opening statement.31  The non-settlement 

alternatives need to be reviewed to ensure that there is no agreement as to terms that are actually 

worse than what would happen if no agreement were reached.32  Finally, prepare the client for 

settlement in advance.  Settlement means taking something less than you think you are entitled 

to.  If your client insists on all that he is entitled to, he leaves no incentive for the other side to 

settle and only insures that there will be a trial.  As a result, one of the most significant parts of 

preparing for mediation is preparing the client. 

C.  PREPARE THE CLIENT 

 Regardless of how a case is brought to mediation, whether court-ordered or contractual, it 

is essential to prepare the client.  Prepare the client by, (1) developing a negotiation strategy; (2) 

developing settlement options; (3) discussing confidentiality; (4) discussing participants’ roles in 

the mediation; and (5) discouraging emotional outbursts.  First, develop a strategy with your 
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client.  Remember that mediation is “a process in which a mediator facilitates communication 

and negotiation between parties to assist them in reaching a voluntary agreement regarding their 

dispute.”33   Negotiation is the key.  Just as you would plan for a negotiation discuss with your 

client your best and worse case scenarios.  Second, think about what the other side may need to 

settle, and brainstorm and develop options for settling the case.  Try to think outside the box; 

after all one of the great benefits of mediation is the ability to develop solutions that would 

otherwise not be possible in a court of law.  Third, inform your client about the confidentiality 

rules.  A client reluctant to participate in mediation may be more willing to engage in the process 

if they understand that conversations and discussions in the mediation cannot be disclosed.   

 Fourth, explain the role of each participant in the mediation.  Explain the role of the 

mediator, as well as you role in the mediation.  Also, coach the client on how he is expected to 

participate.  Let the client know when he will be expected to speak.  Remember the mediation 

process works partially because it is an opportunity for the parties to actually get some things off 

their chest and also helps enlighten each side on the other party’s point of view, which can be 

instrumental in resolving a dispute.  Finally, if you have a client that is overly emotional or prone 

to emotional outbursts, try to temper those fits by reminding the client that such outbursts may be 

counterproductive to settlement.  While mediators are trained to handle emotional fits, failing to 

coach your client on this matter may only serve to prolong and disrupt the mediation and 

possibly even hinder settlement.  If you take the time to prepare the client for mediation, you will 

have cleared a major hurdle in the settlement process. 

 

IV. CONCLUSION 



 15

There are many factors that lend to the success of a mediation.  For that reason 

preparation is the key to effectively settling a dispute through mediation.  Ideally, parties should 

negotiate the terms of mediation in a pre-dispute contract, but even if there are no contractual 

provisions to mediate, parties can avail themselves of mediation in post-dispute contracts.  But 

regardless of how a case reaches mediation, dispute resolution and settlement can be achieved 

through careful preparation.  However, even cases that do not settle at mediation are advanced 

because mediation at a minimum can result in a form of discovery and a way of becoming more 

knowledgeable about your case.  As a result, whether there is settlement or not, an effective 

mediation will advance your cause. 
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