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A. Distinctions Between Administrative Litigation and Civil Litigation 
 

1. Presented before Administrative Law Judge as opposed to civil judge and jury 
2. Multiple stages of evidentiary presentation 
3. Form of presentation — pre-filed written testimony vs. live testimony  
4. ALJs generally have pre-existing knowledge of the industry and issues, whereas 

civil judges/juries need to be educated from square one 
5. Case presentations can be extremely technical 
6. Witnesses tend to be experts and professional witnesses as opposed to lay 

witnesses 
7. Agency litigation features recurring participants and issues 
8. Tend to be multiple intervening parties vs. the single regulated applicant 
9. Roles of agency staff in (a) litigating the case and (b) advising the commissioners 
10. Discovery tends to be one-sided to detriment of the regulated entity.  
11. Final argument is conducted largely through briefing as opposed to oral argument 
12. Rules of evidence apply, but the ALJ will err on the side of allowing a broad 

scope of discovery and admissible evidence 
13. Focus of hearing is development of record for briefing — not many Perry Mason 

moments. 
14. ALJ issues "proposed decision," which is then subject to consideration by the 

agency/commission, which in turn issues an order 
15. Form of order (findings of fact, conclusions of law) 
16. Appellate review — "substantial evidence" standard 
17. Separation of functions between agency and court (primary/exclusive jurisdiction, 

filed rate doctrine) 
 
B. Distinctions Between Federal and State Administrative Law Practice 
 

1. Every agency is structured differently — state-to-state, industry-to-industry, 
federal vs. state 

2. There tend to be more constituencies represented at the federal level (e.g., state 
utility commissions). 

3. Both state and federal agencies follow the APA or similar act. 
4. There are fewer distinctions between federal vs. state than there are between 

industry vs. industry. 
5. Texas is one state that has consolidated the administrative hearing functions of 

many of its regulatory agencies. 
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C. Tips for Litigation Before an Administrative Agency 
 

1. Present your case in a logical manner so that it is easy for the ALJ to write a 
"proposed decision" based on the testimony and briefing.  

2. Provide good upfront summaries in pre-filed testimony and briefs.  
3. Make dull, complex issues simple and manageable.  

 4. Demonstrative exhibits are useful guides for witnesses and the ALJ.  
5. Understand the political dynamics.  Try to figure out what really matters to the 

decisionmakers.  
6. If you are in the policy-making forum, stay abreast of issues and the interests of 

stakeholders that may influence trends in policy.  
7. If your case involves policy questions, be clear in the benefits that your proposal 

offers to all parties.  
8. Be respectful of opponents no matter how outrageous their positions seem.  

 9. Don't burn your bridges in discovery disputes.  
 10. Communicate and cooperate with the staff of the governing agency.  

11. Pre-hearing motions and responses are good opportunities to educate the ALJ on 
key issues in your case.  

 12. Witness preparation is very important.  
13. Prepare your witnesses for questions from the ALJ. 
14. Evidentiary rulings matter, but be selective in which issues to argue, as the ALJ 

has a great deal of discretion in a bench trial.  
15.  Be succinct in your arguments at hearing.  
16. Be diplomatic in exceptions to the PFD. 
17. Agencies prefer settlements. 
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