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Practice Strategies:
Stepping Out on Your Own

By Gretchen Otto
GPSolo New Lawyer e-Newsletter; Volume 1, Number 1 November 2002

Congratulations! You have decided on the challenging and rewarding prospect of opening your very own

law office. You will enjoy unparalleled flexibility with your time, schedule, type of practice, and you will
also avoid the politics of law firm life. Since you have now taken charge and will “pilot” your own career,
it’s time to start creating your own instruction manual for a smooth and safe flight.

Much career turbulence can be minimized by formulating and sticking to some accepted strategies for your
new business. Joseph Borman of Minneapolis chose a solo career right out of law school. He never
considered anything else, finds his career very rewarding, and never looked back. Borman recommends
minimizing office overhead for your start-up practice. Maintaining flexibility in the early months is crucial
to finding successful ways to avoid extensive overhead.

Borman relates tales of fellow solo practitioners who rented office space very quickly and collapsed under
the weight of playing catch up to meet their bills. He started on a gradual and deliberate plan that allowed
him to work out of his home for two to three years while gradually building up his client base. He did have
some client meetings in his home, but he also used some flexible options for his early criminal matters,
including renting space at low cost in established law firms. Law schools and law libraries may have space
available for meeting with clients. Borman also met clients at coffee shops and other public areas.

Borman was so successful after three years of practice using his low overhead plan that he garnered many
new clients and eventually took in more than he could handle. He sought the services of a partner, Joan M.
Schulkers, who was fresh out of law school.

Schulkers suggests office-sharing with another lawyer to keep rent and other office expenses down.
Further, she recommends that using electronic calendaring software, word processing programs, and voice
mail instead of hiring a secretary. Schulkers also urges the new solo practitioner to remember that the
practice of law can be cyclical, and a lawyer should save enough money during the better collection months
for the inevitable dips in income in other months.

Avoid the overhead expense of a library or fancy research tools by relying on the Internet and making good
use of law libraries in your jurisdiction. Borman recommends www.thelawengine.com as a great starting
off point for all your legal research needs. Many local law libraries will fax cites or opinions for the asking.
Borman is adept at using library resources in person for research. He also makes use of local law schools
and their library resources. Most will have the full collection of state’s published opinions on CD-ROM.

Bar association dues can be money well spent in your first years of practice. (And many times your first
year’s dues are free!) Many state or local bar associations have form banks, legal search engines, referral
services, meeting rooms, and other resources for free or low cost to members. Borman’s state bar
association offers court system opinions on its site for members. Many court systems now offer websites
with downloadable forms, court rules, and indexed opinions.

When you are stuck in an ethical quandary, many states offer free and confidential ethics opinions. Your
malpractice insurer may also have form banks, free CLE, technical support, practice management
recommendations, and phone support. Borman recommends that you look up the ABA link on “Risk
Management Resources” (www.abanet.org/legalservices/Ipl/preventionlibrary.html) for guidelines.




Practice Strategies:
Stepping Out on Your Own

Part Two: Marketing and Client Development

By Gretchen Otto
GPSolo New Lawyer e-Newsletter; Volume 1, Number 2 February 2003

In marketing, as in reducing overhead expense, creativity is key. Joseph Borman recommends sending a
flyer to everyone you know that you are starting your practice. Relatives, friends, and acquaintances are
frequently your best referrals. Joan M. Schulkers adds that she tells everyone she knows that she is a
lawyer, and that everyone you know can be a potential client. It is her experience that many people who
need a lawyer don't know of any. By telling people your profession, you are providing a valuable public
service, even if you must refer them to another lawyer. Borman found that his quality of clientele was
significantly better when using these more personal referral systems than when he ran an ad in the yellow
pages. Schulkers relates that some lawyers report more collections problems with clients who found their
legal services through the yellow pages.

Borman also advocates finding a "niche" to differentiate yourself from other legal providers. He, being
close to a bordering state, chose to take the bar exam and be admitted in the two states immediately. This
proved to be a great business strategy for him, and also allowed him to access the resources of the bar
associations in both states. Speaking a foreign language may also be a helpful selling point. If you have a
particular background that clients would find helpful to them in legal matters (e.g., accounting, medical, or
mechanical), you can use that particular knowledge to make your practice unique.

To the extent it can be accomplished, if you add a partner to your practice (or start with one), Schulkers
suggests not duplicating efforts by becoming active in different groups, associations, and organizations.
She suggests, for example, that one partner promote the firm with active bar involvement, and perhaps one
in the chamber of commerce. She and Borman divide their marketing activities with respect to their
individual areas of interest. Also, it is helpful if the partners qualify for different groups or if they happen to
belong to a different demographic. Schulkers is involved in small businesswomen owners' networking
organizations. She finds it helpful that her clients can choose between a male or female lawyer (which can
be particularly important in family law cases). You might consider this when selecting a partner.

Other advice from Schulkers is to choose a partner you know well enough to trust with your practice funds,
and someone with whom you can share your scheduling system so that someone is available to take court
appearances for you in case of illness, injury, or other emergency. If you don’t have a partner, she
recommends a trusted group of solo practitioners to share this "contingency" function. She and Borman
make sure to have at least some basic familiarity with each other’s files just for this purpose. Then each can
step in when the other has a conflicting court appearance or some other scheduling problem.

Participation in volunteer legal clinics and affiliation with legal services providers can often result in
revenue-generating clients. For example, a legal service corporation may not be able to accept a fee-
generating case and may need to refer it to another lawyer. The corporation is likely to think of people that
work closely with them as volunteers or on their "conflicts" panels. Borman also volunteered at the Father's
Resource Center, which specialized in family and fathers'rights in family law cases. He also participated in
a number of volunteer clinics. You may want to consult your local blue pages or government or human
resources pages for listings of private and public charitable organizations that sponsor hotlines or other
programs for people in need. The Virginia Bar Association, for example, runs a hotline for people
accessing mental health services who also have a legal need. Volunteering on their panel could ultimately



result in future referrals for fee cases. Even bar programs that require you to accept work at reduced rates to
be on their panel could give you the great start that you are looking for.

There are other potential sources for clients. Your church bulletin, the Rotary club and other civic
organizations, your Toastmasters group and other educational organizations, and your school alumni
magazines (they will sometimes run unpaid announcements) are great resources. Bring business cards to all
occasions where you interact on a social, charitable, business, or networking level. Be sure also to leave
some business cards with court staff who maintain "conflicts" lists.

Borman also suggests investigating prepaid legal plans to determine if they need more panel lawyers in
your area. Unions, companies, corporations, and civic/fraternal organizations may have such plans. Borman
himself has worked as a provider for Hyatt Legal Services in his area.



Practice Strategies:
Stepping Out on Your Own

Part Three: The Importance of a Good Professional
Development Plan

By Gretchen Otto
GPSolo New Lawyer e-Newsletter; Volume 1, Number 3 April 2003

Good mentors are essential to developing excellent business prospects and staying out of malpractice
trouble. Joan M. Schulkers reiterated the old law school adage that law practice is a group effort. She urges
new lawyers to set up a network of senior lawyer advisors to rely on when seeking advice on legal issues.
When submitting important legal memoranda, for example, Schulkers feels it is often crucial to have
“another set of eyes.” But how does one set up such a network? Try following the practices below to set up
a network and to begin to develop as a professional.

*  Your bar association may sponsor a program that allows you to consult, free of charge, with a
lawyer who is experienced and specialized in your area of inquiry.

e Form informal mentoring relationships with more experienced lawyers you meet at court.

e Join Inns of Court or other organizations that foster relationships with you and the senior bar.
Many experienced lawyers would be most happy to help you deal with a new legal issue.

e Call upon senior alumni from your law school who live in your area.

e Stay in touch with your law professors, and get to know your local bar leaders. They will soon
learn they can count on you for referrals in your specialty area, too.

Good Results from a Good Plan

Joseph Borman and Schulkers now have a thriving practice that includes family law, estate planning,
general litigation, securities fraud, consumer law, and intellectual property. Borman’s schedule is flexible
enough to accommodate staying at home two days a week to care for his three- and five-year-old children,
and he enjoys traveling with his wife. He now benefits from the monetary rewards of a successful practice.
Schulkers also enjoys a similarly rewarding and satisfying career. The combined overhead for the two
partners remains minimal, allowing them to concentrate on offering high-quality legal services to their
clients.

You, too, can achieve this level of job satisfaction with some persistence, advance planning, and creative
thinking.



Success on Your Terms

By Ellen Ostrow
Solo Newsletter; Fall 2002 vol. 9 Number 1

This survey-"Satisfaction with Your Work/Life Inventory"-is adapted from the website
LawyersLifeCoach.com, created by psychologist Ellen Ostrow, who specializes in coaching women
lawyers. It is designed to help clients gauge their level of career satisfaction:

Answer "true" or "false" to each statement based on how you have felt most of the time during the past few
weeks.

. My work is as intellectually challenging as I'd expected/hoped it would be.

. I have enough time to spend with family.

. My work is financially rewarding.

. My work provides sufficient opportunities for professional development.

. I have enough time to devote to my personal needs, e.g., relationships, health-related behavior.
. I am satisfied with the control I have in selecting cases and other projects.

. The stress level of my work is manageable.

. The atmosphere at work is personable and supportive.

. I am satisfied with the collegial relationships among my peers at work.

10. I feel sufficiently in control of my career.

11. I am able to enjoy the money I earn.

12. My work is recognized and valued.

13. I am familiar with the full range of employment opportunities for lawyers.

14. The work I do is consistent with my values.

15. I feel like I'm helping people as much as I expected/wanted to when I chose law as my profession.
16. I am satisfied with the amount of client exposure in my work.

17. T approach my work with enthusiasm.

18. I feel proud of my work accomplishments.

19. I am free of guilt about time spent away from my family.

20. I am free of damaging habits, e.g., excessive alcohol use, overeating.

21. I am angry or irritable less than twice a month.

22. I rarely have unexplained health problems, e.g. headaches or stomach aches.
23. I have felt excited, proud, or pleased at some point during the past few weeks.
24. In most ways my life is close to my ideal.

25. So far I have gotten the important things I want in life.
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If you answered "true" to most of these statements, you're probably pretty satisfied with your current work
situation. If the percentage of times you answered "false" is relatively high, you may want to go back and
examine your specific areas of dissatisfaction.

Are you unhappy with your current work environment?

Is your life feeling unbalanced and out of control?

Do you need to learn more effective ways to manage stress?

Are you disappointed with your legal career?

Do you need more information about career alternatives?

Note: The psychometric properties of this inventory have not been assessed and no claims are made for its
validity or reliability. It is intended as a self-assessment instrument to facilitate self-examination and
problem solving.



Ellen Ostrow is a psychologist in Silver Spring, Maryland. She can be reached
at ellen@lawyerlifecoach.com or visit
her website at www.lawyerslifecoach.com/ index.html.




I'll Do It My Way

By Larry Ramirez
Solo Newsletter; Fall 2002 vol. 9 Number 1

Ever hear the expression "I've got to get a life"? Being a lawyer often presents conflicting
lifestyle choices. It's ingrained in us that success means long hours at the office, but that
runs counter to the idea that being happy means spending time with family and friends.
Any married lawyer has felt the pressures of work versus family. After 25 years of
practice-18 years with a firm and seven as a solo practitioner-I know the guilt and anxiety
of missing family outings, soccer games, and vacations because of conflicts with my
work schedule. I truly regret those missed opportunities and the fact that I lost out on a
significant part of my two sons' early years. Frankly, in hindsight, my professional
success does not outweigh my sense of loss. I can't go back and change the past, and for
that I have only myself to blame.

Fortunately, I finally realized what I was missing, but not until my oldest was 13 and my
youngest was 10. I came to understand that I did, indeed, have choices, and that my
professional life did not have to control my personal life.

In 1995 I faced the dissolution of the firm where I had practiced for 15 years. I had to
choose: Continue to work in a firm or go solo. There's a certain security with a firm, and
the prospect of being solely responsible for such things as overhead was not all that
attractive. But the flexibility and independence of a solo practice was appealing. I could
choose the cases, the clients, and how hard I'd work. No partners would decide what's
best for me and not every choice would be based on business considerations. After much
soul searching, I went solo.

I couldn't have been happier. Now I could leave the office and attend my sons' activities
without worrying about returning later to make up my billable hours. If I wanted to work
until 10 p.m., that was my choice. I could plan vacations around my schedule and not
have to coordinate with others. It was great!

And finances? Any lawyer can make a good living if you pay attention to the bottom line,
and you don't have to sacrifice yourself or your family. Besides, money alone should
never be the definition of success. I know I'm more "successful" now that I'm a part of
my sons' lives. I'm healthier and happier as well, and I enjoy the practice of law more
because I don't resent the time I spend in the office.

If you want to do it "your way'" remember:

o Economic success does not mean personal success

o Personal success is not inconsistent with being a successful lawyer
o Find the balance between work and personal life.

And don't wait too long. The life you save may be your own.

Larry Ramirez recently left solo practice to become a children's court judge with the
Third Judicial Circuit Court in Las Cruces, New Mexico. After 25 years as a lawyer, he
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says he looks forward to the opportunity to work with juveniles and the challenge of
judicial work. He can be reached at lcrdflr@nmcourts.com.
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Finding the "Sweet Spot" in Your Career
By Robin Page West

Solo Newsletter; Volume 10, no. 1

In my early days of practicing, two sizeable defense firms taught me all about billable hours and office
politics. I learned to smile sweetly while at all times keeping my back to the cherry-paneled walls. Some of
my colleagues flourished in this environment, but, for me, those were not the best of times. I was making
good money, but I wasn’t quite 30 and already asking, “Is this all there is?”

I decided to hang out my shingle. Finally I had freedom, but alas, no more paycheck. Not to mention, I was
alone. I needed human contact and I needed business. I threw myself into bar association activities. I
looked for opportunities for referral business. I answered an ad in the paper placed by a kindred soul
looking for another lawyer who “could afford” to work with her on her contingent fee cases.

About five years into building my new practice, a funny thing happened. I overheard a conversation at a bar
association cocktail party about a little-known Civil War-era statute that rewards people who know about
fraud on the government with a large bounty if they file a secret lawsuit. I was skeptical, but intrigued. Not
too long after that, the lawyer whom I was helping on the contingent cases sent me a client who appeared to
have one of these very cases. Was it serendipity?

My initial reaction was to turn it over to someone with experience in the field. After a few weeks of
unreturned phone calls, though, the client and I decided to proceed without the “big guns.” We did bring in
the cocktail party lawyer, though, and a few years later we celebrated a seven-figure settlement that made
headlines, and earned me an interview on NPR’s Morning Edition, and an invitation to the White House.
It’s been over a decade since I met that client. Since then, I’ve lectured all over the country and published a
book on this area of the law. I’ve represented many more whistleblowers, and I’ve learned some things
about myself. I like helping my clients make sense of what’s going on in their lives. I like the variety and
the challenge of uncovering fraud on the government. I like getting to know people who have the fortitude
to stand up for what they believe in. These are people I admire.

Litigation can be messy and unpleasant, and it can just as easily become boring and predictable. But it
doesn’t have to be. In my case, I opened myself up to new ideas and new adventures, and I was rewarded.
Now I know that if I infuse my practice with what makes me come alive, and surround myself with people
who inspire me, I’1l have a satisfying career for life.

Robin Page West, editor-in-chief of SOLO, is a shareholder in Cohan & West, P.C., in Baltimore,
Maryland. Contact her at rpw(@cohanwest.com.
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BEING SOLO-- Real Life, Solo Style

By David Leffler
GPSolo magazine; Volume 20, Number 3 April/May 2003

David Leffler maintains a solo law practice in New York City, where he assists his clients in the
formation, growth, and sale of their businesses. He can be reached at lefflermailbox@aol.com.

I sometimes wonder what it would be like if one of those new reality television shows portrayed the
life of a solo attorney. Picture yourself starring in this program. Attorney Martinez wanders for hours in a
computer store trying to figure out whether she should take the plunge to buy a multifunctional printer and
which is the best model for her solo practice. Attorney Wexler works all afternoon preparing the first draft
of an acquisition agreement and screams in agony when his computer crashes, losing the last hour of his
work; he has no idea whom to call about this problem since he was not about to hire a tech support staff for
his solo practice. Attorney Sullivan has an animated conversation with a client who has a problem with her
invoice; she would love to pass this problem off to her bookkeeping department, but unfortunately that is
just another of the many hats she wears as a solo attorney. And finally, Attorney Takahashi’s landlord
figured out that he could get more money renting to a plastic surgeon than to an attorney, so our brave solo
attorney has less than two months to find a new office space.

Not the basis for a hit show you say? Why not? There isn’t enough to keep an audience captivated, and
certainly not with commercial interruptions? Well, perhaps not.

But on the hunch that reading an entire issue of GPSolo devoted to risk may have driven you to
shivering under your bedcovers, I thought you ought to read something that focuses on what good things
you are doing for your clients instead of all the potential disasters that may await you. It may not be worthy
of a reality television show, but it definitely ranks high for a Being Solo column. And face it, you certainly
could call yourself a survivor.

Chances are that as a solo attorney you never do take the time to focus on the good because you are too
busy every day taking care of clients, dealing with paying all of your bills, scurrying to get out your
monthly invoices, trying to figure out which is the best printer for you to buy now that your old printer
finally gave up the ghost with an undignified “squeak,” wondering whether you should finally hire a
paralegal or even—gulp!—a junior attorney, and perhaps even one cold winter’s morning dealing with a
flood in your office owing to frozen pipes.

Well, spring has finally arrived and I say that it is time for you to take a mental break—sort of a mental
“spring cleaning.” Why do I get to tell you to do this? Because no one else will.

Take a moment to think about your clients that consider you a lifeline, a savior, and perhaps even the
best friend they ever had. Your hard work does not go unnoticed.

Oh, really, you ask, what about those clients who are always complaining? No one can keep everyone
happy. Not even you. Whatever job you might have, be it a lawyer, a doctor, a plumber, a cashier, a bus
driver, or a high school teacher, someone will not like the way you do your job, no matter how well you do
it.

But a solo attorney’s life can get mighty lonely sometimes. You may only hear the complaints and not
recognize or remember the appreciation expressed by many clients.
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I was surprised after getting one client through a particularly difficult contract negotiation to hear her
say, “David, you are like a Zen Master.” I felt lucky that we had made it through the deal; there were times
that I felt stretched to my limits, working to keep everyone focused on the goal without alienating one or
more parties while still adequately representing my client. It made my day to hear her say that. On days
when a client does not say that I am like a Zen Master (and there are plenty of those), | remember what my
client said and know that I am still the same person that generated this compliment.

So I have an assignment for you. On a legal pad or on your word processor, set out three columns. The
first is for the client name, the second for a brief description of the matter worked on, and the third is for
the compliment given by the client. List at least one example for every year that you have been an attorney.
Okay, you can stop at 20 if you have practiced more years than that.

This will be another tool in your solo attorney’s tool chest. On those days when you feel that nothing is
going right and that you are a horrible lawyer, take out this list and read it through, from top to bottom.
Then ask yourself if the person who generated this list of compliments could ever be described as a horrible
lawyer.

Remember, we all face a crisis of confidence now and then; the important thing is how we deal with it.
Hopefully this tool will make facing it easier.
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You Can Go Home Again!

By William G. Schwab
GPSolo New Lawyer e-Newsletter; Volum1; Number 1 November 2002

When planning your career, don't overlook the obvious in picking a location to begin your practice. The
Serfass family is a good example of this advice. Steve Serfass was raised in a small town in rural
Pennsylvania of about 5,000 people. His wife, Jenny, grew up in the prairies of Kansas. Both had
professional parents who sent their bright children into the big city for their educations. Somehow they both
wound up at Temple University School of Law in Philadelphia. Love blossomed and they got married.

After three years of law school, it was time to decide their futures. Would they stay in the hustle-and-bustle
of a large metropolitan area and make their mark, or would they choose something else?

Small-town America seemed the way to go. Steve went to work with an 88-year-old lawyer. Jenny found
employment with another small firm in Steve’s home county. Jenny remarked that she had never seen ice
storms, and the “mountains” were treacherous with ice on them. It wasn’t like the snowstorms at home.
Since those early, tentative days, the elder lawyer died, and Steve “inherited” his practice. Jenny worked
for several firms, expanding her legal horizons, before finally coming to practice with her husband, Steve.

Stephen Serfass and Jenny Cheng-Serfass of Palmerton, Carbon County, Pennsylvania, have together built
one of the largest general practices in the county in a short time. Although they didn’t have a formal,
written career plan, it is clear they had one in their heads. Steve became active in politics, while Jenny
became active with the state bar association’s young lawyers division. Both became active in separate civic
groups. They knew that to be seen in the community was as important as what they did in court. People
began to recognize their names.

Soon it seemed the local newspaper was a public relations vehicle for the two. Always friendly, always low
key, they showed respect for older lawyers and constantly asked them for advice. This in turn resulted in
new business opportunities for them, as other lawyers called on them to take over cases they didn’t want or
couldn’t handle.

Now, six years after he was admitted to practice, Steve is the county solicitor and also represents one of the
largest school districts in the county, along with a large financial institution. The road ahead looks bright.

They have even begun training their replacement. Their two-year-old son, Ben, regularly comes into their
office.

Moral of the Story: You can be successful anywhere. Don’t forget to look at home as a potential place to
launch your career.

—William G. Schwab, GPSolo New Lawyer Editor
schwab@uslawcenter.com
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Do-It-Yourself Mentoring

By Martha Fay Africa
GPSolo Magazine; Volume 19, Number 1 January/February 2002

Mentoring and training, like beauty, are in the eye of the beholder. Everyone, whether associate or partner,
has a different definition. That's the problem. Without a consistent view of what constitutes training and
mentoring, people don't recognize that they are receiving it. Can't you just visualize a senior partner
announcing to an associate, "I'm mentoring you now, don't you feel it?" Absurd scenarios aside, if a lawyer
isn't conscious of getting or giving what the other offers or needs-feedback about improving a brief, or a
stroke for a job well done-the intent is wasted. Isn't that a shame? We used to think of law as an apprentice
profession, one in which it took at least three years after law school for an associate to become useful to a
client or to advance to a senior status in the firm. A junior lawyer ritually carried a more senior lawyer's
bag-literally and figuratively-and training occurred by osmosis. Both parties understood that the junior
lawyer would learn something as a result of accompanying the more senior lawyer, if only by watching and
not participating. Sometimes the client was billed for these "passive" experiences, and sometimes not, but
they were recognized as contributing to the professional maturation of the junior lawyer. As lawyers in this
state of close proximity grew to trust and respect each other, mentoring relationships often developed
naturally. But as law shifted from a profession to a business and clients made it clear that they were
unwilling to pay for training, the rituals practiced during the era of "law as sacred profession" changed.
Today, junior lawyers, for the most part, get more responsibility earlier, whether or not they can handle it,
because the economics of the profession dictate that junior lawyers must be profitable earlier. Training and
mentoring might be profitable activities for the law firm that takes a long view of its relationship with
junior associates, because the firm expects to realize its investment. However, law firms with short- to mid-
range views are less likely to train. Senior lawyers may think: Why train someone who will leave anyway?
Why train when I can't bill for it? Why train when no one trained me? Why train when I haven't a clue
about how to go about it and I don't even like this associate? And finally: Why am I paying these associates
all this money if they can't figure it out themselves? This is the problem that young associates face in firms
of all sizes.

Big Firms: Training, Not Mentoring

In big firms, training programs are often institutionalized. The firm possesses a body of training materials,
access to state-of-the-art technologies to link lawyers by remote, rooms in which to hold training sessions,
lawyers with the expertise to deliver, and novel client matters that consistently challenge the edge and
provide a rich stream of new training experiences. These training experiences are essential in big firms
because they provide associates with the often-missing ingredients they crave: human contact and
interaction. If you talk to third-years in a major city practice who seldom deal directly with a client and
almost never get to deal with "real" people's problems, you'll find that they feel isolated and lonely.
Training sessions give them an excuse to see and interact with others while learning at the same time. This
is not to say that if a firm is large it has no mentors, or that one-on-one, hands-on feedback never occurs.
But such time-consuming feedback is likely to come from a more senior associate, possibly at the expense
of his or her own future. One associate ruefully told me of a mentor relationships she had with a junior
partner in a mid-size firm who was, to her and to many of her peers, a true mentor: He trained, gave
negative and positive feedback, and took risks for them when he thought they were right. Associates
flocked to him. The firm criticized him because he wasn't billing enough (although he was working
outrageous hours) and, seeing his compensation reduced because of his associate training and mentoring
activities, he left. Yet some larger firms actually retain partners who may not be rainmaker types, but are
good at mentoring and training, to lead these activities. Associates seem more likely to recognize the firm's
efforts to train them when the role is centralized and led by a partner they like and trust.

Small Firms: Sink or Swim
But what of smaller firms-how do they do it? A.J. Rollins, a third-year associate at Atlanta's six-lawyer
firm of Jackson & Tyler, LLP, is pleased with the training he received in corporate and tax law. The firm
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had a mix of formal and informal training, and he was particularly enthusiastic about its utilization of tapes
from the Southern Federal Tax Institute. Gathering with other junior lawyers for lunch once a month and
listening to the tapes gave them the opportunity to relate the information to client matters currently being
dealt with at the firm. At other firm lunches, associates were encouraged to raise issues relating to their
work and kick around various solutions to client matters. Rollins says his biggest surprise about practicing
law was that he assumed the lawyers he practiced with would know all the answers to issues that came up-
just like his professors seemed to in law school. He was unprepared for the fact that lawyers do not know
all the answers, and also for the range of disagreement about specific issues. But both the open-mindedness
and the disagreements made him feel better about the trajectory of his learning curve, and he became more
patient as a result. Brian Davis, managing director at the New York office of Major, Hagen & Africa, is a
20-year veteran lawyer who practiced in smaller firms. He says that even lawyers expect law to be intuitive,
"and it's not. You have to be taught, step-by-step. Sometimes I would begin to explain a project to a young
associate, and I could see when they got it: Bingo-the light went on! Other times, I'd have to go through the
process again." Davis says one of his hires, a Harvard Law School graduate, once told him, "When you
start practicing law for the first time, it's the first time in your life that you have to be told things twice!"
The associate felt humiliated that she didn't immediately understand how all the pieces fit together. Part of
most non-traumatic learning is, after all, learning to recognize patterns, and people usually do that by
repetition. This associate hadn't seen most patterns occur twice, so she couldn't predict whether "a" would
be followed by "b" or by "d." Many associates want a thorough grounding in some discrete area before
venturing afield to learn new ones. Contemporary law practice seldom affords that luxury, so first years
often are spent in periodic anxiety. Just knowing there is someone to go to with that dumb question is all
most of them need but often don't find. Associates in small law firms are often confronted with a revolving
door of matters. Many express frustration with the never-ending learning curve of practices that deal with
small businesses, divorces, drunk driving, real estate, litigation, and criminal matters. How can a new
associate cope in such a kaleidoscopic environment? One associate told me, "Just find the firm 'rabbi' and
take lessons from him." Another says, "I look for the great person and I figure if I work with a great person,
I can become a great lawyer." In smaller firms there is a smaller talent pool to choose from. Should an
associate who can't find a great teacher in his or her first law firm leave? Not necessarily. There are other
choices.

Do It Yourself

One option is to make a commitment to or mentor yourself, building a network of colleagues from law
school, the local bar association, and acquaintances in other firms who know more than you do. Another
option is to take advantage of firm resources in terms of form files and documents that can teach you how
others solved that same problem. Start with what's at hand, readily available, and free of confidentiality
conflicts. Take home a few documents every night: Read them, understand the differences between them,
and try to learn why one lawyer solves the exact same problem differently than another. As you learn more,
you will gain more confidence in your own judgment. Go to the lawyers who wrote the puzzling document
you read the night before and ask a few questions about it-it might flatter them, and it will certainly
demonstrate your desire to learn. (All the better, of course, if you are fishing through documents that relate
to your current workload.) There's little point in reading through material that you don't have immediate use
for unless you expect to use it soon or are intellectually curious. The point is, we all want someone to take
us by the hand, but sometimes there is no other hand but your own, so take it! Thank heavens for the
Internet. Many training and networking opportunities exist because of the Net, many of which are free. It is
also a way to hook up with lawyers outside your jurisdiction and ask questions. And remember CLE
courses. Your state probably requires some, and, even if your firm does not pay for them, they often
provide inexpensive ways to meet your requirement while learning material you can use at work. One
lawyer tells me that when a new matter comes into his firm, he simply calls the Practicing Law Institute
and orders relevant books on the subject. The books are always written by authorities in the field, are
usually affordable, and retain their value. Another associate told me that he hung on to his bar review books
as a resource for when he knew next to nothing about an area. Still another suggested the "In a Nutshell"
series, which includes brief study guides to various areas of the law. Self-training may be tougher to
accomplish than working with the friendly rabbi, but once you get the hang of figuring out an area by
yourself, the habit will stand you in good stead. Don't forget your friends-they work at other law firms with
different (and sometimes better) form files and can send them without breaching confidentiality, thereby
bringing you up to speed and providing a much better result for your client. Ask other lawyers out to coffee
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and find out how they learned to practice. After you scratch the surface of the profession, you find that few
practicing lawyers under age 50 had the fabled mentor who took them by the hand and helped them toward
the answer. Maybe that was already a myth only 20 years ago. On the other hand, it is likely that lawyers
then were not expected to mature professionally as quickly as they are today. So learn from your individual
strengths and mentor one another. When you realize that you can be your own mentor, that there are pieces
of mentor in all the lawyers that you meet, that the single source mentor may no longer exist, then you can
relax. As A.J. Rollins found, partners still have to pick up books in order to answer client questions. You
may not see them doing it, but trust me, they do. And you will for the rest of your life in the practice of law.
Be patient with that aspect of your profession, be supportive of those who are junior to you, and appreciate
the wonder of a profession in which you will never know all there is to know.

Martha Fay Africa is a founding member of the global attorney search firm of Major, Hagen &
Africa (www.mhaglobal.com) and is located in the San Francisco office.
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Diversified Practice: Tailor a Good Fit

By Peter Roberts
GPSolo magazine; January/February 2004

Being a lawyer may define who you are, but your chosen practice specialties will define what you do each
day. What you do can define and complete your pleasure with who you are. In addition to enhancing and
enriching our day-to-day lives, doing what we like to do helps us manage and diffuse stress.

If you’re feeling in a rut about your practice and feel increasing pressure to pull in more work, you may be
ready for a complementary practice area—a way to diversify what you do each day. Diversifying your
practice specialties may mean developing a broader menu of services for existing clients, offering similar
services to an expanded market base, or going whole hog and adding a bit of both. Each approach, of
course, has its benefits and drawbacks because the practice of law is as varied as society itself.

Becoming a lawyer is one thing, but practicing is quite another—you have to deal with clients. Practice
specialties drive the type of potential clients you attract. A business lawyer interested in litigation work
once told me he feared corporate clients would feel uncomfortable sitting in his reception area with alleged
criminals—which may help to explain why criminal defense frequently is a single practice area.

How do lawyers choose a practice area in the first place? Most likely just as you did—by weighing a
variety of factors: inventories of your interests and skills, an eye toward the law school courses you most
enjoyed (and likely evidenced competence), and, most importantly, where there was a job. Expanding your
practice now that you have some experience requires steps to learn what motivates you to do your best
work and how you can integrate your new interests into your daily practice. Your jurisdiction’s ethical rules
likely describe competence in a way that allows flexibility in choosing new practice areas.

Moving Out

Let’s say that you are the hesitant business lawyer referred to above. You may have your eye on
complementary practice areas—it seems pretty clear you’re drawn to trial work—but the opportunity may
not be ripe. In the interim, you might consider building your knowledge of the criminal justice system by
handling such cases for a temporary period. For example, consider registering with a lawyer referral
service. Handling small criminal matters helps pay the bills as you develop your lawyerly skills in
negotiation. It can expand your current knowledge of the local bar. It can help you learn to handle difficult
clients, as criminal defendants may sometimes be. At a minimum, attend a CLE or two that targets
litigation topics and see how the exposure suits you.

Another good starting point for adding litigation work (or work from another specialty area) is to consider
venue. For a variety of reasons, some practitioners choose to work only in state courts, while others prefer
the federal courts. Lobbyists, for example, practice in a fairly defined area, with offices usually located in a
state capital or in Washington, D.C. As we will see, many specialties inevitably encompass related
specialties. Venue and location can suggest the types of clients and matters you’re likely to have. (I know
of one lawyer who carved a niche practice around a single title in the state code.) Remember too that your
choice of location—rural, urban, or suburban—also affects your practice choices. Obviously, more rural
spots usually lead to a more general practice, and solos will handle a variety of matters within a select
group of practice areas.

Yet another way to start diversifying your practice is to work with someone whom you respect as an expert
in a field. That person may be willing to charge a reduced rate for answering your questions—and may
even welcome fresh insights in return. Get into practice areas where you enjoy doing set-up work such as
preparing forms or briefs and where you enjoy interacting with clients with those types of problems. Even
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marketing strategies may influence the practice areas you consider; for example, advertising will be more
expensive if you’re buying exposure in both general and legal media.

Compatibility?

There is logic to the notion that practice specialties with a nexus can help to hone a lawyer’s skills. You get
to know certain types of clients and their expectations and needs very well, which helps you do well and
lowers liability risk and stress. You have confidence that you offer a well-rounded service with airtight
procedures—the best service possible. Your staff also benefits from the structured systems and the high
standards they enable.

But . . . it’s also good business strategy to think in terms of diversifying your income stream. A single
practice area may be working for you, but keep an eye on the types of matters you are referring out. Is there
a pattern to their type and frequency? Are you missing a possible “natural” for diversifying your practice?

What Are the “Naturals”?

Consider practicing either small business law or personal law. Each allows you to maintain a consistent
client pool and consistent systems for doing the work. It is unusual, if not impossible, for a sole practitioner
to handle all personal law practice areas simultaneously: ADR, bankruptcy, personal injury, collections,
criminal defense, domestic relations, estate planning, probate, immigration, real estate, tax preparation,
guardian ad litem, and elder law. You shouldn’t try to do so—you risk too many mistakes. A solo might
represent small businesses and focus on in-tellectual property issues but handle personal matters for the
principal(s) rather than risk referring them to another firm and possibly losing that client’s business work.

If you like litigation, consider expanding to include family and personal injury law because you can
continue to use and sharpen your litigation skills. But family law can involve several other specialties:
ERISA, business law, wills and trusts, stocks and securities, domestic violence, wealth management,
vocational and mental health counseling, and immigration law. And what might be the legal standing of
pets or farm animals? Are you prepared to handle the psychological demands of family law clients who at
certain points in time are not very happy? Your people skills will be taxed to the limit—but afterward,
those same skills can serve you well in mediation work. Representing family law clients may require being
available at an odd hour to talk about case strategy or a changed circumstance, such as the need for a
restraining order.

Here is a quick review of personal interests or practice areas that naturally suggest other specialties to
explore:

* Environment: Real property, land use, environment, mineral rights, public utilities,
zoning law

* Social work: Family, juvenile, elder law

* Arts: Contracts, copyright, nonprofits, small business

* Science/technology: Patent, health, intellectual property, personal injury, medical
malpractice

* Business/ownership: Business and corporate, mergers and acquisitions, startups,
contracts

Bar associations often have combined section categories, such as “real property, probate, and trust,”
because the respective practice areas go well together and often lead to one another. Talk with members of
these sections about how they combine their specialties. In a personal injury practice, collateral issues about
workers’ compensation, insurance coverage, health care provider reimbursements, insurance bad faith, and
consumer protection act claims frequently arise—all areas that might work well in combination.

Avoid the “Unnaturals”
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Avoid combining practice areas that force you to change gears mentally every time the telephone rings.
You do not want to create a mistake-prone office environment because you’re maintaining multiple file
systems, checklists, and other procedures. An example would be trying to combine criminal law and estate
planning/probate. Also try to avoid specialties that do not have at least a potential to feed clients to your
other area(s). Remember, combining specialties that attract matters too diverse to complement each other
may induce too much stress.

The subject of practice liability might provide additional clues toward combinations that may not work.
Certain specialties generally may not generate as many malpractice claims as other practice areas. High-
risk specialties include intellectual property, real estate, and securities. A better choice for a small firm
might involve some combination of ADR, criminal defense, family law, immigration, guardian ad litem,
and/or elder law. Bar statistics reveal that grievances for family law and criminal law are higher on the list
than other specialties, yet they are not always high malpractice claim risk areas.

Other Factors

Other very practical factors can influence your choice of complementary practice specialties.

* Personal preference: You prefer to work at your desk and not be subject to planned or
unplanned court appearances or other interruptions.

» Meetings: Business-related practice areas often entail evening meetings.

* Paperwork: Certain practice areas are more paper-intensive than others. How organized
are you (answer honestly)?

* Travel: How often will you need to be away? Will travel hurt your ability to produce
income, properly supervise your office, or spend downtime with family?

* Staff: How much help will you need? Staff is more costly and requires effective
communication and delegation.

* Businesses: Learning about your clients’ industries and practices may involve more
schoolwork than you’re up for.

» Malpractice insurance: Certain practice areas spike insurance premium costs.

During the course of your career, your practice likely will venture into areas you originally did not
consider. Be alert to your changing interests, the changing law, changing markets, your work/life balance,
and your changing income needs. Be open minded and unafraid to learn something new. Most important,
do not feel “locked in” to your present practice. The unknown is daunting, but the risks of gradual change
are worth it for control of your practice and your own peace of mind. And remember: You can always
return to your former practice area.

Peter Roberts is practice management advisor for the Law Office Management Assistance Program of the
Washington State Bar Association. He is a frequent speaker on law office management topics and can be

reached at peter@wsba.org.
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Diversified Practice: Not My Style

By Judith Stainbrook
GPSolo magazine; January/February 2004

For ten years I was one half of a popular, lucrative general practice firm whose “criminal” foundation was a
thriving DWI practice in what was then a small town. The civil core of our cases ran the gamut of expected
matters: personal injury, workers’ compensation, domestic relations, estates, Social Security disability,
landlord/tenant, consumer law, and the assortment of civil cases that don’t fit neatly into any category.

I had come to the practice after working in two legal services programs, one small and rural, the other large
and urban, and I had specialized at both. Despite my futile protests, my new partner turned no case away
and demanded I do the same. Every day was a struggle, but | imagined that after a few years, I would have
been exposed to enough types of cases that they would become familiar and I could handle them with the
same ease I felt after six months in a legal services specialty area.

After about a year, when we were both working late in the office (my days routinely started at 7 a.m. and
ended about 10 p.m.), I watched a law book come flying out of my partner’s office door and heard him yell,
“Can’t I ever get the same case twice?” My heart sank—he’d had a general practice for 15 years.

Increasingly, though, we did specialize—in a manner of speaking. He handled most criminal law matters
and the associated motor vehicle hearings, leaving me with all the varied civil work. This didn’t seem much
like specialization to me, and I felt more and more burdened as the practice grew. We hired a part-time
attorney, who worked for the government days and for us at night, to handle the non-litigation work and
some of the paperwork associated with our litigation. Although this proved helpful, it still wasn’t adequate,
and we added another attorney to co-counsel on many of the civil cases headed for trial. After several
years, three lawyers with their own practices were co-counseling with us.

The issue of diversification, though, was a constant battle between my partner and me. My partner’s point
(and I see its validity quite clearly now that I’'m on my own) was that clients prefer a full-service practice;
if you refer clients to another lawyer for their workers’ comp case, they may stay with that lawyer for their
DWI. Also, a diversified practice ensures a steadier income stream. Certain types of cases recurred at
specific times in the year: We looked forward to settling our personal injury cases in November and
December, when insurance companies were closing their books but few clients wanted to spend holiday
money on a lawyer. In January and February we had a flood of domestic relations cases from people who
had stayed together through the holidays “for the sake of the children.” March, April, and May brought
income tax refunds, and throughout spring, summer, and fall clients had money from construction and farm
work, all of which people used to pay for non-contingency civil cases and criminal cases. This work fell off
during winter, when personal injury settlements picked up again. During rough economic times, we had an
increase in workers’ comp and bankruptcy cases that helped offset the loss of criminal clients who instead
turned to public defenders.

My decision to practice only criminal law came slowly after the partnership dissolved. I realized I wouldn’t
be able to handle as many “big” cases and appeals as I previously had and still make a living. I might have
decided to concentrate on workers’ comp or bankruptcy cases and gone to a volume practice in those areas,
but I simply wanted as little paper and as much litigation as possible, and that meant criminal law. My
decision to de-diversify was primarily personal.

The benefits from having practiced in many areas, though, are substantial. Knowing there were other areas
of law in which I felt comfortable did provide some security. It also helped that I could provide additional
services to clients in conjunction with their primary matters, for example, preparing a power of attorney for
an incarcerated client. Clients also ask general questions, and it’s helpful to have at least working
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knowledge of other legal fields, if only to make the correct referral or know whether a referral is indicated
at all. I don’t believe this is essential, though; some of the best criminal defense lawyers I know have never
practiced anything else.

Practice diversification comes up more often in the civil arena. Although it’s possible for one person to
handle a variety of tort-related work, such as personal injury, intentional torts, and constitutional torts, it
becomes increasingly difficult to also handle domestic relations, bankruptcy, workers’ comp, consumer
law, and real property issues—and to handle them all well. The toll for keeping up is enormous.

Some lawyers need to have a general practice because of location. My former law partner opened a practice
in a small rural town, which necessitated a general practice, but the town grew quickly, and the increase in
population made a limited practice feasible. It’s also possible to cover a larger territory if the lawyer is
willing to travel. I have three offices in different towns (two offices are interview-only) and routinely go to
court in six different counties. I would rather do this than diversify my practice, but the choice was not a
simple one.

For obvious reasons, it’s considerably easier to limit your practice than to expand it. Before you make the
decision to de-diversify, you already know where most of your money is coming from, but you have no
prior track record when you decide to expand. Expansion also might bring about staff increases, which
could affect the time you spend managing instead of lawyering. What worked in my two-person firm was
arranging co-counseling with lawyers who had experience in the areas where we needed help. We generally
divided costs and fees, which lightened the burden considerably for contingency cases with expensive
costs. The other advantage to co-counseling is that you can gauge the results before making the
commitment of additional staff, office space, and equipment.

Even with only one practice area, my preference still is not to hire other lawyers. Friends urged me to do so
when I started turning down work, but I didn’t (and don’t) want the downside of having someone on salary
during the inevitable slow periods. Instead I worked out an arrangement with a lawyer who needed work: 1
interview clients, work up the cases, and pay her a flat fee to go to court. On the other hand, a lawyer I
know who went from a general civil practice to a criminal practice about the same time I did hired five
lawyers and grossed half a million dollars last year. (Amazingly, we compared actual net incomes, and they
weren’t much different. But I went home at 5:00, while he stayed at the office to deal with management
issues.)

In the final analysis, the decision is a matter of your geographical location, financial expectations, and
personal preferences. It’s unlikely to be economically feasible for the sole practitioner to limit a practice to
workers’ comp cases in Butte, Montana, but Baltimore is another story. My suggestion is that a fallback
area can provide a measure of economic security through changing times and market conditions.

Judith Stainbrook is a solo practitioner in Carroll and Queen Anne’s Counties, Maryland, concentrating in
criminal law. She can be reached at stainbrook(@cavtel.net.
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BEING SOLO-- NICHE PRACTICES: MARKETING
ON STEROIDS

By David Leffler
GPSolo magazine; Volume 20, Number 1Jan/Feb 2003

Developing a niche in your law practice is a way of turbocharging your marketing efforts. The time and
money you spend on marketing will go a lot further and be a lot more effective. Here's how this process
worked for me.

Back in 1990 after my law partnership dissolved, I started my own law practice and, of course, was looking
around for ways to generate business. Someone had told me about American Woman's Economic
Development Corporation (www.awed.org), a nonprofit in New York City that trains and counsels women
business owners. This seemed to be a likely place for me to find clients for my business law practice, so I
looked into doing some volunteer work for the organization.

They were happy to have me, and I spent the following years there conducting one-on-one counseling
sessions and teaching a business law course. Although my law practice developed, I discovered that most
of the women who came to me via AWED had minimal legal needs and wouldn't provide me with a
significant amount of work.

I continued with my volunteer work anyway because I was so impressed by the women's courage and
determination. AWED was making a real contribution to society-giving women the tools to become self-
sufficient by creating their own businesses-and I wanted to be a part of that.

Last year I was invited to join AWED's board of directors-an experience that has been valuable for both my
professional development and general prestige. It also provides me with a further opportunity to participate
in building an organization in which I believe. My volunteer work at AWED developed my sensitivity to
issues that are particular to women business owners. As the years passed, I did develop a significant client
base of women business owners-whose business size and sophistication, I am pleased to report, also
increased to levels where they now constitute major, valued clients for my law practice. The fit is a natural
for me. I use a personal approach and am careful not to intimidate clients but to put them at ease. The
women themselves report that my sincere support of and belief in what they are doing is a welcome change
from the doubts and challenges they all too often receive elsewhere.

Your Turn

My experience serves as a good blueprint for anyone wishing to concentrate on a particular practice area.
First, identify the area you want to develop-be sure it's one that will give you real enjoyment and
satisfaction. As I mentioned above, my women entrepreneur clients pick up on my genuine commitment to
seeing them succeed. This makes for a good attorney-client relationship-and helps me develop more
business.

Next, be sure that you have or can develop the expertise to provide the services needed in the area. My
many years of business law experience made my target market a good choice for me. Finally, develop some
kind of plan to reach your target market. This is where the economies of developing a niche practice as
opposed to a general practice really become evident.

Advertising in a publication that specializes in your target market is more effective than advertising in a
general circulation newspaper or magazine. Speaking in front of a group of people from this market is more
effective than speaking to a general interest audience. Networking in a specialized market is more effective
than widespread networking as a general practitioner, or even as "a litigator" or "a real estate attorney." The
more narrow your niche, the more effective your marketing will become (so long as you target a large
enough market).
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While you are developing your niche you can continue to accept clients from a broader market. Even today
my practice is hardly limited to women business owners. They are a subset of my larger target market of
small- to medium-sized businesses. Whether your niche market occupies some, most, or all of your law
practice will of course depend on your personal predilections and the success you have in developing your
niche. Start now, and good luck.
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To Staff, or Not to Staff
That Is the Question

By Hope Viner Samborn
GPSolo magazine; Volume 19, Number 1 January/February 2002

Do you have to use your arms like windshield wipers just to get through the mounds of paper you
encounter daily as you walk into your office? Do you fantasize about streamlining your work with
technology? Do you wonder whether hiring a paralegal or purchasing new technology could help you
handle your paperwork woes, draft forms, research legal issues, or interview clients? The following quiz
can help you determine whether you are better off with hardware and software or with a living, breathing
legal assistant.

1. How do you refer to your computer?

a. By a nickname like HAL, maybe followed by its RAM size, like HAL256.
b. "That *&%$#ing machine!"

c. The dust collector in the corner.

d. What computer?

2. What do you carry in your pockets?

a. A handheld PDA, a pager, an HP Capshare, and a cell phone.

b. A lot of lint, paper clips, rubberbands, and a Bates stamper.

c. A fistful of Post-it notes reminding you of tasks to do and people to call.

d. Your hands, with a dime to use to call your mother and tell her you won't be practicing law
anymore.

3. How organized is your office?

a. You have taken the paperless office route. You scan every document or form, making each
accessible via your computer.

b. Wires abound

d. You have power cords and surge protectors plugged into every outlet, but three inches of dust
coat each machine.

c. Every inch of your desk is covered with crisscrossed stacks of paper, some obscuring your view.
d. You don't know because you haven't been in there in months.

4. How do you feel about the extra paperwork involved in payroll?

a. You have a wonderful secretary who can handle everything you throw at her, including keeping
track of payroll; or you have the software and hardware to handle the job, and you know how to
use it.

b. You are anxious to take on more paperwork. Bookkeeping, payroll taxes, and benefit
itemization are welcome distractions from legal work.

c. Keeping track of payroll, taxes, and benefits makes you feel like the dentist is extracting your
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front teeth every two weeks.
d. You have a hard time keeping track of your own salary.

5. How are your balance sheets?

a. You are raking in the money and don't know how to spend it fast enough.

b. Small expenditures every two to four months for software are the norm.

c. Large outlays of cash and long-term financial commitments, such as 30-year mortgages, give
you hives.

d. The thought of doing math makes you want to hibernate.

6. Is your cash flow steady?

a. Everything in your office is consistent. You earn the same amount of money every month and
know exactly where it comes from.

b. Your earnings vary; however, they never go below a certain amount of money.

¢. Some months, the cash trickles in and the rent is overdue.

d. You have yet to be in the black.

7. How much space does your practice occupy?

a. You have a spacious office, but every corner is filled with computers, printers, fax machines,
copy machines, telephones, and shredders.

b. You work out of a 10-by-10 home office just a few feet away from the breakfast table and have
additional space in the basement.

¢. You have an extra office that provides climate-controlled storage for boxes of paperwork you
should have sorted and filed six months ago.

d. Not much. I don't need that much space, because I don't spend that much time working.

8. What type of office equipment do you have?

a. You have two networked workstation computers, a server, a laptop, scanner, printer, copier/fax,
headset phone system, and a captain's chair that allows you to swivel among them.

b. You have a P.C., printer, scanner, and fax stationed at a U-shaped desk for optimum efficiency,
and a three-line phone plugged into a digital answering machine.

¢. You have a standard rectangle desk, with the processor under the desk at your feet and the
monitor keyboard and mouse taking up the desktop. You put the keyboard on top of the monitor
when you want to jot down some notes or review files.

d. You have a nerfball hoop in the corner and can shoot the lights out.

9. How well do you keep up with the changes in technology?

a. You read every computer magazine on the market, monitor several technology discussion
groups including ABA-LAWTECH, and hire a consultant regularly to reassess your technology
needs.

b. You make small software changes when you can afford them but regularly update your virus
protection. If a colleague mentions a new product that sounds intriguing, you investigate it and
maybe buy it if you have the cash flow.

¢. You use Windows 3.11, having upgraded from DOS just a few years ago. You figure, it still
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works, why replace it.
d. Those fountain pens with replaceable cartridges sure are swell.

10. How large is your list of clients and potential clients?

a. You know everyone in town, send an e-mail newsletter to everyone you meet, and have an
active website that explains your services and provides substantive information for viewers. You
coach three sports teams, are active in the community, and regularly conduct seminars to attract
new clients.

b. You are very busy with the clients you have and are always trying to find new ways of meeting
additional clients.

c. You have one good corporate client; the rest are family and close friends.

d. You spend each morning scanning the obituaries.

11. How often do you go out to lunch?

a. You regularly go out to lunch with colleagues, friends, and clients. If you don't see people, you
are bored and lonely.

b. You occasionally go out to lunch, but you usually work out instead with a friend, colleague, or
client. It's the only time you can manage to get in that exercise.

c. You rarely venture out of the office and instead pack your lunch so you can continue working.

Besides, you don't want to see anyone who might ask you a lot of personal questions.

d. You rarely eat lunch, preferring to send out for another triple-shot espresso instead.

12. Are you able to train staff?

a. You are a patient teacher and work with someone until he or she understands what you want
them to do, even if it takes a while.

b. You are willing to teach new skills, but your time is limited, and you prefer people who are
quick studies and who are easily adaptable.

c. Anyone you hire has to know how to use the software you have-who has time to teach?.

d. First you have to learn what to do.

13. How do you usually communicate with clients?

a. You e-mail them regularly and automatically send status reports on a weekly basis. Client files
are always a mouse click away-in your PDA if you're meeting out of the office.

b. You try to provide regular updates, but things get in the way. You occasionally send a letter or
call with a brief update; if they call you, you dictate a memo to file.

¢. You update clients only on an "as needed" basis-what they don't know won't hurt them.

d. You use form letters.

14. Why did you go into a solo practice?

a. You wanted to control your work, your finances, and your environment. You also wanted more
time with your family.

b. You want to build your career and like to work hard-even if you have no outside life other than
the SOLOSEZ discussion group.
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¢. You're still working on your resume.
d. You don't want to join a firm that would hire someone like you.

Hope Viner Samborn is a freelance writer in Chicago.
Answers:

If you answered "a" for most, if not all, of the questions, you are a technology wizard with a
thriving legal practice. A paralegal could enhance your output but only if the workload is more
than you can handle.

If you answered "b" for most questions, a legal assistant could help even though your finances
appear to be sound. You have a stable cash flow, although it ebbs and flows. You probably have
adequate space to house a staff member but could use someone to help you get rid of the clutter in
both your office and your mind. You have no time to keep abreast of technological changes or
advances, and an employee could help a lot in this area. You are open to new networking
opportunities.

If you answered "c" for most questions, you need help. A paralegal could help manage the
mountains of paper, promote efficiency, and better utilize your resources. Unfortunately, you are
not ready to hire one. You don't have the stable cash flow to handle an employee, and your time is
as limited as your patience. Training someone would be a challenge that would likely be
insurmountable. Expecting someone to be able to walk in and grasp your organizational "system"
is unrealistic. You may be more suited for a hermit-type existence where contact with other human
beings is limited to clients, e-mail, instant messages, and the telephone. But if you get organized
and become stable, you may want to think about hiring a legal assistant to enhance your practice.

If you answered "d" to most, if not all, questions, think about making that call to your mom.
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Truly Solo
How to Run a Successful Practice Without Employees

By Joel P. Bennett
GPSolo magazine; Volume 19, Number 1 January/February 2002

October 2001 was the twenty-fifth anniversary of my solo practice. When I began in 1976, I had few clients
and little capital, so I could not afford employees. I marked a milestone when I contracted out some typing
and then hired my first secretary in 1979. Dedicated word processors and letter-quality printer packages
(Vydec, Wang, Lexitron, NBI, and CPT were the leading brands) cost $20,000, so I bought an IBM self-
correcting electric I for $1,100 when I hired the secretary.

From 1981 to 1984, I was in a partnership with a few other lawyers, and we had the usual support staff,
plus two NBI dedicated word processors that cost $5,000 each. In 1984, I went back to being a solo
because I missed being able to do things my way. I bought my first real PC, an IBM PC XT with letter-
quality printer, for about $5,000.

I thought typing was beneath me and had never taken touch typing as a student. I dictated into tapes and to
my own secretary from 1979 until a few years ago. However, without my secretary, I could not produce
any documents, so about 1993 I decided to buy my first notebook computer and learn to type. The Mavis
Beacon Teaches Typing software program and Windows 3.1 allowed me to become less dependent upon
secretaries and even proficient in producing my own documents.

After this, I found that my full-time secretary was no longer necessary, and part-time help was not sensible
because my needs were so unpredictable. After several unsatisfactory experiences, I decided to go "cold
turkey" in 1997 and do it all myself.

My office is in a small condominium development in the Georgetown section of Washington, D.C., a
townhouse with four rooms on two levels. My overheard has shrunk from 50 percent to 25 percent and my
net income has increased steadily since 1997. I do spend a small amount of time each day on non-billable
tasks like light photocopying, postage, filing, time and billing entries, and other items. Although my annual
client billable hours do not exceed 1,000, I still make a comfortable living due to lower overhead-and I do
not miss the stress of dealing with employee problems.

I do not use temps. When I am out of the office during the day, I post signs in my window directing
deliveries to another office. When I am out of town on vacation (usually one week three times a year), |
hire someone from another office to forward my first-class mail and faxes to me by overnight delivery. I
notify my clients about this policy before I go on vacation. I check my voice mail at least once a day while
out of town but I usually ignore my e-mail, again notifying clients and opposing counsel to that effect
before I leave. I have had no complaints or problems from these procedures.

I maintain a complete home office for working evenings or weekends, but I do not see clients there. I leave
work by 6 p.m. on weekdays and do not go into the office on weekends. My employment law and civil
litigation practice fortunately does not require house calls.

I bought my own office space in 1992 when I had a secretary because I was tired of paying rent after 16
years of doing so. If I had it to do over again, I would rent space in a shared office arrangement with a
secretary and conference room, and my overhead would be even lower.
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Practicing without employees requires not only good computer skills but also good hardware and software.
I have four computers and printers at the office and three computers and printers at home. I use
WordPerfect 8 Legal Edition on my older computers and WordPerfect Law Office 2000 on my newer ones.
I have fax machines at home and work. I use Timeslips 8 for my time and billing.

Any lawyer who can touch type and knows how to use a computer can practice successfully without
employees or temps, as long as he or she does not mind spending some time each day on clerical tasks that
are not billable to clients. Billable hours are lower, but so is overhead. For me, that results in less stress and
higher net income.

Joel P. Bennett is a sole practitioner concentrating on employment law in Washington, D.C. He is
former chair of the ABA Law Practice Management Section.
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The Fine Art of Hiring and Firing

By Karen Bush Schneider
GPSolo magazine; Volume 19, Number 1 January/February 2002

Raise your hands out there. How many of you went to law school with the goal of actually practicing law?
You graduated and opened your practice, confident you’d spend your days helping people through the
quagmire of real estate transactions, domestic relations trauma, or unjust criminal accusations. Soon,
however, you discovered that your law practice is much more than the practice of law. It is, fundamentally,
a business—a business that requires you to be a techno whiz, a numbers cruncher, a janitor, a psychologist,
and, last but not least, a human resources director.

Personnel issues arise whether your staff numbers five or 5,000. Consequently, employment-related
litigation can involve a small-business owner, like a solo practitioner or small law firm, as easily as it can
involve a large corporation. Because the best defense to such litigation is a good offense, you’ll want to
make sound hiring decisions and thoughtful firing decisions. If you hire the right people to work with you
in your practice, you may never have to face the anguish of a discharge decision.

Federal laws prohibit discrimination in hiring on the basis of a number of characteristics including, but not
limited to, race, sex, age, national origin, religion, color, and disability. State and local laws provide
additional prohibitions against employment discrimination on the basis of disability, height, weight, marital
status, and sexual preference. In making hiring decisions, your firm must avoid reference to, and
consideration of, these factors when filling vacant positions.

Sex. All applicants should be asked the same questions regarding their qualifications and availability. For
example, do not ask female applicants whether they will be available to work outside normal office hours.
Similarly, avoid inquiries regarding a female applicant’s child care arrangements or plans to have children.
An employer cannot refuse to hire an applicant because she is pregnant. Also avoid gender-specific
questions like "As a woman, how would you handle this situation?"

Race. Job postings, employment applications, and interviews should not reference race or color as a
qualification (or disqualification) for employment. Do not ask for information that might disclose an
applicant’s race, such as membership in specific organizations.

Religion. Inquiries about an applicant’s religious denomination, affiliation, or holidays observed are illegal.
Instead of probing the applicant’s religious practices, describe the required work schedule and ask whether
the applicant would be able to adhere to that schedule.

National origin. As a general rule, an employer may not discriminate against noncitizens for employment.
Interviewers should avoid questions about national origin, place of birth, lineage, ancestry, or nationality,
including the nationality of the applicant’s parents or spouse. After a job offer is made, the employer can
document an employee’s legal right to work in this country by requesting that he or she complete an 1-9
Form.

Age. Avoid all pre-employment inquiries that might indicate an applicant’s age. Employers cannot ask
about, or consider, an applicant’s age or date of birth, nor attempt to ascertain that information by asking
about graduation dates or by advertising for "recent grads only." Inquiries about stamina and/or health
status of applicants are also suspect. An interviewer can ask whether an applicant is 18 years of age or
older, to determine whether the applicant is legally employable.
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Marital status. In many states, discrimination based on marital status is also prohibited. Avoid asking
whether an applicant is a Mr., Ms., Mrs., or Miss. Do not ask whether an applicant is single, married, or
divorced. Inquiries about the existence of minor children are not advisable.

Disability. Employers cannot discriminate against applicants on the basis of disabilities that are unrelated
to the performance of the essential duties of the job. Avoid general questions such as "Have you ever
suffered from any of the following?" or "What medications do you take?" Applicants, however, can
voluntarily disclose information about a disability. An employer can inquire about an applicant’s
accommodation needs when an obvious disability would likely interfere with the performance of the job’s
essential functions. The EEOC, state civil rights agencies, and the courts have historically condemned
inquiries regarding worker’s compensation history and lawful drug use.

Height or weight. Some state laws protect job applicants from employment discrimination on the basis of
height or weight. Avoid questions or comments that focus on height or weight characteristics, such as "We
need an attractive receptionist at our firm," or "I’m not sure you could reach the top file drawer."

Other criteria expressly limited by law. Employers also are prohibited from discriminating against job
applicants based upon military status, arrest records, and refusals to take polygraph examinations.

Conducting Lawful Pre-employment Inquiries

What can an employer do to maximize its chances of making successful, nondiscriminatory hiring
decisions? Carefully review each applicant’s resume or job application, looking for "gaps" in work history.
Gaps may reveal jobs an applicant omitted because of serious discipline issues or involuntary separation.
Ask applicants to explain employment gaps. Also ask them whether they have omitted any employment
from their resume and, if so, why.

During the interview, ask probing questions that will reveal qualities the firm is looking for in an associate
or legal assistant. Some examples of allowable inquiries are:

* What did you like most/least about your last job?
* Why did you leave your last job?

* Had you been a shareholder or supervisor for your former law firm, what changes would you
have made in personnel policies or practices?

» What will your current (or former) employer tell us about you? Will you sign a release so we can
get a copy of your personnel record?

» What are your long-range and short-range goals? How are you achieving them?
» What do you see yourself doing five years from now? Ten years from now?

* Why should we hire you?

* What qualifications will help you in this position?

* How can you make a contribution to our firm?

* Describe two or three accomplishments that have given you the most satisfaction.
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* Describe your most rewarding law school experience.
* Why do you want this job?
» What is important to you in a job?

* Have you ever been disciplined or counseled in any job? Why? Did you think the discipline was
fair?

Avoiding Binding Employment Contracts

Most employees have at-will status, which means their employment can be terminated at any time, with or
without cause, as long as the termination is not for an unlawful reason. In some states, the employment at-
will doctrine has been modified to require a contractual relationship between employee/employer that can
be terminated only for just cause or a similar standard. In other states, a covenant of good faith and fair
dealing applies to the employment relationship.

Most employers prefer to have maximum flexibility with employees and retain the right to terminate the
employment relationship at any time, without having to prove cause. For high-level positions, the offer of a
contractual agreement may be an important recruiting tool. For low-level positions, employers usually
prefer an at-will relationship.

If your firm desires to maintain at-will employment, and assuming that your state law permits such a
relationship, be sure to review all job postings and advertisements to eliminate representations that refer to
the "permanent" nature of the vacant position. Likewise, employment applications should not refer to
"cause for dismissal." They should clearly state that completing the application does not constitute an offer
of employment and that, if employment is offered, it can be terminated at any time, with or without cause.

All personnel policies and employee handbooks maintained by the law firm should expressly acknowledge
that employment is at will and can be terminated by the employee or the firm at any time, with or without
cause. Pre-hire interviews should clarify that, if an offer of employment is made, employment will be at
will. Letters of engagement should likewise contain such a statement.

Law firms wishing to maintain at-will employment status should avoid establishing probationary periods,
training periods of a guaranteed length, or orientation periods that imply that "something more" exists after
the completion of that period. These have given rise to contractual relationships in a number of cases.

Discipline and Discharge

Employers always should have sound reasons for taking adverse employment actions. At a minimum, your
firm may have to defend an unemployment claim after it discharges an employee. At worst, it may face a
wrongful discharge suit. Being an at-will employer will not excuse it from claims of discrimination,
whistleblowing, or other statutory violations.

Although not mandatory in an at-will employment relationship, progressive discipline is a helpful tool to
demonstrate that you acted reasonably (and legally) in deciding to discipline or discharge. Progressive
discipline utilizes an escalating scale of penalties designed to shape employee behavior and avoid the
necessity of discharge. Steps include counseling, verbal warnings, written warnings, suspensions with or
without pay, and discharge. Whether to apply progressive discipline, and to what degree, must be
considered on a case-by-case basis, taking into account the severity of an employee’s misconduct and his or
her employment history.
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When considering whether to discharge an employee, an employer should consider the following questions.
A "no" answer to even one indicates a need to reevaluate whether the discharge is premature.

» Have you investigated, recorded accurately, and documented all the facts?

* Do you have the necessary paper trail, including examples of poor work performance,
evaluations, warnings, and disciplinary measures?

* Have you reviewed your policies and practices to determine that (a) clear standards of behavior
and work rules exist, and (b) the employee has been treated fairly relative to the procedural aspects
of the discharge?

* Has the employee been given a fair and full opportunity to understand the job requirements and
performance standards?

* Has the employee been advised of short-comings in performance and behavior?
* Has the employee received a warning of possible dismissal?

» Was the employee given sufficient time and opportunity to correct performance or behavior
problems?

* Is the decision to discharge based on facts, not inference, suspicion, or emotion? Do you have
evidence of the employee’s guilt (e.g., signed witness statements, documentary or physical
evidence, personnel records, etc.)?

* Has the employee been given an opportunity to explain his or her point of view, and have you
considered it along with any special or personal difficulties or other mitigating circumstances?

* Have you considered whether a lesser form of discipline, instead of discharge, is appropriate?

» Will this employee’s discharge be consistent with your past practices? Has your firm discharged
other employees in the past for the same offense?

* Will you be able to justify this employee’s treatment if discrimination or unjust dismissal is
claimed?

* Have you discussed the discharge with those who have a "need to know," as well as those who
are involved with the employee, such as your labor counsel, the employee’s supervisor, other
shareholders, etc.?

Notwithstanding all of the legal niceties involved in wrongful discharge or employment discrimination
cases, if a claim is ever tried, a jury will ask itself one question: Was the employee treated fairly? Ask
yourself that question before discharging an employee: Was the decision to discharge fair? Will it be
perceived as fair?

Alternatives to discharge. Discharge is painful, not only for the employee but also for the employer. To
avoid the discomfort of a discharge, your firm may wish to consider other methods to separate an
employee. Consider asking for a resignation or retirement in lieu of imposing an involuntary dismissal.
Resignation allows an employee to maintain dignity and positions him or her to more easily obtain another
job.
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Your firm also may characterize a separation as a "layoff," particularly if the employee will not be
replaced. If your firm does intend to replace the employee, however, and the separation is challenged,
characterizing a separation as a layoff could be viewed as nothing more than a pretext to escape wrongful
discharge litigation. If you choose the layoff option, be prepared to pay unemployment benefits.

Adopting an alternative to outright discharge typically involves a separation agreement and payment of a
severance benefit. Common terms in such agreements include payment of consideration for the employee’s
release of the firm, a nondisparagement clause, and nondisclosure and nonadmission agreements.

Handling difficult personnel matters with deliberation and sensitivity will go a long way to avoiding legal
challenges. If you have any doubts at any point in the process, you would be wise to employ the advice you
so frequently give to clients: Seek legal advice from counsel!

Karen Bush Schneider is president and shareholder of White, Schneider, Baird, Young & Chiodini,
P.C., in Okemos, Michigan. She specializes in all areas of employment law and is an adjunct professor
at Thomas M. Cooley Law School.
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ETHICS CONCERNS IN SHARED OFFICE SPACE

By William 1. Weston
GPSolo magazine; Volume 20, Number 4 June 2003

Solo practitioners are generally born and not made-they want to be independent and to make their own
choices. But being alone in an office suite presents challenges that include the need for backup and support.
Sharing office space may seem to present the perfect solution.

In the classic shared office arrangement, each lawyer has an office (the size may determine the rent share);
but the conference room/library, waiting room, storage and file space, office equipment such as fax or
photocopier, phone system, and support staff may be shared by all. This approach has much to offer. The
costs of support (a receptionist and, sometimes, secretary) and the physical plant are borne by several
lawyers rather than being the sole obligation of one lawyer. Moreover, other professionals in the suite share
ideas and information and even case referrals.

An ideal shared arrangement includes lawyers with a variety of practice areas in order to avoid competition
and encourage referrals. Limited backup for lawyers in case of emergency or schedule conflict may also be
more available. However, an equal measure of risk may be associated with this arrangement. Without
careful and thoughtful planning in advance of the move, this ideal arrangement can easily become a pitfall-
very risky and ethically daunting.

Ethics Considerations

The first and most important step in developing the working relationship among the parties is a written
office plan. This agreement must carefully anticipate serious ethical problems. Operational systems and
specific written policies must protect each law practice-almost as if the lawyer were in a true solo situation.
In particular the "two C's"-Confidentiality and Conflicts of Interest (Model Rules 1.6, 1.7, 1.8, 1.9)-must be
addressed to protect client information at every level and to avoid a wide variety of potential conflict
situations. In addition, this plan must take into consideration Model Rule 7.5, Comment (2) regarding the
organization of a law practice as well as the risks of sharing fees and referring cases under Model Rule 1.5.

In analyzing the potential ethical issues, the best place to start is the point at which the client physically
approaches the door of the suite. Model Rule 7.5, Comment (2) cautions against lawyers in shared office
space giving the impression that the suite is in fact some form of law firm. Each lawyer's name should be
identified separately at the entrance to the suite, and each office should be separately identified as well.
Letterhead should reflect only the lawyers associated with that particular practice.

If one of the firms in the suite has multiple lawyers (not an uncommon occurrence), the offices should be
arranged to keep the members of that firm together and avoid the appearance of the solos being part of that
firm. An informal grouping can create the aura of a partnership, which may extend responsibility and
liability for professional acts of other lawyers. Part of the planning process should include ways in which
lawyers can provide backup and assistance without creating the impression that they are part of a law firm
in the suite.

Another up-front place for risk is a shared receptionist. This is a common position in a shared suite but
carries professional and ethical dangers. The receptionist has a particularly difficult job, handling calls and
clients for a number of independent and separate professionals without revealing confidential information
or creating the impression that the office is a firm, not a group of solo practitioners in shared space. The
receptionist has information about all of the clients who come to the office and, with training, can serve an
important role in avoiding conflicts. However, the job description must be carefully defined and the
individual carefully trained to recognize both confidentiality and conflicts issues.

People sitting in the waiting room should not be privy to information about the clients-phone messages,
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comments on the phone, comments to clients in the waiting room. Such matters must be handled in a way
that protects confidentiality and reflects the utmost professionalism. The same risks exist in a traditional
law firm setting but are somewhat ameliorated by the partnership relationship, in which information is
presumed to be shared.

The same level of forethought must go into designing the common area of the office as well, because the
same confidentiality issue exists here. Fax machines should be sequestered, and incoming and outgoing
documents must remain accessible only by the appropriate lawyer. Similarly, a system to protect files and
records and ensure their confidentiality should be implemented.

The final area of concern is the referral of cases among the lawyers in the suite, covered generally by
Model Rule 1.5. Referral of cases has been the subject of some concern among regulators, and the Model
Rules sought to clarify the issue by demanding shared responsibility and/or work before fee-splitting is
allowed. The referral itself is generally not the problem; the referral fee creates the problem. Client consent
is also necessary, and some states even require judicial approval. Referring cases to lawyers in a shared
office suite can be both a lure to new tenants and a good source of business growth. However, there are
risks.

The client must be confident that the matter has been referred to a competent attorney and that the new
attorney will maintain confidentiality. If fees are shared, the client must believe that there has been a
sharing of responsibility and performance. These issues are harder to clarify in the confined space of a
shared suite. Finally, for the referring attorney, the referral must be based on the assumption that the new
attorney has the skills and knowledge to handle the matter. Clients have been known to sue the referring
attorney when the referral goes south and use the sharing of fees to prove the continuing relationship.

In many respects sharing office space is a good solution for the solo practitioner; but the ethical risks and
need for rigorous planning and procedures in advance of the move mean the solo practitioner must enter
this arrangement warily. The rewards can be great and can enhance the success of the practice, but the
ethical and practice risks must be fully anticipated and resolved in order to reap the benefits of practice
enhancement

William I. Weston is associate dean of Concord University School of Law in Plantation, Florida. He can
be reached at flaethic@attbi.com.
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Insurance Options for the Solo

By Mitchell A. Orpett and Katja Kunzke
GPSolo magazine; Volume 20, Number 3 April/May 2003

Mitchell A. Orpett is managing director of Tribler Orpett & Crone, P.C., in Chicago, Illinois. He is
past chair of the Tort Trial and Insurance Practice Section of the ABA, will chair the Section Officers
Conference in August 2003, and serves as a member of the Standing Committee on Lawyers’
Professional Liability.

Katja Kunzke is vice president-claims for Wisconsin Lawyers Mutual Insurance Company in
Madison. She is a member of the ABA Standing Committee on Lawyers’ Professional Liability and a
past president of the Civil Trial Counsel of Wisconsin.

One of the laments we hear often from our friends and colleagues in the practice of law is that they
find it easier to apply their legal skills for others than they do for themselves. This is perhaps never so
evident as when it comes to purchasing insurance. All of those faculties that enable us to maneuver
successfully through tax codes, write artistic and legally pure contracts, and master the rules of evidence
without disturbing a hair on our heads suddenly abandon us when it comes to deciding what we should do
to protect ourselves with the right kind of insurance. Astonishingly, many of us are under-protected, or not
protected at all. In addition to leaving us vulnerable to matters beyond our control (a concept difficult for
some of us to grasp), lack of proper insurance places our careers and our financial security in unnecessary
jeopardy.

This article offers a broad overview of the types of insurance that any lawyer, especially the solo and
small firm practitioner, should consider purchasing for his or her own protection and planning. Much has
been written about each of the types of insurance identified, and this article should be taken only as an
introductory step. More detailed resources are available for those who would like to learn more and be
better-educated insurance consumers. As we regularly tell our own clients, good professional counsel can
be very helpful, and a good insurance provider will be able to review these and other available coverages
and explain why certain insurance is or is not appropriate.

Lawyers’ Professional Liability (LPL)
Insurance

Although Oregon is the only state that currently requires its lawyers to purchase malpractice insurance,
it is folly to practice without it. Malpractice claims are made regardless of whether the lawyer is truly
negligent. All that needs to happen is that a client, or even a non-client, perceives that a lawyer has made a
mistake and caused harm. Because we are often involved in what are, for our clients, emotionally charged
matters, a lawyer is often a lightning rod for client discontent. It is also a mistake to believe that lawyers
don’t make mistakes. The standard of care generally requires lawyers to avoid mistakes at all times.
Between the twin specters of mistakes and discontent, practicing without professional liability insurance is
akin to walking a tightrope without a safety net.

How much insurance should a lawyer buy? There are two ways of looking at this. If the goal is to
protect the lawyer, sufficient insurance should be purchased to protect his or her assets, both business and
professional. If the goal is to protect the client, sufficient insurance should be purchased to protect the value
of the client’s matters. For example, a lawyer
or law firm handling real estate and estate/probate matters with total values rarely exceeding $100,000 can
probably rely more comfortably on a policy with a per-claim limit of $100,000. If that same lawyer or firm
serves multimillion-dollar businesses, policies with higher limits should be seriously considered.
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One important caveat here is that many malpractice policies include the cost of defense within the per-
claim limit. In these policies, every dollar spent on defending a claim will reduce the available coverage
provided. The cost of defense can equal or even exceed the amount of the claim, so higher limits should be
considered if purchasing a “defense within limits” policy.

Another factor to consider is the amount of the aggregate limit. This is the total amount of coverage
afforded for a policy year regardless of how many claims are paid. If a lawyer has a policy with a $100,000
per-claim limit and a $300,000 aggregate, that policy would provide coverage for three full-value claims.
On the other hand, a lawyer might buy a policy with a per-claim limit of $1 million and a $1 million
aggregate. One “full-value” claim in the first month of the policy year would “use up” all of the coverage
for the remainder of the policy year, in effect leaving the lawyer without professional liability protection.
Generally, the aggregate amount of coverage should be a multiple of the per-claim coverage amount.

What kind of professional liability coverage should a lawyer buy? Policies do vary, and it is important
that a lawyer purchasing insurance carefully read the policy to make sure it fits his or her practice. Some,
but certainly not all, coverage issues to consider include:

1 Who is covered? Current lawyers only or also lawyers formerly affiliated with the firm? Are staff
members such as paralegals included in the definition of “named insured”?

1 What is covered? Services as a trustee? Services as a real estate title agent? Services rendered in a
specific area of practice, such as intellectual property? Equally important is what is not covered. Pay
careful attention to the exclusions identified in the policy, as there will be no coverage for these claims. For
example, does the policy exclude coverage for securities work or claims arising out of fee collections? Like
a good suit of clothes, the policy purchased must be tailored for each lawyer’s or firm’s particular practice.

1 When does coverage exist? Claims-made policies provide coverage for the time at which the claim or
demand for money or services is received and reported to the insurance company (provided that the lawyer
did not know about the claim prior to the policy period). Some policies exclude coverage for claims
asserted during the policy term but that involve professional services rendered before the inception date of
the policy or some other specified date. This is known as the “retroactive date” and should be identified in a
claims-made policy. In contrast, “occurrence” policies, now rarely used to insure professional liability,
provide coverage based on the date of the professional services that form the basis for the claim.

1 How do the conditions specified in the policy affect coverage? Every professional liability policy
imposes certain duties on the insured, involving such issues as when claims or circumstances likely to give
rise to a claim must be reported, how the insured must cooperate with the insurance company, who will
have the power to retain defense counsel, and whether the insured has the right to approve any settlement
with the claimant. Subtle differences in these conditions may make a particular professional liability policy
more or less valuable or appropriate for a particular lawyer.

In addition to finding an insurance product that meets the lawyer’s or firm’s specific practice and
precise coverage needs, lawyers should evaluate the insurance company’s price, financial strength and
stability, and the services that company offers to its policyholders.

1 Price is often an influential factor in buying malpractice insurance. Price, like coverage, can vary
significantly. However, before purchasing a policy based solely on price comparisons, make sure the
comparisons are valid. A policy that costs 30 percent less may offer considerably less coverage. For
example, the cheaper policy may contain a retroactive date that provides coverage only for professional
services rendered after the commencement of the policy. The more expensive policy, in contrast, may
provide “full prior acts” coverage, typically providing coverage for professional services rendered at any
prior date. Other factors that can
influence price include the limits of liability (amount of coverage provided by the policy), the amount of
the deductible that must be paid by the lawyer in the event of a claim, the type of practice being covered,
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and the claims history of the lawyer(s) seeking coverage. Certain kinds of coverage can be added, usually
by endorsement, which will also influence price. These include services provided as a real estate title agent,
defense expenses incurred in a grievance proceeding, and coverage for claims made against a retired
lawyer. Certain coverages may also be excluded by endorsement, again influencing price. One such
example is when a new lawyer is added to the firm in the middle of a policy period. If that lawyer seeks
coverage for professional services rendered prior to joining the firm (“full prior acts” coverage), an
additional premium will likely be charged. On the other hand, if that lawyer seeks coverage only for work
done on behalf of that firm, a “retroactive date” can be assigned by endorsement, and the lawyer can
probably be added without additional premium.

1 Financial strength is an important consideration in selecting a professional liability carrier. The
policy is no good without a strong company behind it. A fairly simple way of checking for financial
strength is to check the company’s “rating.” These ratings are published by experienced rating agencies,
such as A.M. Best or Standard & Poor’s. These agencies look specifically at financial strength, considering
factors such as breadth of business, quality of investments, extent of surplus, and reserving practices. They

synthesize those factors and publish a rating for each company.

1 Services offered to policyholders by a professional liability carrier might be important or valuable as
well. Some companies offer law firm audits, continuing legal education, practice management assistance,
and lawyers’ assistance programs. Some also offer web-enabled underwriting and claims reporting. Such
services may offer significant advantages and should be considered in selecting a carrier.

The factors listed above for selecting an insurance company and the type of coverage are far from
exhaustive. An excellent resource offering a great deal of additional and valuable information is “Selecting
Legal Malpractice Insurance,” a publication of the ABA Standing Committee on Lawyers’ Professional
Liability, which
is available in both booklet form and
on the ABA website (www.abanet.org/
legalservices/pl/home.html).

Employment Practices Liability Insurance (EPLI)

Lawyers are used to being lawyers. Some of us never quite appreciate the other roles we play. One of
the more important of these from the perspective of assessing potential liabilities is that of employer. When
we employ associates, paralegals, clerks, secretaries, or messengers, we face on a daily basis a vast and
dangerous array of potential liability as an employer. Given the myriad federal, state, and local laws and
regulations governing employment, it is increasingly dangerous to practice law without an EPLI policy.
The day-to-day administration of a law firm, even by a sole practitioner, is fraught with activities that
increasingly give rise to claims. These include hiring and firing, disciplining employees, drug testing, and
“normal” interaction with employees that is later alleged to constitute discrimination or harassment. A
lawyer who terminates an elderly assistant owing to performance inadequacies and hires someone younger
to fill that role may be sued for age discrimination. A lawyer who works closely with an assistant and buys
drinks and dinner for that employee for a job well done may be the target of a sexual discrimination or
harassment claim. An off-color joke told in an informal office setting may become the centerpiece of
allegations that the law firm constitutes a “hostile work environment.”

Although it is especially tempting for a solo or small firm practitioner to avoid the expense of
purchasing EPLI protection, the high cost of defending EPLI cases and the size of many verdicts against
employers make this a dangerous decision indeed. As with lawyers’ professional liability policies, there are
many types of coverages available under EPLI policies, and careful consideration should be given to the
precise protection offered and the exclusions contained within each policy.

Other Business Coverages
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Whether you work out of an office or your home, you will want to make certain that your place of
work is protected by insurance. Most homeowners’ policies have a “business pursuits” exclusion that
would likely leave you unprotected if a business activity causes a loss within your home. Attorneys should
purchase the following business coverages, regardless of the location of their office:

1 Commercial General Liability. This coverage insures against most risks encountered by any
business, including third-party bodily and personal injury and property damage claims. This policy
typically will provide protection against losses for such occurrences as fire and claims for personal injury
and property damage brought by visitors to the firm. The policy should provide coverage for claims for
libel, slander, and false advertising. It typically will not provide coverage for the other types of claims
discussed in this article.

1 Business Income. This coverage insures against loss of business income as a result of property
damage or natural disaster. Business income insurance should include loss of income caused by
interruption in the services provided by utilities such as online service providers. This coverage will also,
under specified circumstances, respond when a covered event renders the lawyer unable to practice in the
insured premises. This was a significant issue for several downtown Chicago law firms a few years ago
when the water from the Chicago River flooded a number of office buildings, rendering them unusable by
their tenants.

1 Electronic Data Processing (EDP). This coverage protects against loss caused by computer virus or
off-premises power failure. A power failure is much more likely to occur than a fire. The more valuable the
information stored in your computer, the more important this coverage becomes to your practice.

1 Crime Coverage. This coverage protects a law firm against its exposure when an employee steals
money, securities, or property from a client. The coverage should include claims caused by the dishonesty
of both non-lawyer employees and lawyers, whether partners or employees of the firm. If the firm’s
retirement account is an ERISA plan, this coverage may be required even if the plan is administered outside
the law firm.

1 Fiduciary Liability. This coverage protects the firm against claims arising out of a lawyer’s role as a
trustee or other fiduciary.

1 Commercial Auto. This coverage protects the firm against claims arising out of the use of a firm-
owned, non-owned, or hired vehicle used in the course of firm business. This coverage “sits on top” of
other applicable automobile insurance, which may protect only the driver or owner, not the firm.

1 Workers’ Compensation. This coverage protects against claims for injuries arising out of and in the
course of employment. If a firm has an employee—even one part-time employee—the law requires this
coverage.

Usually, business coverages such as these can be purchased in a package, combining all of the
insurance typically needed for the small or midsize law firm. As with lawyers’ professional liability
policies, legal fees and other defense expenses may reduce the limits provided by these policies. Because
these policies are designed to fit with each other (one policy’s exclusions being covered by another, for
example), it is often both desirable and cheaper to place all of these coverages with one insurer.

Depending on the amount of coverage afforded by the insurance policies, lawyers should also consider
purchasing “umbrella” coverage, which provides higher limits but which is not triggered and does not pay
unless and until the underlying coverage (such as a business auto policy or a commercial general liability
policy) has been exhausted or fully paid. An umbrella policy is usually relatively inexpensive and will
provide the insured with a significantly higher level of protection over and above the underlying coverages.

Personal Insurance
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Other protection that can be afforded by insurance is more personal in nature. Personal insurance
products can help protect a firm from the loss of its primary income source—the people doing the work.
This is particularly important if the income source is only one or two lawyers. Personal insurance products
to be considered include:

| Health Insurance. As anyone who has followed the national debate of the last decade or so can
attest, health insurance is increasingly complex and controversial. Moreover, its costs have been rising and
show no signs of abating. This protection, although seen by many as essential in this age of astronomical
health costs, is also expensive and very detail-specific. The nature of coverage, whether in the form of a
preferred provider organization (PPO), a health maintenance organization (HMO), or otherwise, may also
differ a great deal depending on the access to health care and one’s degree of choice. The benefits provided
by these various plans and coverages are complex and vary significantly. Those who are sole practitioners
should explore the potential benefits of group insurance through various professional or other
organizations.

1 Disability. This insurance is available for both short-term (30 days or less) and long-term disabilities.
Long-term disability is more significant for protecting the income of a law firm or individual lawyer, as
firms should have liquid assets to cover routine operating expenses for at least one month. The limits
offered and the period of time that one must be disabled before the coverage begins under a long-term
disability policy are both important characteristics and should be carefully reviewed and understood.

1 Long-Term Care. This coverage provides benefits for the costs of nursing home care. Coverage
should also include the costs of any necessary home health care as well.

1 Life Insurance. In addition to protecting the insured’s family and assisting in financial planning for
such events as retirement, life insurance can also be used within the law firm. Many firms use life insurance
to provide retirement benefits for partners or as an additional perk for employees. Others purchase “key
man” insurance, which pays a benefit to the firm in the event of the death of a key individual. This may be
very helpful to a new firm that is highly dependent on one or more individuals for its business and
existence. This insurance is typically not very expensive and can afford the firm a means of continuing
even if a key individual dies.

In addition to protecting the insured against accidents and other assorted liabilities, insurance can play
an important role in a lawyer’s financial planning. Someone interested in this aspect of insurance will also
want to seek advice from a professional whose particular expertise and experience lie in assisting others
with their financial plans. It is not uncommon for such a person to be someone other than the insurance
provider who sells the types of business coverages discussed above. A coordinated and well-thought-out
insurance plan is crucial in order to be fully protected without overspending and to meet your established
goals.

Going Bare and Other Insurance Issues

Some people, either out of avoidance or choice, never purchase insurance and “go bare.” We cannot
recommend this approach to life, either personally or professionally. There are certainly those who have
managed quite well without insurance, just as there are those who have the great luck of never being hurt or
seriously ill or being involved in an accident. The great difficulty, of course, is that we never know what
lies ahead, and it is for this reason that insurance is so important—it protects us from the risks of the
unknown. While “purchasing insurance” may not be a good bet in blackjack, life is not a game of “21.”
There are many benefits to a sound insurance portfolio that should considerably outweigh the expense.

Insurance coverage should be reviewed on a regular basis. Your assets will grow. New and previously
unknown liabilities that threaten those assets will emerge. Insurance policies will be modified and changed.
No one can be certain that what was purchased ten years ago—either for protection or financial planning—

43



is adequate today. Thoroughly review your insurance every few years to make certain that it is working for
you in the way that you want and at an efficient cost.

As this issue of GPSolo makes clear, risk is all around us. Insurance policies are still the best method
for reducing the impact of risk on a lawyer’s professional and personal life. Although no one likes to read
insurance policies, it is well worth some time and effort to obtain a basic familiarity with the different types
of coverage available. The career you save may be your own.
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How to Get Paid

By Reid F. Trautz and Paul McLaughlin
GPSolo magazine; Volume 19, Number 3 April/May 2002

How many times have you said to yourself, "I could retire on the money I have written off!" Or, "#%*@!!!-
stiffed again!"

It is no fun to have to chase after your hard-earned fees. This is not why you went to law school! Yet many
hard-working, honest lawyers find that their expectations about getting paid are not shared by their clients.
The result is stress, frustration, and deep dissatisfaction with the practice of law. How does this happen?
And how can you stop it from happening to you?

Law is one of the last business sectors to aggressively address credit issues. Almost alone in the
marketplace, we allow our clients to pay for our services after they have received them, without properly
securing ourselves. Retailers who allow customers to pay later either severely limit credit or thoroughly
check creditworthiness. Even doctors demand a credit card or proof of insurance before they allow the
patient into the examination room.

Unfortunately, we often are as much to blame for getting stiffed as the clients. In many cases, we allow it to
happen. But we can take steps to ensure that it happens less often.

Client Service

How can you stop worrying about collections? Build more consumer-focused client service into your
practice, and build trust and respect into every phase of the lawyer-client relationship. Trust and respect are
the hallmarks of positive and financially rewarding service relationships.

Traditionally, we thought that creating a relationship of trust and respect meant simply being a "good"
lawyer. We believed we could enhance our credibility by setting up an office near the courthouse-
preferably one with lawyerly cues like marble, wood, and symbols of justice (not to mention Latin phrases
and legal tomes to create impressive accents and heighten the legal mystique). We also believed that if we
provided high-quality legal services, as we defined quality, we would build respect. We thought that
winning, getting the deal closed, or getting the document drafted was enough to cement the relationship.
Now, however, we are in a new era of legal consumerism, and we need to embrace new ways of building
trust and respect. Lawyers are part of the service sector in the new economy. It is no longer enough to be a
skilled lawyer and have an impressive office. A high level of legal skills-what we deliver-is now the client's
starting point; how we deliver our services is the primary basis for clients to decide how they value our
relationship.

Today, lawyers need to build relationships on the clients' terms without sacrificing our professionalism.
This means addressing problems on our end like tardiness in the production of work, unclear drafting,
insensitivity to the nonlegal dimension of legal issues, and failure to keep clients fully informed. If you do
not address the service issues in your practice, you can forget about solving your accounts receivable
problems.

Nonpaying Clients

There are three categories of nonpaying clients: those who don't pay, can't pay, or won't pay. Each has
distinct characteristics and requires different responses.

Clients who don't pay send you a message for which you have no explanation. There could be any number
of reasons why they do not pay, and it is important to determine the real reason. Only some clients who
don't pay are can't pay or won't pay clients.

Clients who can't pay are those who truly do not have the money or other resources to do so. They force
you to make a decision: Do you continue working on the matter or not?

Clients who won't pay are clients who can pay, and once may have had the intention to do so, but now
choose not to. They are the most difficult category of nonpaying clients.

Clients Who Don't Pay
Nonpaying clients are telling you something, but the bare fact that the bill hasn't been paid is not an
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explanation. Maybe they did not receive the bill, or they forgot to look at it. Maybe they are procrastinating
or simply have not prioritized it. Maybe the bill arrived at the wrong time in their cash flow or bill-paying
cycle, and the client is waiting for its own receivables to come in.

It is up to you to take the initiative to determine the reason for nonpayment. When you clarify the reason,
you can create a solution that will improve your relationship with this client.

The message you want to send is that you manage your financial affairs with the same diligence as your
legal work. Your reputation, your most valuable asset, is on the line; if you are unassertive about getting
paid, you eventually might be typed as being lackadaisical about the quality of your legal services.

Who should make the initial contact with the client to discuss the bill? Some experts suggest that the staff
person with the best people skills should call to inquire about payment. Others believe the lawyer working
on the matter must handle it. Whoever calls, the purpose of the first call should be clear: not to dun the
client but to discover the real reason why the client has not paid and to encourage payment. The person
making the call should maintain a healthy dose of skepticism but should not project anger or cynicism.
Scheduling an in-person meeting to discuss the reasons for nonpayment is even better than a phone call, but
you may feel awkward about how to proceed. Start by reminding your client that your bill is outstanding-be
sure to have a copy available. Politely ask when you can expect payment. Then sit back and listen to the
client's words as well as the client's voice and body language. Do not get angry or defensive. Remain calm.
Politely but firmly probe, and listen carefully to the answers. What is the client really saying? What is the
real issue? As you listen, try to determine whether the client intends to pay your bill and, if not, whether
this is a can't pay or a won't pay situation.

Be prepared for some typical excuses. When clients say they did not receive the bill in time to make the
payment date, ask whether sending the bills at a different time of the month would be better and offer to
send them then. Make a note of the new arrangement, and stick to it.

When clients say they have not had a chance to review the bill, tell them you would appreciate if they
would give the matter priority. This request is more convincing if you have given their work priority.
Reassure them that you are willing to discuss the bill. If the client says that won't be necessary, make a note
to contact the client again if payment is not received within a week.

You and your client may need to come to a new agreement about how the outstanding bills will be settled.
Options include the following:

-A monthly payment schedule in the amount the client can afford to pay. (One lawyer regularly received
$10 a week from a client for five years then forgave the balance.)

-A new retainer paid on the client's credit card.

-A monthly payment against a credit or debit card.

You also may be able to provide an opinion letter assessing the likely outcome of the matter, which your
client can use to borrow money from a relative or friend. (Just be careful not to create a reliance on which
you could be sued if the matter doesn't work out as you predict.)

No matter the reason for nonpayment, be sure to keep track of clients who say they will pay. If this turns
into a can't pay or a won't pay situation, you will want to know as soon as possible.

If you find yourself with a practice full of clients who don't pay their bills, reevaluate how you administer
the billing process and how you accept payments. For example, you might want to start accepting credit or
debit card payments-the small service charge is not significant when weighed against the huge cost of
nonpayment.

Clients Who Can't Pay

Some clients simply do not have the means to pay your bills. Clients who truly cannot pay are not just
insoluble collection problems, they also are evidence of poor credit-granting policies. If you have a
significant number of clients who cannot pay for services already rendered, your credit policy and intake
procedures need to be revised. By carefully screening new work, you can dramatically decrease the number
of clients who fit into this category.

How can you avoid taking on too many clients who can't pay? Determine your clients' creditworthiness at
the beginning of the representation, and check on it as the matter proceeds. If you neglect this, you will
become the client's banker and loan officer. With existing clients, a past history of timely payment might be
enough, but it is surprising how often lawyers take on new work from clients with poor payment histories.
Ask for financial information from new clients on a pre-interview client intake form or during the initial
interview. You already may have collected some of this information for the legal matter itself, such as
current employer and income, bank accounts and balances, credit card and loan balances, outstanding taxes,
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and property and other resources. Next, run an official credit check-again, the minimal cost is well worth it.
The bottom line is that you must take steps to get adequate, reliable information so that you can make an
informed credit decision. If the credit history looks bad, you probably will want to decline representation.
By being actively in charge of the selection process, you do not allow your clients to turn their matters into
pro bono cases or speculative work without your consent. You will feel more in control of your practice-
and more fulfilled-if you make the decisions about where you direct pro bono work or whether speculative
work is worth the risk.

What do you do when you find yourself with a can't pay client in the middle of a legal matter and you do
not want to finish the case on a pro bono or spec basis? If all else fails and you are ethically in a position to
do so, you can terminate the representation. Do it gently and politely, but do it in a timely manner so the
client can consider other options. Try not to burn bridges: Former clients can be good referral sources-but
they also can discourage potential clients through negative comments.

Clients Who Won't Pay

The biggest collection headaches are clients who will not pay-they can pay but now decide not to.
Unfortunately, these also are the clients most likely to respond to a fee collection suit with a counterclaim
for malpractice.

A small number of clients never intended to pay you. Most won't pay clients, however, view nonpayment
as a way to make a statement about your bill and about your services, your skills, and the relationship they
have with you. It is important to remember that the issue usually is value, not price-not what you charged
but what you gave in return.

Trust and respect may seem irrelevant concepts in bill collection, but they are fundamental. The more your
clients trust and respect you and the work you do for them, the more likely they are to value their
relationship with you as their lawyer. They see paying your bills on time as a way to preserve the
relationship. But when you do not meet your clients' service expectations, you cannot build the trusting,
respectful relationships clients desire.

How do you deal with the client who has decided not to pay you? You must discover the reason for the
decision and determine what, if anything, you can do to save the relationship. This can be a tricky task, but
it may mean the difference between getting paid and losing a client.

The first step is to call the client and request a meeting. If the client will not come to you, go to the client.
When you meet, remember that you are not trying just to get paid for an existing bill; you are trying to
repair a relationship so you can turn a dissatisfied client into a happy one who will be a source of revenue
and referrals for many years to come. This is your chance to save the relationship or, at the very least, to
prevent it from damaging your business.

At the meeting, tell the client that you realize there is a problem with the relationship and the client's
opinion of your service. Let her know by asking how you might improve the relationship and stating that
you value the relationship and want to salvage it. Then sit back and let the client talk. Be prepared for harsh
words, but do not be defensive. Show the client you are listening by maintaining eye contact and using
affirmative gestures. Do not take notes-show that you are listening.

If the client does not want to talk, ask nondefensive questions to draw out her thoughts. Debrief the case
and the relationship. What went wrong? What aspects of your legal representation would the client like
improved? Is it you, or does the client have other concerns for which you are not responsible?

Once you understand what went wrong, you can make new assessments of your own: Can I improve my
services to meet the client's expectations? Can I build trust and respect? Can this relationship be saved?
Should I continue the representation? If I continue the representation, can I obtain payment and assurances
of future payment?

Only after you have established that improvements can and will be made should you discuss the
outstanding fees. Ask the client how she would like to pay the outstanding bill. If you agree that your
service has been lacking, you may agree to reduce the bill. Remember: You are trying to seek a resolution.
If you conclude that you cannot meet the client's expectations, you may want to terminate the legal
relationship. Keep the discussion civil. Explain that the client will have to find a new lawyer. Offer to help
and cooperate with new counsel, then talk about your fee. Be firm but not strident. Unless you
acknowledge your work was sub-par, do not agree to an outright reduction in your fee-the client may view
this as an admission of guilt. If the client insists on a reduction, you may offer to cut a portion of the fee
owed after the client has paid the current amount.

Most lawyers find these discussions difficult. They fear that confronting their clients about money will taint
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their working relationship. It takes practice and patience to develop the skills you need to steer through the
numerous shoals that lie hidden under the lawyer-client relationship.

There are a small number of clients who never intended to pay you. These are people who think the rules
don't apply to them, and you are just one in a long line of unhappy creditors. There is only one way to
protect yourself from these crooks: Recognize them for what they are in advance and say No thanks. Do not
be too hard on yourself if you get caught by one-they often radiate a surplus of charisma. Remember: Good
judgment comes from experience, and a lot of experience comes from bad judgment. Just don't let it happen
again.

Control over Accounts Receivable

Despite the lack of billing and accounting scenes in legal TV shows and movies, getting paid is a critically
important activity in every law practice. If you are not paid, you will soon be out of business. If you are out
of business, you will not be able to help all your other, worthy clients, the ones who willingly pay your
bills.

Although we cannot guarantee that you will be able to eliminate delinquent accounts completely, we know
many lawyers who have done this-even domestic relations lawyers whose cases can be highly emotional!
But you can reduce your accounts receivable problems if you apply a new awareness and commitment to
screening techniques, creating a practice full of clients who want to pay your bills.

Reid F. Trautz is a lawyer and practice management advisor based in Washington, D.C. He is a nationally
known author and speaker on important issues facing lawyers in the business of law, including financial
management, client communications, and practice development. Reid can be reached at
rtrautz@earthlink.net. Paul McLaughlin is a practice management consultant, trainer, and coach. He has
written and presented on a wide variety of law practice management topics. He is the author of Welcome
to Reality: A New Lawyer's Guide to Success. Paul can be reached at paul@dogonit.com.
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BEING SOLO-- Beat the Clock: A Solo’s Guide to Time
Management

By David Leffler

GPSolo magazine; January/February 2004

Does the idea of cloning yourself so that you can get more done sound appealing to you? Ever wonder
whether time travel might be possible so that you could fit more than 24 hours in a day? If so, I encourage
you to read on about how to get more done without resorting to methods found only in science fiction
novels and movies.

Managing time can be particularly challenging for solo lawyers. Often there is no barrier of receptionist or
secretary between you and the outside world, so you are subject to constant interruptions from phone calls,
faxes, and e-mails. Your law practice also does not have the benefit of an established daily routine that the
framework of a larger company would impose—you create your work structure every day, every hour, and
every minute.

So is there any hope for you, a solo attorney, to make order out of chaos? If you are a regular reader of this
column, you know by now that unlike that little man from Kansas who masqueraded as a wizard, I always
have something in my bag for you.

The Interruption Deluge

Of all the aspects of your work environment that need attention, perhaps the most important is
interruptions. If you answer every phone call and read every fax and e-mail as they come in, your workday
will constantly be disrupted. Whatever you are working on will take longer to do and be more likely to
contain errors.

To eliminate the interruptions, schedule times during the day when you will work without interruption and
times when you will look at faxes and e-mails and return phone messages. To the extent that you can,
schedule them at the same time each day so they become fixed in your day and you don’t have to spend lots
of time on scheduling. For instance, if you arrive at your office at 9:00 a.m. and work uninterrupted until
11:00 a.m., it is perfectly reasonable to expect callers from last night or early that morning to wait until late
morning to hear back from you.

Accomplishing all this without a secretary is not hard. Use an answering machine in your office or
subscribe to your phone company’s voice mail. Change the phone message daily to let people know when
you will be in the office and get back to them: “I will be returning calls between 11:00 a.m. and 12 noon.”
Change the message again in the afternoon to let people know when you will return those calls. If you want
to be available to a select few, you can take the next step up in service (for more money) by hiring one of
the many outsource messaging companies that offer screening of calls and an increasingly sophisticated
range of services, including voice mail via WAV-formatted e-mail attachments. It is still far less expensive
than employing a full-time receptionist.

If you have a dial-up provider for e-mail, simply don’t log on or check e-mail until the scheduled time. If
you have a broadband connection, it may help not to open your e-mail software until you plan to check it,
so you’re not tempted to look when you hear the “new e-mail” alert. Faxes can be filed in a folder until
you’re ready to look at them.
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Establishing and sticking to such a schedule may be difficult. I recommend that you seek out a time
management buddy in the form of a fellow solo attorney so that you can keep each other on track. Schedule
a 30-day check-in to make sure that neither of you has slipped back into your old habits.

No Small Feat

Jan Jasper, productivity expert and author of Take Back Your Time: How to Regain Control of Work,
Information, and Technology (1999), says, “You have to appreciate what a challenge it is to run your own
business. You may think that it is stressful to work within the structure of a large company, but it’s a lot
harder to structure your own day.”

Jasper recommends that you prepare a master list of what needs to be done, which allows you to see the big
picture and prioritize your days, and then prepare daily lists. The importance of making lists goes beyond
the obvious benefit of structuring your daily activities. As she says in her book, “My approach to time
management begins with clarifying what matters most so you can decide what to stop doing.” Getting
organized allows you to eliminate the unimportant clutter so that you can do more of what you really want
to do, both in your business and your personal life.

Jasper also recommends making appointments with yourself to address organizational issues and treating
those appointments with respect, breaking them only if the time is needed by something with a high priority
that can be scheduled at no other time.

Additional Tools

* Know when during the day you work best and schedule your work for those times.
Schedule return phone calls for those times when you usually find it’s hard to concentrate
on legal work.

* Use technology to help save time. Practice management software, for example,
integrates many functions of your practice, letting you enter a lot of information only
once but making it accessible in several areas.

* Don’t get caught in the pile-of-print trap. Be ruthlessly selective about what you require
yourself to read for your law practice and how deeply you must absorb it. If reading just a
few paragraphs relevant to your practice is enough, skim the rest of the article (don’t
worry, the author will never know—well, maybe I will if you start skimming my
column).

* One way to measure your productivity is to track all your time in your billing software,
even non-billable time such as marketing or administrative duties. If you find you’re
spending a lot of time on administrative duties, it may be time to hire an assistant at $10
per hour so you can bill more time at $200 or $300 per hour.

Changing your work habits is not something that can be done all at once. Consider scheduling a meeting
with yourself or your time management buddy on a regular basis to assess where you are in this process and
what next steps might be needed. If you stick with it, you may find your results far more satisfying than any
science fiction novel.

David Leffler maintains a solo law practice in New York City, where he assists his clients in the formation,
growth, and sale of their businesses. He can be reached at lefflermailbox@aol.com.
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The Planning Phase

By Jim Calloway and Ellen Freedman
GPSolo magazine; December 2003

Planning for new technology implementation can be many things: scary, frustrating, exciting, expensive,
time consuming, difficult, and demanding. The one thing that it generally will not be is easy. However,
jumping into a technology upgrade without advance planning undoubtedly would be even more expensive,
frustrating, and time consuming.

This article gives you the fundamental understanding—the basic foundation—you need to successfully plan
for adding tools that can enhance your practice in terms of quality and/or productivity.

At many midsize and most large firms, it is common practice to develop strategic technology plans. With
significant upgrade dollars at stake, it makes sense to evaluate needs and plan for implementation over
time. But it is a misconception that the strategic planning process is unnecessary at the small or solo firm.
Unless you want to pay for software you never use or use once and abandon, or invest in hardware that
becomes a really neat electronic doorstop, it’s important to do some work before you put your money on
the line.

Many lawyers who work so logically and efficiently with clients rarely have or take the time to properly
plan things when it comes to their own practices. They rely on the evolutionary method to turn out
documents or work out deals—do a draft or proposal, then revise repeatedly until it’s done. Unfortunately,
this can be a very costly path to follow in terms of both misspent dollars and unrealized revenues from lost
billable hours.

What Do I Need?

The first step in developing a technology plan is to gather information by conducting an internal
automation needs survey. (For a sample automation survey, e-mail Ellen Freedman a request at
lawpractice@pabar.org.) If you are a solo, you should be asking yourself, your secretary, and your key
clients certain questions. (If you share offices with others, query everyone.)

The overriding question is, what do you want to do better? What role do you want technology to play in
your practice? How do you want to be seen by clients and prospects—as a technophobe? Luddite?
Someone on the leading edge? Buck Rogers? The next question is what do you not do now that you could
do with some new technology. Sometimes this area trips up lawyers because it’s a Catch-22: If you don’t
know what the technology can do, how do you know you want to do it? This is where vendors come in.
Don’t be afraid of not knowing the answers—or the questions. Vendors who are reliable and successful in
gaining your trust and your hard-earned dollars should be happy to teach you what their technology can do,
how it can enhance your practice, and how it can improve client service. You can locate vendors by
searching the Internet or by reviewing legal technology publications. But the best source for local vendors
is asking other lawyers who have used them. Always ask for references—and always follow up and talk
with these references. Don’t let vendors “blow smoke” or establish a level of superiority by speaking
techno babble. Insist on plain English explanations. Insist on practical information about how things can be
implemented so all the pieces of your technology puzzle come together.

What’s the Competition Using?

Be clear about your expectations in terms of productivity, savings or increased revenues, and client
communication and service. If you can, find out what the competition is doing and decide whether you
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want to offer something similar or different. Take your time. Information gathering is a fundamental part of
the planning process and should not be rushed.

Enhancing your productivity and profitability should drive your technology budgeting and planning. And
client expectations and service should be right behind. Don’t assume you know what clients want or don’t
want—this is the most frequent mistake lawyers make. Clients often will not tell you they want more or
better tools to serve them unless they are specifically asked. On the other hand, many significant clients are
upset when a firm implements new technology without even inquiring what might enhance the firm’s
services. One example from the client’s perspective might be case management software and an extranet
that allows them to access their case information on a 24/7 basis.

What Kind of Plan?

Once you complete the survey process and know what you want your new hardware and/or software to do,
it’s time to develop an implementation plan. Obviously, limits exist. Many practitioners simply can’t buy
everything at once—and some of these definitely shouldn’t, because the time spent training and traveling
the learning curve of each new hardware/software application can be considerable.

Be sure to include adequate time and dollars for training, training, and more training. Once upon a time,
simple word processing, internal e-mail, and a smattering of communications capabilities were all we asked
from our programs. We expect a lot more today: network faxing, Internet e-mail and browsing, document
management, case management, litigation support, database capability, and remote access can be found on
nearly every RFP (Request for Proposal) being issued today. This means more administration and more
training for all users—which means time diverted from getting the product out the door for staff, or from
tending to client needs for attorneys. In fact, a greater limit likely exists with “available time” than with
“available dollar” resources. For this reason, it is important to develop a game plan for achieving your
automation goals over time—progress is a process, not an event.

In addition, your short-term and long-term plans should include a commitment of dollars for advanced
training a few months after the initial training. Training in general requires as high or higher a budget as the
actual hardware and software. This is a result of falling prices for hardware and software and increased
complexity and functionality of the applications themselves, particularly when they are set up to integrate
or network with other software applications.

Proper planning, particularly when setting up a new office, should include a review of both physical and
electrical needs. Environmental needs include things like power, power backup, type and placement of wall
outlets; network wiring; physical space requirements; special heating, cooling, or shelving needs; security;
ergonomics; and so forth. Certain mechanical devices you may already have in the office, such as paper
shredders, may require a dedicated circuit to minimize interference with the computers. The servers require
a secure, climate-controlled space. Put these items into your implementation timeline and budget.

Making It Work

Once you know what you want to achieve and which tools are necessary to get there, go over your game
plan with the vendors. Include vendors you already deal with and those slated to come aboard in the future.
Many will alert and educate you regarding key decision points you must make or avoid so you can easily
implement later technology. Rework your budget and implementation schedule accordingly.

Make sure you also know and have the hardware requirements and software upgrades that must be
implemented before you can use the new applications. Don’t give vendors unrealistic requirements and
expect them to make it work. Find out what you’ll really need. Even if a vendor does “make it work™ over
the short term, the long-term degradation to the network will not be worth whatever you save.
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Stay focused on what you want to accomplish, not what application you should buy. The lines have blurred
to the point where you can do spreadsheet graphs in database applications, database management in
spreadsheets, time and billing in case management, faxing from a word processing package, and so forth.
Go to the Internet sites of potential vendors. At a minimum, there should be descriptions of features and
screen shots of the program. Many software products have a free trial period or a money-back guarantee so
that you can “test drive” the package before being absolutely committed.

Pick what works and makes sense to you—one brand of software may seem really confusing to you, while
another may feel intuitive. A natural extension of your current procedures is the Shangri-la of software.
This is why it’s important that you check it out yourself rather than pick something another attorney likes—
it may not work as well for you.

After you’ve performed the final negotiations with selected vendors, take a little time to fine-tune your
timeline and budget, as needed. This sounds like a lot of work. Realistically, depending on what you set out
to accomplish, it can be. But there is just no substitution for due diligence and solid planning where
technology is concerned.

Jim Calloway is the director of the Oklahoma Bar Association’s management assistance program in
Oklahoma City; he can be reached at jimc@okbar.org. Ellen Freedman is the law practice management
coordinator for the Pennsylvania Bar Association in Harrisburg, Pennsylvania; she can be reached at
lawpractice(@pabar.org.
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High-Tech from Day One

By Craig Ball
GPSolo magazine; June 2004

Do you ever find yourself vowing, “Next trial, I’'m going to do things differently?” Are electronic
discovery, paperless case management, and digital presentation something you’re saving for “the big case”
down the road? If so, tempus fugit ergo carpe diem ; or, as they say in that commercial, “Just do it!”

Let’s dispel a few misconceptions and common anxieties about going high-tech in your trial preparation.

* [ need to be a rocket scientist. Heck no! Anyone who is reasonably comfortable using e-mail and surfing
the Internet has the requisite computer savvy to take advantage of digital trial tools and online discovery
resources. Will you do everything right the first time? Probably not. Will you be more effective this trial
than last? Almost certainly.

* I'd have to buy new and expensive equipment. To paraphrase Henry David Thoreau, “Beware of all
enterprises that require new computers.” Unless you are using six-year-old systems, chances are the
hardware and software you currently own have enough horsepower to get you on the high-tech bandwagon
(and if your systems are long in the tooth, prices for new technology have never been lower). There is no
better time to start than now, using what you’ve got.

* The way I do things doesn 't lend itself to technology. Nonsense! If the path you take to higher tech trials
means you’ve got to abandon what you already know, it’s the wrong path. Let tech tools simplify and
amplify the way you do things. Start slowly. Introduce new techniques incrementally as your comfort level
grows, and keep at it, building on your progress.

* Juries think high-tech stuff is too slick. You’ll only hear this from those who have never used tech tools.
Unless your jurors have been living under a rock, they are using computers, too. They also watch the same
TV programs and movies. Their expectations are forged by a barrage of visually rich content from every
medium and by trials, real and fictional, on TV and the big screen. More importantly, they don’t come to
court happy to be bored or see their time wasted. If you want their attention and need their retention,
engage their senses.

The explosion of electronic evidence and growing sophistication of jurors means you’ve got to #ry. No
zealous advocate cedes the technology high ground to the other side without a fight. The good news is you
can do this stuff. It’s easier than you think and it might be—dare I say?—fun.

Getting Started

There are a hundred ways to be a more effective, organized, and persuasive advocate using technology, but
let’s start by pursuing four goals:

1. Use technology to bolster and grow the visual component of your case.
2. Avoid paper where it slows you down or is less effective.
3. Access online resources to secure better intelligence.

4. Pursue electronic discovery aggressively, tactically, and with finesse.
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Entire books have been written about each of these goals (see the sidebar “Recommended Reading” on
page 17), but you can get going using web resources alone.

Visual Persuasion from Day One

The Internet was around for years before it leapt into the public consciousness, but hardly anyone paid
attention to the web until it acquired a new dimension: pictures. We are wired for sight and weaned on
“Show and Tell,” not just “Tell.” Arguments end on the assertion, “I saw it with my own eyes.” Our ability
to retain information is proven to be 650 percent better when we both see and hear information, compared
to acquiring it by ear alone. Visual persuasion is powerful, and technology makes it easy.

Going high-tech for visual persuasion requires that you get in the habit of asking yourself, from day one
and at every step along the way, “How do I depict that?” It also requires having a still camera at the
ready—a digital camera is easier, but a film camera and scanner will do—and not being shy about
photographing people, places, and things in the case. In an injury case, consider digital video or
photographs of the scene, witness statements, injuries, vehicles, buildings, signs, debris, even bumper
stickers.

What you’re seeking is a visual “anchor” for every idea you want the jury to accept and retain. These
images, like hieroglyphics or icons on a computer’s desktop, serve as visual shorthand for the testimonial
and documentary evidence. The web can serve up satellite imagery and maps to anchor locale. Make it your
practice to videotape every deposition; if budgetary constraints make that impossible, don’t leave without
snapping a few photos of the deponent. Using video capture devices that cost between $50 and $100, it’s
simple to convert analog video from VHS tapes to digital clips you can simply drag and drop into a
PowerPoint presentation, edit on your PC, or digitally project from your computer. If you, your staff, or
your court reporting service synchronize video time codes to the deposition transcript, cross-examining a
witness can be almost as simple as highlighting the inconsistent statement and clicking “play.”

Imaging technology has never been more powerful, accessible, or affordable than it is today. Megapixel
digital still cameras have fallen in price below $200 and afford direct-to-digital convenience. They’re
practically giving away analog video cameras, and a full-page color flatbed scanner can be had for as little
as $50, enabling you to manipulate, enhance, and resize images using your computer. Even devices that
allow you to burn your own DVDs have slipped below $100. DVDs, with their support for content menus
and hours of high-quality video, are fast becoming the perfect way to store and share graphics-rich
PowerPoints and digital video.

PowerPoint. Trial presentation suites such as Trial Director and Sanction are impressive tools, but you can
perform amazing feats of persuasion using an application you might already own: Microsoft’s PowerPoint.
Most users barely scratch the surface of PowerPoint’s capabilities, and some err at the outset trying to use
PowerPoint’s inelegant templates to structure a presentation. You can benefit from PowerPoint most easily
by forgetting any way you’ve ever seen it used and simply regarding it—at first—as a way to organize,
access, present, and enhance visual evidence.

It’s a mistake to wait until the eve of trial to begin using a presentation program. Instead, flex your
persuasion muscles throughout the process—when interviewing witnesses, working with experts, and
during discovery. From day one, begin a PowerPoint presentation consisting of nothing more than a white
background with black type, or vice versa. Then, start inserting your visual evidence, client photos, scene
video, maps, graphs, scans of key documents, bullet points, jury issues, and the like, each on a single slide.
I like to scan in the covers and relevant pages of codes or standards my opponent violated, just to make
those obligations “real” to the jury. Don’t concern yourself with appearance or order at first—and certainly
waste no time on bells and whistles like animated titling or sounds. Just get every visual you might use into
the presentation, resizing images for effective viewing. All you want at this stage is a vessel to hold your
visual anchors. As new visuals materialize, insert them into the presentation. Don’t forget to periodically
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back up your work. Don’t forget sound, either. Voice mail, recorded statements, and 911 calls all can be
dropped into PowerPoint, so engage as many senses as possible.

Once your visual evidence and demonstratives are in PowerPoint, you have an easy mechanism to get to
them. Though most think of PowerPoint as a linear presentation tool, in fact the program supports direct
access to any slide (simply type the slide number, then the Enter key), and it hyperlinks from any object in
any slide to any other slide, file, or external application. You should find yourself returning to your
PowerPoint presentation frequently as the case develops—to show a photo to a witness, a medical
illustration to a doctor, or perhaps a deposition video clip to the court during a motion hearing. Along the
way, you’ll add titles, labels, highlighting, and animation, and you’ll also tweak the order of presentation,
keeping what works and dropping what doesn’t. The PowerPoint presentation evolves with the case, and a
polished presentation emerges gradually as your skills improve.

Video. If a picture is worth a thousand words, then video must be worth 24,000 words per second. It’s the
rare piece of video that doesn’t need editing before presentation to a jury, and almost any video deposition
is more effective when it can be distilled to a 15- to 30-minute excerpt. Once upon a time I had to hire a
video editor or manage a crude edit myself with two VCRs; video production was the domain of those with
five-figure production budgets. Today, computers, digital camcorders, video capture devices, and video
editing software have made video editing and the ability to add broadcast-quality effects cheap and easy.
Any lawyer in any case can produce impressive results for peanuts.

Full-featured video editing programs such as Microsoft’s Windows Movie maker can be downloaded for
free, and many excellent editing suites cost less than $100. Video editing software breathes life into static
images, as well. If you scan the still photos and drawings in your case, you can use the pans, fades, and
transitions of a video editing program to inject a dynamic element that works well in alternative dispute
resolution and argument. Adding an evocative song in the background works wonders for touching hearts
in mediation or in final argument.

Taming the Paper Tiger from Day One

Do you seem to spend nearly as much time /ooking for file materials as you do using them? Lawyers are
experts at using technology to generate an ever-increasing volume of documents, but we’ve lagged behind
in our use of technology to manage the documents we create. Electronic mail usage far outstrips postal
mail. Ninety-five percent of all business documents are born electronically. Two-thirds of documents
created electronically are never printed. So, why are we still drowning in a sea of paper?

One reason lawyers haven’t gone paperless (or close to it) is that we weren’t content to make the leap
gradually. Digitizing an existing docket of case files is an enormous and costly undertaking. Instead, why
not start small, in a handful of new cases, from day one. When the client comes in with paperwork, scan it
from the very start. Don’t worry about formats or management systems at first; just get the content into
digital format. The $299 Adobe Acrobat application (not to be confused with the free Acrobat Reader
software) scans paper directly into Adobe PDF format and even “prints” your documents straight to PDF.
Adobe Acrobat supports free optical character recognition of smaller documents (e.g., 50 pages or less), but
larger documents will require buying additional services or software. Scan everything as it comes in.
Develop a simple, rational naming convention for your files, incorporating a matter name or number along
with the creation date of the document and a unique identifier. Beginning the file name with the date using
the YYMMDD format is an easy way to chronologically order your documents, and it simplifies printing
index pages for the paper counterparts of your pleadings and discovery files. Yes, you can still maintain a
paper file, but you’ll never use it if you set up your virtual file correctly.

Take advantage of the organizational features built into the operating system to add order to your paperless
case as it grows. It’s astounding how many users lump every document in their My Documents folder!
Computer users have been free of the tyrannical 8.3 file name structure for years, so use long file names—
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up to 256 characters long in Windows XP—to be as descriptive as you’d like, and employ folders, views,
and shortcuts to best effect.

As your paperless file system grows, you may want to manage it with more powerful tools than the
operating system alone affords. There are a host of powerful and inexpensive programs on the market
capable of getting you to the information you seek at lightning speeds. Off-the-shelf applications such as
askSam or dtSearch support powerful searching, indexing, and reporting functions for less than $200.

If you aren’t already getting an ASCII disk containing the full text of every deposition in your cases, start
doing so. Even if your search technique consists of no more than opening the ASCII file in your word
processor program, you’re faster than paper. Loading the full text of all the depositions into one of the
search programs mentioned above is far better still.

A paperless (or simply a less paper) system will save you hours of wasted time and offers the added benefit
of extreme portability. Thanks to recordable DVDs and massive portable hard drives, you really can take it
with you. The goal is to eliminate the bits-to-paper-to-bits work flow. Don’t give up paper, but confine it to
output only. Documents born digitally only go to paper when it makes your job easier. If you’ve ever tried
to read a long document on a computer screen, you know that going utterly paperless works better in theory
than practice. My rule of thumb is, if a document is large enough that a standard staple wouldn’t work on
the printout, it’s too long to read on screen.

Cybersleuthing from Day One

Has the most damaging witness in your case been your own client, perhaps arising from a vulnerability the
client didn’t reveal? Before or right after the first appointment, use online resources to learn as much as you
can about your client’s other claims, criminal record, financial status, business dealings, and discussion
group participation. Secure a credit record release authorization and buy the report.

The Internet and for-fee information databases allow us, in minutes from our desks, to learn more about
witnesses, counsel, companies, products, jurors, judges, and experts than we can glean from months of
discovery. Using the web, it’s a simple matter to track down former employees, network with lawyers in
similar cases, create demonstrative aids, identify other claims and suits, locate assets, and even gauge
political views based on contribution and voter registration records.

Free resources such as www.searchsystems.net are a gateway to thousands of revealing public records, and
dirt-cheap databases such as www.accurint.com afford lawyers unprecedented access to personal and
financial data. It costs nothing to set up a news alert at Google.com to e-mail you each time your client or
opponent is mentioned in any of hundreds of news sources. For trial lawyers, the power to search and
review ten million pages of expert testimony at www.trialsmith.com seems almost beyond belief.

Data found online can be unreliable, and certainly it shouldn’t be used in court or at deposition without
verifying its accuracy, but once you develop the knack for cybersleuthing, you’ll find that it’s invaluable as
preparation for cross-examination, especially for expert witnesses. For an extensive list of cybersleuthing
links and other resources, visit my website, www.cybersleuthing.com.

Electronic Discovery from Day One

Ninety-five percent of all business documents are born digitally, and most are never printed. The average
businessperson receives over 50 e-mails daily, and few of those messages wind up on paper. Records that
impact our lives aren’t always discrete compilations but may live fleetingly onscreen, compiled in response
to database queries. If your discovery focus still centers on paper, you may be missing the evidence that
makes your case. Winning with electronic discovery demands more than just adding the phrase “electronic
data compilations” to your definition of document, and there’s no “form” set of discovery requests to serve
as a shortcut. Each case is different and requires unique strategies.
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Electronic data is at once fragile and tenacious. Failing to act quickly and decisively to force preservation
from day one allows the digital smoking guns in your case to simply disappear forever. The duty to
preserve electronic evidence doesn’t hinge upon receipt of a preservation letter, but a well-crafted notice
specifically identifying media and content to be protected and detailing actions that cause spoliation of
evidence makes inadvertent destruction less likely and raises the stakes for culpable behavior.

E-discovery has enormous tactical value when aggressively pursued to impose broad preservation duties,
coupled with narrowly focused requests for production. Forget the “any-and-all” requests so typical of
paper discovery requests. With computer data, it’s harder for an opponent to meet a series of highly specific
requests that demand careful assessment of large volumes of data than to simply ignore or move to quash a
scattershot demand no court would sustain. Specificity is warranted for other reasons. Don’t assume that
your opponent understands computer systems well enough to appreciate where or how to find all
discoverable electronic evidence without specifics. Plus, the narrower the request, the greater the likelihood
it will be enforced and won’t serve as grounds for a motion to shift costs.

It’s hard to win with e-discovery if you’ve no idea how and where your opponent stores electronic records.
Use interrogatories and Rule 30(b)(6) depositions from day one to gather intelligence about the other side’s
systems and procedures. What are the backup procedures and rotation schedules? Is there a document
retention policy? How is e-mail traffic or file deletion logged? Who works from home or uses a laptop?
Enlist an electronic discovery consultant or former member of your opponent’s IT staff to help you target
your inquiry, and don’t forget computer forensics. Computers keep much of what people believe is deleted
and closely track users’ activity without their knowledge. In the right situation, a computer forensic
analysis can make your case.

Confer with opposing counsel and seek the court’s assistance with e-discovery efforts from day one. A
temporary restraining order may be necessary to curtail destruction of evidence in the ordinary course of
business or secure forensically sound duplicates of key players’ hard drives, thereby ensuring that the
opportunity to access electronic evidence is not lost to the passage of time . . . or to shenanigans. Early
appointment of an e-discovery special master helps balance the rights of the party seeking e-discovery
against the producing party’s need to safeguard privileged, confidential, or proprietary data.

Be sure to specify the form in which the data should be produced. If you’re set up to handle it, obtaining
data in its native format is preferable because it permits automated searches and preserves metadata—data
about data intrinsic to every computer record. Unless you prefer it, a producing party shouldn’t be
permitted to increase your workload and costs by converting discoverable information from its native
format—the way it’s used in the ordinary course of business—to unwieldy image formats or, worse, to
paper printouts, stripped of metadata.

Remember, electronic discovery is more than just e-mail. Consider the wealth of evidence that resides in
personal digital assistants, voice mail systems, cell phones, and even automobiles. Modern digital copiers
have hard drives that store scans of copied documents. Fax machines have memories, too. Did you know
that many vehicles currently on the road digitally store speed and braking activity for five seconds prior to
air bag deployment? Imagine how that evidence might impact a disputed red light case. The digital
smoking gun that makes your case may soon be downloaded from under the dash!

Just Do It

When you were 16 or so, you devoted yourself to learning to operate a powerful machine in a complex
environment. You studied. You took lessons. You practiced. Perhaps you even blundered a time or two, but
ultimately you made it. You passed the test, and you had your driver’s license. The skills acquired in
learning to drive a car serve you every day.
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Computers are as much a part of modern life as the automobile, yet few have devoted themselves to
mastering their computers with the same dedication and enthusiasm as the automobile. We aren’t 16
anymore but, at any age, learning to “drive” your computer is a skill that will serve you every day.

You don’t have to implement perfect high-tech systems. The judicious use of technology from day one
improves any case, not just the big or complicated ones, but you don’t have to use technology in every case
to reap its benefits. Each time you implement a new technology, it gets easier. The greatest impediment to
success isn’t cost or complexity. It’s intimidation. Just do it.

Craig Ball is a trial lawyer, consulting technologist, and certified computer forensic examiner based in
Montgomery, Texas. He can be contacted at craig(@ball.net.

Recommended Reading
Visual Presentation

Effective Use of Courtroom Technology: A Lawyer’s Guide to Pretrial and Trial, D. Siemer, F. Rothschild,
A. Bocchino, and D. Beskind (NITA 2002).

PowerPoint 2002 for Litigators, Deanne C. Siemer and Frank D. Rothschild (NITA 2002).

Persuasive Computer Presentations: The Essential Guide for Lawyers, John H. Goodhue and Ann E.
Brenden (American Bar Association 2001).

Case Management and Paperless Office

Computerized Case Management Systems: Choosing and Implementing the Right Software for You,
Andrew Z. Adkins (American Bar Association 2002).

The Myth of the Paperless Olffice, Abigail J. Sellen and Richard H. R. Harper (MIT Press 2003).
Online Resources

Lawyer’s Guide to Fact Finding on the Internet, Carole A. Levitt and Mark E. Rosch (American Bar
Association 2004).

Electronic Discovery
Electronic Discovery and Evidence, Michael R. Arkfeld (Law Partner Publishing 2003).

Electronic Evidence and Discovery: What Every Lawyer Should Know, Michele C. S. Lange and Kristin M.
Nimsger (American Bar Association 2004).

Essentials of Electronic Discovery—Finding and Using Cyber Evidence, Joan E. Feldman (Glasser
LegalWorks 2003).
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ADDITIONAL RESOURCES

o For more information on the ABA General Practice, Solo and Small Firm Section,
the GPSolo magazine, the New Lawyer e-Newsletter, the Solo Newsletter, and
other resources, please visit: http://www.abanet.org/genpractice/home.html

o SOLOSEZ is email discussion list that has matured into a worldwide community
of more than 1000 solo and small firm practitioners. Solosez is an on-line
resource for lawyers to share and obtain information on a wide range of personal
and professional subjects: legal questions, client referrals, topical issues, practice
technology problems and solutions, travel information, jokes, or just to gloat
about a court victory or vent about a local judge. To learn more about Solosez,
please visit: http://www.abanet.org/soloseznet/home.html

0 Recommended Publications:

“r‘Hl\inm

ol Law Attorney and Law Firm Guide to the Business of Law
Second Edition
Price: $119.95
GP|Solo members: $99.95

Coing 10 Going to Trial:
Trial A Step-by-Step Guide to Trial Practice and Procedure
Second Edition
== Price: $99.95
GP|Solo members: $89.95

LETTORS FON Letters for Lawyers:

LAWYERS

Essential Communications for Clients, Prospects, and Others
2nd Edition

Price: $80.00

GP|Solo members: $65.00

:'I:a::lu;r You and Your Clients: _
T A Guide to Client Management Skills for a More Successful
... Practice
. Second Edition
a " Price: $49.95

L L GP|Solo members: $39.95
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