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Flattery is the infantry of negotiation.
—Lord Chandos

Let us never negotiate out of fear. But let us never fear to
negotiate.
---President John F. Kennedy

I'm not going to keep offerin to negotiate so much because
they turn us down each time. It indicates a weakness on our part.
--- President Lyndon Johnson

Litigation should be a last resort, not a knee-jerk reflex.
--- Irving Shapiro, Chairman, DuPont

INTRODUCTION

Negotiating separation agreements and settlement agreements for employees and
employers often feels like you are negotiating through a mine field. Traps seem to be placed
everywhere even for the experienced practitioner and fear — perhaps of leaving money on the
table, or of giving away “the farm” — is ever present.

Issue-spotting, however, is a first step to eliminating that fear. The following is a cursory
checklist of issues and questions to consider when drafting and negotiating settlement
agreements. It is certainly not all inclusive; rather, it should provide a starting point for
consideration of the issues that both employers and employees are likely to face.

1. First Rule of Neqgotiation — Be Flexible

Whenever you are asked to negotiate a settlement and separation agreement either on
behalf of an employer or an employee, realize that nothing is set in stone. Yes, there may be a
few items that you may believe you “must have” and clauses that you believe you cannot live
with — but for the most part, there is much room for compromise. If you represent an employer,
ask them to review the basis for provisions in their standard separation agreements. For example,
is a “non-compete” provision truly necessary for each departing employee? Is a “no re-
employment” clause necessary as well? Similarly, if you represent an employee, is a neutral
letter of reference truly that critical to helping your client find a job? Will fighting over the tax
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treatment of settlement payments make a big difference in the long run? Figure out what is truly
important in each particular case and work from there.

For more background on negotiating from a non-lawyer, read the book “Getting to Yes:
Negotiating Agreement Without Giving In” by James Fischer et al. In that book, the authors
posit that a negotiation should be judged on three criteria: It will produce a wise agreement (i.e.
one that meets the legitimate interests of both sides) if such an agreement is possible; it will be
efficient; and will improve or at least not damage any further, the relationship between the
parties. While such an analysis is a bit on the academic side, there is some truth to it.

2. Understand the Context

Attorneys who have been asked to provide advice on settlement agreements should first
understand the context of the situation. Has the employee already been terminated? Was the
employee terminated in a reduction in force? Has litigation already started? If so, where in the
process is the matter? Who are the major players at the company who will need to be consulted
about the settlement? Will settlement of such a claim be precedent-setting?

You must understand the dynamics at work before any specific settlement can be
reached. To do so, talk with your client (either the key persons at the company or the former
employer) and find out the relevant background. A full-blown investigation is likely not
necessary, but a basic understanding of the facts leading up to the termination/separation
decision is. This is perhaps the single-most important factor that will assist in negotiation
discussions.

One simple example: In discussing a settlement, the employer does not want to pay more
than 3 months severance for a departing employee, while the employee seems to be asking for a
minimum of six months. But, in talking with the employee, it may be that the employee has
always had a “dream” of getting a bachelor’s degree; in that case, perhaps the settlement
agreement can call for the employer to pay for the employee’s educational expenses directly.
This will allow the employer to hold the line at severance, while fulfilling a “need” of the
employee.

3. Negotiations

Particularly if the discussions are between attorneys, be sure to couch all discussions as
“settlement negotiations.” In that way, the discussions may be protected. In discussions, are
there time limits that may affect the settlement discussions? If so, consider a “tolling” agreement
to prevent a statute of limitations from running. Also, remember the ethical issues that still apply
to negotiations (Rule 4.1 — Truthfulness to Others; Rule 5.6 — cannot prohibit lawyer from
representing another client against employer).
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“Do unto others” — Negotiating separation and settlement agreements takes trust. Threats
of litigation against an employer can backfire and may only serve to harden the employer’s
position. Similarly, threats to the employee of “pulling the offer off the table” only serve to raise
antagonism between the parties. While settlements often succeed or fail based on the monetary
amount, other issues can build trust if brought up at the same time. Therefore, if the money
amounts are far apart, try to reach agreement on some issues to continue discussions.

At a minimum, try to engage in either in-person discussions or telephone discussions;
long letters often have a unintended tone that may make the parties reluctant to settle. E-mails
often have the same problems with tone. Picking up the phone to discuss matters should not be
viewed as “weakness” but rather a sign that you are confident enough in your abilities to discuss
the matter professionally.

4. If the Employee Is Over 40 Years Old...

If employee is over 40, special obligations under the Older Workers Benefit Protection
Act (29 U.S.C. §626(f)) apply:

€)) Waiver must be “knowing and voluntary”;
(b) Waiver must be written in plain English;

(©) Waiver must specifically mention that employee is foregoing claims under
ADEA,;

(d) Waiver cannot waive rights that arise after date release is signed,;

(e) Employee must receive consideration of value above anything to which employee
is already entitled;

()] Employee must be advised to consult with an attorney;
(9) Employee must have at least 21 days to consider agreement;
(h) Employee must have 7 days to revoke acceptance;

0] If termination in reduction in force or voluntary program, employee must be given
at least 45 days to consider agreement and given a “release attachment.”

Is this a settlement of existing charge or lawsuit? If so, employee need only be given a
“reasonable amount of time” to consider agreement.
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5. If the Employee Is Under 40 Years Old...

Consider applying the same factors that are required under the OWBPA when fashioning
a settlement or separation agreement. The Second Circuit has applied a “totality of
circumstances” test to determine if release was “knowing and voluntary.” Bormann v. AT&T
Comm., 875 F.2d 399, 403 (2d Cir. 1989). Among the factors that can be considered: 1) the
plaintiff's education and business experience, 2) the amount of time the plaintiff had possession
of or access to the agreement before signing it, 3) the role of plaintiff in deciding the terms of the
agreement, 4) the clarity of the agreement, 5) whether the plaintiff was represented by or
consulted with an attorney, [as well as whether an employer encouraged the employee to consult
an attorney and whether the employee had a fair opportunity to do so] and 6) whether the
consideration given in exchange for the waiver exceeds employee benefits to which the
employee was already entitled by contract or law. An agreement that abides by the OWBPA
would likely pass muster under this test. Other circuits may have different rules so be sure to
know the rules that apply in your area.

6. Knowing When the “Group” Provisions of OWBPA Apply

Courts have taken a liberal approach to the “group” provisions of the OWBPA.
Obviously, in any group incentive program, such as a voluntary early retirement program, release
attachments and a 45-day consideration period should be offered. Similarly, in any reduction in
force of two or more employees, similar steps should be followed. Employers should also be
aware that release attachments can be narrow — but not too narrow. They should reflect the
“decisional units” as defined in the statute. 29 U.S.C. 8626(f).

7. Classifying the Cash Amounts in Settlement

How the payments are to be made can be a key factor in a resolution of a matter —
particularly because of the thorny tax issues that can be involved. Will it be back wages?
Severance? Emotional Distress? Repayment of other expenses?

Whatever the choice, the agreement should be specific as to how the parties are
classifying it. For example, classifying the payment as severance, may preclude the employee
from claiming unemployment compensation benefits. Similarly, claiming it is “emotional
distress” payments may allow the parties to issue a 1099 form and not withhold taxes from the
payment.
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8. How and When Are Payments to be Made

Will it be in a lump sum? Spread out over time? Will separate checks be made to
employee’s attorney? In any case, be sure payment is timed to a withdrawal/dismissal of action
or to expiration of the seven-day revocation period.

9. Address Any Tax Implications

A full discussion of the tax implications of settlement agreements is beyond the scope of
this presentation. However, practitioners should be aware of the issues and ensure that tax
implications are specifically mentioned in the agreement. Will there be withholdings made?
Will a W-2 or 1099 be issued? Will a separate 1099 be issued to employee’s attorney? Can
payments be spread out over time to minimize the tax implications? Can employee change the
exemptions claimed to minimize the withholdings?

Be abreast of any changes to tax laws — the laws relating to the taxation of payment for
“personal physical injuries” are up for constant discussions at the legislative level. The Civil
Rights Tax Relief Act is one bill that has been constantly proposed and is close to getting enough
votes to pass. Practitioners should be aware of possible passage of this in 2005.

10. Indemnification Provisions

If employee is asking for a IRS Form 1099 (such as for payments on account of
emotional distress), should employer insist on an indemnification provision? If so, what should
be the scope of such indemnification by employee? Employers may want to insist on this
provision, but as a practical matter, it is unlikely that the employer will actually seek
indemnification for fear of increased litigation.

11. Unemployment Compensation Eligibility Issues

If negotiating an employee’s separation, be clear about the implications on
unemployment compensation. Will a provision where employer agrees not to contest eligibility
be sufficient? Similarly, should an employer be willing to change the reason for termination in
its records (i.e. change a “termination for cause” into a “voluntary resignation”). Are there
special implications with employee’s termination (i.e. violence, fraud etc.) where an employer
should not change such records? What will be the effective date of termination?

In some cases, it may be appropriate for the parties to agree to specific wording in the
unemployment compensation form that the employer is required to fill out. Each state has their
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own requirements for unemployment compensation; check your local department of labor
website for further information.

12. Letters of Reference

First, an employer must be cognizant of its own policies and practices and be sure to
follow them. For example, if the employer has a policy of only confirming dates of employment
and last position, then consider whether a letter that goes beyond that is appropriate. If such a
letter is appropriate, the parties should attempt to draft the letter using a “just the facts” approach.
Be wary of overly positive terms. Focus on specific accomplishments if necessary. In any case,
be sure to agree on contents before settlement agreement is signed. Many times there is a big
difference in an employee’s view of a letter of reference and an employer’s view.

Other issues that will need to be addressed: How are future requests for information by
potential employers to be handled? At a minimum, HR professionals and supervisors should be
advised on how to handle reference checks.

The bottom line: Employers should always be aware of their obligations to be truthful;
otherwise, employer may be liable under a “negligent hiring” theory. Thus, an employer should
not agree to a letter which states that employee is a “peaceful, hard-working employee” if that
employee was suspended for making threats against a co-worker or being habitually absent
without good reason.

13. Releases — Will it Be Mutual and What is the Scope?

The release may either be narrow (i.e. releasing only claims arising out of settlement) or
broad (i.e. a release of all claims from the beginning of time to the present). In drafting a release,
be aware of restrictions of OWBPA for releases of future claims and be aware that courts have
stated that employees cannot waive prospective discrimination claims. There are also similar
restrictions about releases of overtime and minimum wage claims that may need to be addressed
in a particular situation. A release should also spell out other specific claims being released such
as claims under WARN or OSHA. While releases may be overbroad, consider specific
carveouts, such as allowing employees to preserve claims for receipt of pension benefits. For
example, consider a provision such as the following: “This Release does not include a release of
the Employee’s rights to any pension, savings plan, deferred compensation, or health or other
employee benefits to which he may be entitled in accordance with the terms of the Company
employee benefit plans in which he participated.”

The other major issue that will need to be resolved is whether the release will be mutual.
Often times, a settlement may turn on whether an employer will agree to mutual release. If not,
will employer agree to release all claims except for fraud or embezzlement and the like?
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Consider whether there other special considerations that should be addressed such as
workers’ compensation claims. Also consider whether claims against specific individuals (i.e.
the allegedly harassing supervisor) should be released.

14. Covenants Not To Sue

Many of the same factors to be considered in drafting a release should also be considered
in drafting such covenants. Also consider whether the covenant will preclude participation in a
class action and whether it is necessary to specifically exclude participation in a class action. Be
aware that EEOC takes position that it can bring action independently of any covenant not to sue.
Lastly, parties should also be aware of the OWBPA requirements about waiving prospective
claims.

15. Withdrawal of Claims

How are pending matters to be handled? Will they be withdrawn or dismissed with
prejudice? If claims are pending, consider linking payment of settlement amount with receipt of
confirmation of withdrawal of action. At a minimum, the employer should insist that employee
agrees to complete any paperwork necessary to dismiss pending claims.

Additionally, the settlement should incorporate any needs or desires of any administrative
agencies, such as the CHRO. The CHRO may insist on its own provisions (such as requiring
employer to post notices on its bulletin boards) to resolve a pending matter. The agreement
should also confirm that the employee has no other claims pending against company; if there are
such claims, how will those claims be handled?

16. Continuity and Participation in Employer Benefits

Will employee be allowed to continue participating in employer benefits such as health
plans or life insurance? If so, who pays? When will COBRA kick in? What will employee’s
“severance date” be for calculating retirement benefits, if applicable?

Again, benefits have their own issues associated with them. If representing an employer,
be aware of what the employer’s plans state. If representing an employee, consider asking for a
summary plan description (which the employee is entitled to) so that you may better understand
the employee’s rights.
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17. Stock Options and Stock Issues

How will these be handled? How will vesting be handled? Does employee own stock?
Will it be repurchased and if so, at what price? In smaller, privately held companies, non-
employees may not be able to own stock; therefore, this issue ought to be addressed in any
settlement or separation agreement.

18. Confidentiality of Agreement

Confidentiality has become a standard provision in these types of agreements. Consider
each case on its own merits to determine whether it is absolutely necessary. Will the clause be
mutual? If so, are there exceptions? How will agreement cover family members of employees?
Company officials? Supervisors? Accountants and attorneys?

Consider also whether agreement and the amount in the agreement will be discoverable
in other cases. See Groton v. Conn. Light & Power, 84 F.R.D. 420 (D.Conn. 1979) for
interesting discussion on the issue and holding that amounts can be kept confidential.

Consider whether a breach of confidentiality should have liquidated damages. Often
such a provision has symbolic importance and a deterrent effect. Provision should be modest
and not some fantastic number.

19. Non-Disparagement Provision

Often times, the parties will want a provision that states that neither party will
“disparage” the other. Consider defining what is “disparage”. One possible definition is that
“*disparage’ shall mean any statements, actions or insinuations, made either directly or through a
third party, that would tend to lessen the standing or stature of an institution or individual in the
eyes of an ordinary citizen.” Will clause be mutual? If so, consider limiting the group of
employees at employer covered by provision. Will the non-disparagement clause also be
covered by a liquidated damages provision?

20. Media

How will inquiries by the media and others be handled? In most cases, an agreement to
state simply that “the matter has been resolved to both parties’ satisfaction” will be sufficient. In
other cases, a draft press release to media may be more appropriate. Again, the terms of such a
release should be covered in the Agreement.
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21. Re-Employment by Employer

If the separation has been less than amicable, the employer may insist that employee
agree not to apply for or accept any employment. Is such a broad provision necessary in all
cases? Consider whether it may be appropriate to limit time or specific divisions of large
employer. Will it apply to new companies acquired by the employer? If so, what occurs if
employee is working for that new company? If negotiating an amicable departure, a consulting
arrangement may even be appropriate. In any case, spell out what employee may do vis-a-vis
this employer.

22. Outplacement

Can employer offer any outplacement assistance to employee such as resumé advice? If
so, what will be the terms of any outplacement? How long can employee use such services? In
cases where employee may have difficulty finding work, employer may want to seriously
consider this as a signal to employee of its good faith. Can employer provide any other
assistance from other programs such as tuition reimbursement? The employee may request a
cash payment instead of the outplacement service; some employers may grant this wish, but
others will not. In any case, it is certainly an item that can be negotiated between the parties.

23. Return of Documents and Company Property

Be clear in the agreement as to how property or documents that the employee has will be
handled. If this is a contested matter, consider a provision indicating the parties agree to be
bound by any applicable protective order and will either return or destroy documents produced in
discovery. If merely a termination, the employer may insist on a representation that employee
has returned all company property.

Consider whether any exclusions may apply. For example, how are company cars to be
handled? Credit cards? Computers and laptops? Pagers and cell phones?

A simple and straight-forward provision such as the following may be appropriate:
“Employee agrees that he/she has returned all Company-related reports, files, memoranda, notes,
records, and other documents (whether stored electronically or otherwise) as well as credit cards,
cardkey passes, door and file keys, computer access codes, computer software and any other
property that he/she received or prepared or helped to prepare in connection with his/her
employment. Employee further acknowledges that he/she has not and will not retain any copies
or excerpts of the materials described above, and that he/she will not attempt to retrieve or
recreate any of the materials described above after the termination of his/her employment.”
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24. Company Loans/Promissory Notes

In some cases, an employer may have made loans to the employee at the employee’s
request. In such cases, the separation should address how those loans are to be repaid. Some
states may even have provisions regarding promissory notes. For example, Connecticut prohibits
employment promissory notes in general. Conn. Gen. Stat. 831-51r.

25. Accrued Vacation Time/Bonus/Commissions

State law may require the payment of accrued vacation and bonuses in some
circumstances. If so, address how these are to be addressed. If employee is paid by
commissions, how will future commissions be handled, if at all? These items may seem self-
explanatory, but often they are overlooked by both parties until a later dispute arises.

26. Non-Compete Provision

Is there an existing non-competition agreement? If so, will it be incorporated or
superceded by the settlement agreement? Employer may try to condition severance on a non-
compete. If so, the scope of the non-compete is often up for negotiation. Factors that may be
considered are the geographic scope, the length of time it applies and the industry it applies.
Will the non-compete also include a non-solicitation provision?

Non-compete agreements and intellectual property agreements are a topic unto
themselves. However, counsel should be aware of these provisions and address whether they
apply in a particular matter.

27. Intellectual Property

Often, an employee will be under a continuing duty not to disclose confidential company
information by a prior agreement. Will that agreement be incorporated into any settlement
agreement? If there is no agreement, how will company information be treated? In either case,
parties should discuss the expectations of each party with respect to confidential company
information.

In addition, how will inventions or patents be handled? If employee has a potential claim
for a portion of an invention while working for employer, that claim should be addressed in any
separation agreement.

One sample provision that might be appropriate:

-11-
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The Employee acknowledges that in the course of his employment with
the Company, he has acquired Confidential Information and that such
Confidential Information has been disclosed to him in confidence and for
the Company’s use only. The term “Confidential Information” as used in
this Agreement means: (a) confidential or proprietary information
including, without limitation, information received from third parties
under confidential or proprietary conditions; (b) information subject to the
Company’s attorney-client or work-product privileges; and (c) other
technical, scientific, business or financial information, the use or
disclosure of which might reasonably be construed to be contrary to the
Company’s interest. The Employee agrees that, except as he may
otherwise be directed under this Agreement or as required by law,
regulation or legal proceeding, he will: (1) hold Confidential Information
in trust and keep such Confidential Information confidential at all times;
(2) not disclose or communicate Confidential Information to any third
party; and (3) not make use of Confidential Information on his own behalf,
or on behalf of any third party. In the event that the Employee becomes
legally compelled to disclose any Confidential Information, he agrees to
provide the Company with prompt written notice of such request(s) so that
the Company may seek a protective order or other appropriate legal
remedy to which it may be entitled. When Confidential Information
becomes generally available to the public other than by the Employee’s
acts or omissions, it is no longer subject to the restrictions in this
paragraph.

28. Cooperation Clauses

These take two forms. First, an employer may insist that an employee (typically a senior
executive) cooperate with company for a period of time (such as 6 months) for any matter he or
she was involved in. The extent of cooperation should be spelled out in any agreement as well as
the terms, if any, of compensation. Employers may consider reimbursing the employee for
“reasonable expenses” incurred while assisting the company. In other cases, a more formal
consulting agreement may be incorporated. A sample provision may state, for example, “The
Employee agrees to cooperate with and provide assistance to the Company with respect to any
matter in which: (i) he/she was involved during the course of his/her employment; and (ii)
his/her subsequent assistance and cooperation is reasonably necessary or appropriate.”

Second, an employer may insist that the employee agree not to cooperate with any
potential or existing litigants against the employer. In such case, the parties should spell out
under what circumstances employee may participate (e.g. if subpoenaed) and whether
notification to the employer is appropriate. For example, will the employee notify the employer
if it has been subpoenaed in another case?
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29. Additional “Knowing and VVoluntary” Provisions

Consider whether it is appropriate to include specific provisions where the employee
affirmatively asserts that he or she has consulted with an attorney and understands the
Agreement. While these may seem obvious, it never hurts to state the obvious to prevent
disputes down the road as to the voluntary nature of an employee’s signature.

30. Arbitration of Future Disputes

How will disputes under the Agreement be handled? Can the parties agree to take such
disputes through an ADR process such as arbitration? If so, what are the basic parameters of
such arbitration such as location, forum (AAA?), who pays, and whether the arbitration will be
binding? One sample provision:

Any dispute arising between the parties with respect to this Agreement
shall be submitted to arbitration in Middletown, Connecticut, for
resolution in accordance with the rules of the American Arbitration
Association then in effect. Costs of the arbitration shall be borne by the
non-prevailing party.

The parties may also want to include a provision that suggests what court will have
jurisdiction to obtain any equitable relief or to enforce the arbitration as well.

31. Prevailing Party

The Agreement should typically indicate that neither party is a “prevailing party.” In the
absence of such a provision, either side may try to insist on attorneys’ fees and claim that they
were the prevailing party. A provision that states that neither has prevailed and that neither will
seek attorneys’ fees should be sufficient. The Agreement should also indicate that the agreement
is not an admission of wrong-doing by either side.

A sample provision might state:

This Agreement shall not constitute, operate or be construed as an
admission by the Company that it has acted wrongfully or unlawfully with
respect to the Employee in connection with his employment and the
termination of that employment, or that the Employee has any legal rights
whatsoever against the Company. Further, the Company expressly
disclaims any liability to or wrongful or discriminatory acts against the
Employee.
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32. Amendments/Notice

How will amendments to this Agreement be handled? In writing? Similarly, if there are
notices to be provided in the Agreement, how are those to be made? Specificity always helps to
prevent future disputes from arising.

33. Breach of Agreement

Can the parties anticipate a remedy in case of a breach? If so, will attorneys’ fees be
available in that case? Can the parties agree to a liquidated damages provision? Consider
“tender-back” regulations of EEOC. Should the party affected by breach notify the breaching
party and give them time to correct the breach, if possible? Will equitable relief be available to
any party? At a minimum, the parties should outline some basic parameters of what should occur
in case of a breach.

34. Forum Selection/Applicable Law

In what forum will the parties enforce the settlement agreement? If existing action, can
parties insist that same court decide the matter? What state law applies? Will the conflict of law
provision of that state also apply?

35. Integration Clause

A standard provision includes a reference that each party has not relied on any
representations, promises or agreements other than those set forth in the Agreement. This
provision should also address its effect on any existing agreements (such as an Intellectual
Property Agreement). A sample provision may state:

This Agreement contains the entire agreement between the parties relating
to the rights granted herein and the obligations assumed herein, and it
completely supersedes any prior written or oral agreements or
representations concerning the subject matter hereof. The Employee
acknowledges that he/she has not relied on any representations, promises,
or agreements of any kind made to him/her in connection with his/her
decision to sign this Agreement except for those set forth in the
Agreement itself. Any oral representation or modification concerning this
Agreement shall be of no force or effect.
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36. Severability

What happens if a provision is found to be void and unenforceable? If entire agreement
void, or simply that provision, which can be severed? What happens if release is void?

37. Signatures

Should signatures be made under oath? Consider implementing for both parties to add
level of enforceability of agreement in case of dispute.

38. Other State L aws

Be aware of any particular state law requirements for settlement/separation agreements.
California has a very unusual provision, for example. Section 1542 of the Civil Code of the State
of California, provides as follows:

A general release does not extend to claims which the creditor does not know or suspect
to exist in his favor at the time of executing the release, which if known by him must have
materially affected his settlement with the debtor.

Language about this section should be put in the agreement if you are addressing
California issues. Other states may have similar provisions.

39. Miscellaneous Considerations

e |f parties have agreed to an outline of a settlement agreement, consider making
reference to that agreement in the recitals.

e Class Action settlements have their own rules attached to them, such as notice to class
participants. Be familiar with them when attempting to resolve the matter.

e Consider a structured settlement to bridge gaps between the parties.

e Address any payments by insurance companies if the settlement is covered by
insurance.

CONCLUSION:

The final rule to consider is the first rule: Be flexible with any settlement. It takes
different items to settle cases. Treat each matter individually and determine what is appropriate
in a particular case.

And a little flattery of the other side while trying to negotiate never hurts either.
-15-
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