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e-discovery amendments to the Federal Rules of Civil Procedure scheduled to

e t in December 2006 amid increasing e-discovery litigation, including spolia-
tion claims, this issue of TortSource provides timely and helpful guidance.

Maureen Mulligan, newly appointed to the TortSource editorial board, offers
informed advice to counsel on working with clients to preserve electronic data when lit-
igation is underway or anticipated. Rebecca Levy-Sachs provides a clear and concise
roadmap through the proposed e-discovery changes to the federal rules. She urges
counsel to adopt new behaviors to give early attention to e-discovery issues in litigation
and to anticipate disputes over the forms of requested electronically stored information.
Roland Gosss article on effective electronic data retention policies will assist counsel in
helping clients design policies to meet particular business needs. He reminds us that
many backup systems may effectively restore information but do not provide a means
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Preserving Electronic Materials
A Practical Guide

Maureen Mulligan

uch has been written about the processes that need to be taken to produce
electronically stored materials for litigation. But, before counsel can even get to
the point of collecting the information for production, making sure that the evi-
dence has been adequately preserved is imperative. This obligation to preserve
data in electronic form is no different than in paper discovery. However, the
swiftness with which electronic documents may be destroyed makes the
process more challenging and demands immediate attention from attorneys as
soon as litigation is anticipated. Failing to preserve electronic materials, even if

continued on page 6

to retrieve information targeted for litigation. A Tech Tip column also authored by Rollie
provides an update on the emergence of e-filing in the courts.

To help us transition from cyberspace to hard hats, Robert Carlton reviews The
Construction Project: Phases, People, Terms, Paperwork, Processes, a TIPS-sponsored ABA
title that will help attorneys better understand the documents and processes involved in
construction disputes.

Leo Jordans legislative update cuts through the barrage of media reports on proposed
legislation with timely commentary on the reasons why tort reform bills of interest to
many TIPS members continue to languish. With this column, Leo passes the gavel to
Hervey Levin, incoming chair of the Governmental Affairs Committee. Thanks to Leo for
his valued contributions over the years!

Hats off also to Judith Goodman for her hard work and dedication to excellence as
TortSource editor-in-chief for the past three years. The momentum that Judi generated
during her term will continue to guide the editorial board in the future. %

Barbara O’Donnell is with Robinson & Cole LLP in Boston and is the new chair of the
TortSource editorial board.

A Synopsis of the
Proposed Federal Rules
E-Discovery Changes

Rebecca Levy-Sachs

April 12, 2006, the U.S. Supreme Court approved the entire package of pending
ents to the Federal Rules of Civil Procedure, addressing discovery of electroni-
tored information (ESI). The amendments have been transmitted to Congress and
will take effect on December 1, 2006, absent congressional action to the contrary. Such
action is unlikely.

The goal of the amendments is to modify existing discovery rules to better accommo-
date discovery of electronic information. Discovery related to ESI and litigation about its
existence, destruction, production, form of production, burdensomeness of production,
and inadvertent disclosure have spawned a lucrative cottage industry for consultants,
attorneys, and CLE purveyors. They also have created a headache for courts and expo-
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Meeting Round-Up
ABA Annual Meeting 2006

Marguerite L. Carr

he Aloha State of Hawaii was host to the ABA Annual Meeting
ugust 3-8, 2006. Over 5,000 lawyers and 3,000 family members
d guests crossed the Pacific for a myriad of meetings and social
events in Honolulu, and TIPS was well represented. Each attendee’s
journey through a vast array of activities began with registration at the
Hawaii Convention Center and a visit to vendor exhibits at the ABA
EXPO. Before leaving the convention center, members had the
opportunity to cast votes for six candidates for delegate-at-large to the
ABA House of Delegates.

The Sheraton Waikiki served as TIPS Annual Meeting headquar-
ters, featuring a lovely view of Waikiki Beach and the ocean.
Thursday provided numerous meetings for TIPS Council, ABA/TIPS,
and other committees. Friday offered opportunities from breakfast
programs and excellent CLE presentations to business meetings and

lunches—most ending before 2:00 p.m. to allow time for sightseeing. Members and guests
had a wonderful chance to relax with old friends and meet new ones at the TIPS Welcome
Reception in front of the Sheraton Moana Surfrider Hotel. Drinks and hors d’oeuvres were
served on the Diamond Lawn adjacent to the Banyan Coutrt, an elegant “
for verandah) overlooking Waikiki Beach, with a spectacular view of Diamond Head.
CLE programs and committee meetings continued on Saturday, along with the Section

Annual Awards Luncheon at which Ellen Pryor received the Robert B. McKay Law Professor
Award. TIPSters took time after meetings to explore the island of Oahu before making their
way back to Waikiki for the First Timers Reception and the ABA President’s Reception, fol-
lowed by dinner with friends and family.

For those able to stay through Sunday, many attended the Margaret Brent Women
Lawyers of Achievement Awards Luncheon, an inspiring annual event produced by the ABA
Commission on Women in the Profession. The
lush Luau Garden of the Hale Koa Hotel was the
venue for the TIPS Leadership Dinner on Sunday
evening, a traditional Hawailan luau at which
Hugh Reynolds received the Andrew Hecker
Award and the Kristen Christophe Memorial
Award was presented to Michelle Tilton. At the end
of the evening, many made their way to the TIPS
hospitality suite for one last visit with friends before
saying, See you next time at the fall meeting in
Pinehurst, North Carolina, or perhaps, See you at
the midyear meeting in Miami, Florida, in

With Waikiki Beach cnd qumond Head as their breathtaking
backdrop, TIPS officers and council members are all smiles on the

Sheraton Waikiki terrace.

lanai” (Hawaiian

February of 2007.
Thanks from all to Janice Mulligan, Annual
Meeting program chair, and Rich Turbin, Annual

Meeting arrangements chair, for producing a memorable TIPS experience in the paradise of
Hawaii. I look forward to seeing old friends and meeting new ones at future TIPS meetings;
I hope to see you there! ¢

Marguerite L. Carr is a member of the TortSource editorial board and is an assistant district attor-
ney in New Mexicos 11th Judicial District Attorney’s Office in Farmington, New Mexico. She can
be reached at MCarr@da.state.nm.us.
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The Construction Project

Phases, People, Terms, Paperwork, Processes

Edited by Marilyn Klinger and Marianne Susong

o matter how learned a contract surety lawyer may become on the subjects of equitable
subrogation, discharge, specific performance of the collateral posting provisions of the gen-
eral indemnity agreement, and other tenets of surety law, sooner or later that lawyer will have

to deal with an actual construction project. Where does the surety or con-
struction lawyer go to learn about how a construction project flows from
conception to ribbon cutting and to keep from drowning in the ocean of
paperwork that is the by-product of a construction project? One excel-
lent source is The Construction Project: Phases, People, Terms, Paperwork,
Processes, edited by Marilyn Klinger and Marianne Susong and published
by the Fidelity and Surety Law Committee of TIPS in April 2006.

This book is not a primer on technical issues and does not explain
architectural or engineering processes and terms. Rather, it explicates the
basics of a construction project from the perspective of contractual issues:
the paperwork, the processes, and the terms encountered in the related
project documents. In its five chapters, each of which is authored by a
team of experienced and knowledgeable construction and surety profes-
sionals, the book covers the phases of a construction project (Chapter
One), the people involved (Chapter Two), the terms employed (Chapter
Three), the paperwork used (Chapter Four), and the processes under-
taken (Chapter Five).

Chapter One describes the many steps that occur in each stage of the
project: preconstruction, including design, bidding, and selecting the
lowest responsible bidder; construction, including the notice to proceed,
submittals, requests for information, notices of delay, notices of changed

Reviewed by Robert T. Carlton Jr.

conditions, notices of potential claims, the change order process, and dispute resolution; and post-
construction, including substantial completion, the certificate of occupancy, submission of close-
out documents, and attaining final completion.

Chapter Two identifies and describes the people involved in the construction project and their
roles. The design professionals, owner’s representatives, and contractor personnel—in the home
office and in the field—are listed and elucidated. Their interaction with the other people on the
project is explained. If you never knew the difference between a civil engineer and a mechanical

engineer, and what they do, this chapter will enlighten you.

Chapter Three defines and discusses the key words relating to construction projects, contract
documents, and contract administration, including legal terms, payment-related terms, and mis-

cellaneous terms. For example, the reader can find definitions of the Eichlay formula and the crit-
ical path method schedule.

The Cosstruntian Feajein
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To order The Construction Project:

Visit the ABA Web Store at www.
ababooks.org and enter Construction
Project in the store browser.

Regular price: $89.95.
TIPS member price: $79.95.

Chapter Four identifies and clarifies the often voluminous paperwork associated with a con-
struction project and the significance of the various documents reviewed during an analysis of a
failed project or a contract dispute. Because the projects paperwork is the road map for the ven-

ture, this chapter’s discussion of the standard contract forms, bid files, owner
files, contract agreement, general conditions, supplemental or special condi-
tions, specifications, as-built drawings, and closeout files should be especially
helpful to the surety or construction lawyer who must analyze a failed project
or construction dispute. This chapter tells the reader where to look for the bod-
ies and the smoking guns.

Finally, Chapter Five focuses on certain key processes that occur during the
construction phases. These include the preparation of the bidding documents
and procedures, including the contractors’ submission of bids, bid review, and
bid protests by a disappointed bidder. The processes during the construction
phase that are examined include progress meetings, mediation/dispute resolu-
tion, shop drawings, samples and submittals, changes, claims, payment, default
and termination, and project closeout.

Every construction project is unique, but this volume is an outstanding
guide for the lawyer who must traverse the minefield of a construction project
default. Understanding the phases, people, terms, paperwork, and processes of
a construction project is the first obstacle the lawyer encounters, and this book
should prove to be of great assistance in overcoming that hindrance. <

Robert T. Carlton Jr. is of counsel to Wolff & Samson, PC, in Philadelphia. He can
be reached at rcarlton@wolffsamson.com.
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Electronic Data Retention
Designing and Implementing
a Retention Policy

Roland C. Goss

hile court opinions sanctioning parties for the loss of digital information typically
address'the conduct of the party after becoming obligated to retain such data, the
structuring of a retention program may seriously affect the ability of a party to preserve
data appropriately. If the absence of an appropriate retention program—including the
failure to include a legal hold provision in that program—contributes to the loss of
potentially discoverable data, the exposure of the party to sanctions for spoliation of
evidence may be significantly increased.

The structure of a company’s electronic data retention program is the product of
many considerations, but the desire to have data
organized for use in litigation is usually a relative-
ly minor consideration. The driving factor is the
need for information effectively to pursue the
organizations purpose. Hence many consultants
on information retention recommend that data be
retained only for as long as it is reasonably
required by an organization for its effective opera-
tion or as required by applicable law. I discuss
below some of the factors to consider when struc-
turing such a program.

The need for information. Because an organi-
zation’ information exists primarily to permit it to
do business, the need of that organization for
information will be the major factor in structuring
its retention program.

Legal or regulatory information retention
requirements. Legal requirements may be a sub-
stantial factor in structuring a retention program.
Some industries and activities are subject to very
specific retention requirements that may apply to
electronic information. Examples of such require-
ments would include (1) audit records—18 U.S.C. § 1520(a)(1); (2) Food and Drug
Administration regulations—21 C.ER. part 11; (3) health care providers—45 C.ER. §
164.530()); (4) insurance companies—requirements adopted by state insurance
departments, such as CAL. INs. CopE §§ 1857 and 10508 or N.Y. Comp. CoDEs R. &
ReGs. title 11, § 243.3; (5) investment advisors—15 U.S.C. § 80b-4; (6) investment
companies—15 U.S.C. § 80a-30(a); and (7) securities broker/dealers—15 U.S.C. §
78q(a)(1), 17 C.ER. §§ 240.17a-3 and 240.17a-4, National Association of Securities
Dealers Conduct Rules 3010 and 3110, and New York Stock Exchange Rule 440. The
failure to comply with such legal requirements may be considered by a court consid-
ering sanctions for the failure to preserve data.

Best practices for data retention. The custom and practice of a given industry are
relevant considerations and may be embodied in trade association publications. The
Sedona Conference, which published best practices for e-discovery that played a sig-
nificant role in the pending amendments to the Federal Rules of Civil Procedure, has
published a document titled The Sedona Guidelines: Best Guidelines & Commentary for
Managing Information & Records in the Electronic Age, which sets out both general prin-
ciples and more specific guidelines. See www.sedonaconference.org/content/
miscFiles/publications_html.

Computer hardware and software alternatives. Implementing a retention pro-
gram usually presents a number of technical alternatives. Different hardware and soft-
ware solutions are available to back up or otherwise retain data, some designed for
specific industries. The manner, format, and frequency in which data is backed up will
vary from one solution to the next, as will the ability to search backed-up data, par-
tially restored data, or even to export data to other applications. The cost of such alter-
natives is a legitimate consideration. Many backup procedures are geared toward
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restoration of entire applications as part of disaster recovery and do not provide for
search and selective restoration of data for use in litigation. See Rowe Entertainment, Inc.
v. William Morris Agency, Inc., 205 ER.D. 421, 429 (S.D.N.Y. 2002); McPeek v. Ashcroft,
202 ER.D. 31, 32 (D.D.C. 2001). The possible need to search and access data for legal
needs should be considered in evaluating competing solutions.

Pending changes to the Federal Rules of Civil Procedure. Some of the goals for
amending the federal rules are (1) to provide parties that maintain electronic data with
a guide for their conduct, (2) to decrease the frequency of discovery disputes, and (3)
to increase the likelihood that parties can maintain their data so as to make it easier to
comply with preservation obligations. The Advisory Committee on the Federal Rules
of Civil Procedures report regarding the proposed amendments, and the accompany-
ing commentary and notes, contain information relevant to structuring retention pro-
grams. See www.uscourts.gov/rules/newrules6.html.

Guidelines for e-discovery in state courts. On August 2, 2006, the Conference of
Chief Justices approved, as “a reference tool,” Guidelines for State Trial Courts Regarding
Discovery of Electronically-Stored Information. See wwwncsconline.org/What'sNew/
E-DiscoveryGuidelines.pdf. The Conference “urges the highest appellate court of each
state jurisdiction to distribute the Guidelines to the
trial judges in its state as appropriate.” Prepared by a
working group established by the Conference in
2004, there are significant differences between these
guidelines and the amendments to the federal rules.
These guidelines should be considered in structuring
any retention program.

The control of information available for later
lawsuits. Many organizations regularly have lawsuits
pending against them and may view an information
retention program with relatively short retention peri-
ods in part as a litigation management tool. If relative-
ly short retention periods are clearly articulated,
consistently applied, and do not violate the organiza-
tions legal duty to preserve information, courts likely
will respect them. However, if a policy is adopted with
a specific lawsuit or category of lawsuits in mind with
the specific desire to destroy information that might
be potentially discoverable in such lawsuits, courts
may consider the resulting loss of information to con-
stitute spoliation of evidence.

Any retention program must include explicit pro-
visions for instituting a legal hold when the entity becomes obligated to preserve data
for use in a legal dispute. This procedure must provide for both the suspension of any
automatic destruction of potentially discoverable data and affirmative steps to identify
and preserve that data.

The role of counsel when structuring and implementing a
retention program. If the appropriateness of an informa-
tion retention program comes into question in a lawsuit,

a court may consider Whether'there h&'lS bee§ a subject /Pfﬁgef
matter waiver of the attorney-client privilege with respect \t
to any advice of counsel in implementing the program. =4

This issue was addressed in Rambus, Inc. v. Infineon

Technologies AG, 222 ER.D. 280 (E.D. Va. 2004), in the
context of a retention program for paper records. There is
no reason why the same analysis should not apply to
retention programs for electronic data. Counsel who pro-
vide advice on the structuring and implementation of
retention programs should keep in mind that their advice
may be subject to discovery and judicial scrutiny. <

Roland C. Goss is a partner in the Washington, D.C., office of
Jorden Burt, LLE He can be reached at rcg@jordenusa.com.

The TIPS e-Dicta E-Zine/Portal
is available online. Hundreds
of links, resources, and con-
tent areas give you the ulti-
mate low resource. Visit
www.edicta.org/.

This article is adapted from materials he submitted as moderator of a panel on e-discovery at
the 2006 ABA Annual Meeting. Many of the resources mentioned herein can be downloaded
from the TIPS E-Commerce Committee Web site, www.abanet.org/tips/ecommerce/home.html.
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A Synopsis of the Proposed Federal Rules
E-Discovery Changes

continued from page 1

nentially increased litigation expense. The Advisory Committee on the Federal Rules of
Civil Procedure has been studying the impact of ESI on litigation for years. It has con-
ducted hearings, heard testimony, and consulted with experts, attorneys, and lobbying
groups. Finally, in 2005 it unanimously approved the proposed amendments, affecting
Rules 16(b), 26(a), 26(b)(2), 26(b)(5), 26(), 33, 34(a), 34(b), 37(f), and 45, as well as
Form 35.

[ briefly summarize the changes below. The legal profession has been flooded with pro-
grams, books, and Web conferences discussing the report of the advisory committee,
many of which have detailed the efforts to amend the rules and offer thorough explana-
tory notes. Two worthwhile Web sites that maintain numerous white papers and research
articles on this subject are krollontrack.com and fiosinc.com.

What You Need to Know—In a Nutshell

Rule 16 now requires that the parties add a discussion of e-discovery to their pretrial
conferences, scheduling and management conferences, and orders.

Rule 26(a)(1)(B) was modified by adding the term “electronically stored information”
to the voluntary disclosure requirement of producing or identifying categories and loca-
tions of matter and by deleting the term “data compilations,” which was part of an attempt
to address e-discovery in 1970.

The changes to Rule 26(b) disclosure provisions specifically address some of the bur-
den issues that have arisen in e-discovery and set forth limitations for the production of
ESI and procedures for claiming undue burden with respect to the inaccessibility of cer-
tain electronic files. The committee also addressed issues of inadvertent production in
revised Rule 26(b)(5)(B), which provides a procedure for seeking the return of inadver-
tently produced documents.

Rule 26(f) requires the parties, before discovery begins, to discuss the nature of the
claims and defenses, to gauge the potential for early settlement, and to arrange for volun-
tarily disclosures. The rule change also requires them to discuss e-discovery requirements
and to agree to some form of procedure to govern the process.

Discussing ESI and agreeing on preservation and production so early in a case requires
a significant change in behavior. The advisory committees notes warn that “[tlhe parties’
discussion should pay particular attention to the balance between the competing needs to
preserve relevant evidence and to continue routine operations critical to ongoing activities.”

The amendment to Rule 33 clarifies how the option to produce business records to
respond to an interrogatory operates in the information age. The rule is amended to make
clear that the production of business records includes ESI.

Rule 34(a) now adds “electronically stored information” as a category subject to pro-
duction, in addition to “documents.” The advisory notes explain that “Rule 34(b) is
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amended to add procedures for requesting and objecting to the form for producing such
information and to provide ‘default’ forms of production. Electronically stored information
may exist in a number of different forms, some of which may be inappropriate for the litiga-
tion or costly or burdensome for the requesting or responding party.”

Amended Rule 34(b) provides a procedure for an issue that generally does not arise with
paper discovery, namely, that ESI is stored and can be produced in a number of forms. The
form(s) in which it is kept may not be one(s) that the requesting party can use or can use effi-
ciently. Or the form may be one that the responding party
wants to use for production. This form issue is increas-
ingly disputed. The amendment provides a structure and
procedure for the parties to identify the form(s) of pro-
duction that are most useful or appropriate for the litiga-
tion; provides guidance to the responding party if no
request, order, or agreement specifies the form(s) of pro-
duction; and provides guidance to the court if a dispute
arises. Amended Rule 34(b) allows, but does not require,
a requesting party to specify a form for producing ESI
and clarifies that a responding partys objection to a
request may include an objection to the specified form, requires a responding party to state
the form(s) it intends to use in the written response it must file to the production request,
and provides default forms of production to apply if the requesting party did not specify a
form and there is no agreement or order requiring a particular form.

Rule 37(f) has been amended to address sanctions for the failure to make e-discovery and
may be helpful to a party defending an inadvertent loss of electronic information as a result
of “routine, good-faith operation of an electronic information system.”

Rule 45 has been amended to require the party to produce ESI as well as traditional paper
documents in response to subpoenas. However, Rule 45(d)(1)(E) adds a provision protecting
against production of ESI that is not reasonably accessible and was revised to mirror the changes
made in Rule 26(b)(2)(B). Similarly, changes were made in the Rule 45(d)(2)(B) provision that
tracks the Rule 26(b)(5)(B) provision for asserting a claim of privilege after information is pro-
duced. The Rule 45(d)(1)(a) duties related to responding to a subpoena were revised to include
the same objections to, and designations related to form of, e-discovery as the changes made to
Rule 34.

Finally, the advisory committee changes include new information to be submitted in the
Form 35 report to the court, including information related to disclosure and discovery of ESI.

Conclusion
The conclusion to the advisory notes sum up the purpose, goals, and potential impact of
the e-discovery changes:

The proposed rule amendments reflect and accommodate changes in discovery
practice that have been in the making for years, brought about by profound changes
in information technology. The proposed amendments work in tandem. Early atten-
tion to the issues is required. The requesting party is authorized to specify the forms
in which electronically stored information should be produced and a framework is
established to resolve disputes over the forms of producing such information. A party
need not review or provide discovery of electronically stored information that is not
reasonably accessible unless the court orders such discovery, for good cause. A proce-
dure for asserting claims of privilege or of work-product protection after production is
established. Absent exceptional circumstances, a party that is unable to provide dis-
covery of electronically stored information lost as a result of the routine operation of
an electronic information system cannot be sanctioned, if that operation was in good
faith. Electronically stored information has the potential to make discovery more effi-
cient, less time consuming, and less costly, if it is properly managed and effectively
supervised. The volume, the dynamic character, and the numerous forms of electron-
ically stored information, among other qualities, also have the potential to increase dis-
covery costs and delays, further burdening the litigation process and exacerbating
problems the Advisory and Standing Committees have been grappling with for years.
The proposed rules provide support for early party management and, where necessary,
effective judicial supervision. Keeping discovery manageable, affordable, and fair is a
problem that litigants and judges in all courts share . . . . <

Rebecca Levy-Sachs opened the Sarasota, Florida, office of Robinson & Cole in 2002. She previ-
ously was a partner in Podvey Sachs in New Jersey. Rebecca has been involved in litigation involv-
ing technology, e-discovery battles, and coverage claims related to electronic information. She can
be reached at rlevy-sachs@rc.com.
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Legislative Update

Congressional Action Unlikely on
TIPS Issues

s I write, about 100 days remain until the mid-term congressional elections, with
pethaps 25 legislative days left. Those of you following Congress have seen a num-
ber'of “easy” bills pass the House and Senate. Some will undoubtedly become law.
Others have passed one house with sufficient fanfare to convince voters that
Congress is doing the public’s work.

However, checking the status of pending legislation of importance to TIPS mem-
bers makes it evident that our cry might be that of the old proverb “Blessed is the
man who expects nothing, for he shall never be disappointed.” None of what I call
“relevant issues” is likely to be marked “enacted” during the 109th Congress. Let’s
take a quick look.

Asbestos

S. 852 would create a $140 billion trust fund to compensate workers exposed to
asbestos and prohibit them from suing their former employers. The fund would use
medical criteria and occupation exposure to determine the amount of claimants’
awards. The fund would be privately funded by defendant companies, existing trust
funds, and insurance companies. S 852 was brought to the floor this February,
where it immediately ran into trouble; opponents sought to sidetrack it by a series
of “killer” amendments and budget points of order. The budget points of order,
requiring 60 votes to set aside, failed by a 58-41 vote. Hence S. 852 will not be
brought up again for floor consideration until Sen. Arlen Specter (R-PA) can con-
vince Majority Leader Bill Frist (R-TN) that he has the required 60 votes. While sev-
eral asbestos-related bills are also pending in the House, no significant committee
action has occurred, and none is expected until the Senate acts.

Medical Malpractice

The American Medical Association, many insurers, and asbestos-related compa-
nies have repeatedly called for federal legislation preempting state medical profes-
sional liability laws and limiting compensation to patients injured by negligence.
They presume legislation will reduce medical malpractice insurance premiums. In

Leo J. Jordan

this Congress, the House passed H.R. 5 (230-194) in July 2005. This bill would
impose a cap of $250,000 on pain and suffering awards, cap punitive damages,
eliminate joint liability on noneconomic damages, and impose a federal statue of
limitations.

The Senate has made several attempts to adopt similar legislation. However, it
hasn’t succeeded in getting the 60 votes required to invoke cloture and cut off
debate. While efforts may be renewed in the next 100 days, this legislation likely
will not be enacted in this Congress.

Health Courts

Legislation to create “health courts” has been introduced in both houses.
Under this system, medical negligence litigation would be removed from the tort
system and heard by tribunals whose members have expertise in health care. This
would likely be an administrative tribunal providing benefits to injured claimants
on a workers’ compensation or standardized schedule or formula. Hearings were
recently held before the House and Senate, and convincing testimony was offered
by ABA representative Cheryl Niro of Chicago. It is unlikely that such legislation
will be enacted in the foreseeable future.

Concluding Thoughts

Several other tort reform measures are pending in both houses. However, while
frenzied activity before the November elections is anticipated, the probability of
passage of any of them is small.

Space limitations preclude consideration of other legislation important to TIPS
members. Nonetheless, rest assured that between the TIPS Governmental Affairs
Committee and the ABA Washington office they are being carefully monitored.

Following the November elections, I sense that the focus will shift from tort
reform to issues directly affecting insurers and the public. Post-Katrina legislation,
attempts to improve the national flood insurance program, and efforts to establish
a high-level federal catastrophe program will almost surely be on the table.

Finally, the chair of Governmental Affairs Committee has passed from yours
truly to Hervey Levin, an experienced legislative expert. This then should be my
final TortSource column. 1 extend my thanks to Lillian Gaskin of the ABA
Washington staff and the editorial leaders of this publication for their outstanding
help and guidance. Finally, I express my gratitude to all of our readers who have
carefully followed this column over the years. <

Leo ]. Jordan is immediate past chair of the TIPS Governmental Affairs Committee and is a
member of the ABA Standing Committee on Governmental Affairs. He can be reached at
leojordan@comcast.net.

> In Motion

Barbara J. Gislason, founder, immediate past chair, and current newsletter vice-chair
of the TIPS Animal Law Committee, was highlighted in the New York Times feature
“New Breed of Lawyer Gives Every Dog His Day in Court” on September 3, 2006. She
practices animal law in Minneapolis, Minnesota.

Judith E Goodman, a partner in the New York City firm of Goodman & Jacobs LLP
who specializes in insurance coverage, has been named a 2006 New York Super
Lawyer. The annual award is announced by Law & Politics Magazine and is given to
only five percent of the attorneys in Manhattan. Goodman is the immediate past editor-
in-chief of TortSource.

Michael A. Hamilton, member of Cozen O’Connor PC in Philadelphia, Pennsylvania,
recently presented at the Insurance Coverage and Claims Institute in Chicago. Hamilton
concentrates his practice in insurance coverage, bad faith defense, and commercial liti-
gation, and he spoke on “Insurance Coverage Issues Regarding Media, Internet, and
Intellectual Property Claims.”

Cynthia M. Maleski has been appointed to the Law Committee of the National
Fraternal Congress of America, a nine-member board composed of prominent national
attorneys of member societies. Maleski is a national trustee for the First Catholic Slovak
Ladies’ Association, a fraternal benefit society. She operates her own law practice in
Natrona Heights, Pennsylvania, and is vice-chair of the Pennsylvania Bar Association
Judicial Administration Committee and Public Service Task Force.

Ron Richman, a shareholder at Bullivant Houser Bailey PC, was recently elected by the
firm’s board of directors to serve as the new managing partner of the firms San
Francisco office. Richman’s practice includes insurance coverage, claims handling and
bad faith defense, construction litigation, and real estate and general business litigation.
He is immediate past chair of the TIPS Insurance Coverage Litigation Committee.

Francine L. Semaya, firm member and chair of Cozen O’Connor’ insurance corporate
and regulatory practice group, presented “Protecting Your Interests When a Trading
Partner Faces Insolvency” at a recent American Conference Institute conference on rein-
surance claims and collections held in New York. Semaya concentrates her practice in
reinsurance, insolvency, and national and global insurance regulatory matters. %
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Preserving Electronic Materials: A Practical Guide
continued from page 1

the failure is inadvertent, can result in sanctions or adverse jury instructions. A
number of steps can be taken to preserve documents before and during litigation,
and various resources are available to aid this process. These steps are explored
below.

A Preservation Checklist

The obligation to preserve electronic data begins once a potential party reasonably
anticipates litigation. At this point, a party must suspend its routine document reten-
tion/destruction policy and put in place a “litigation hold” to ensure that all relevant
documents are preserved.

Because the obligation for such a hold originates as soon as litigation is anticipated,
make sure that you regularly educate clients regarding document retention, so that they
are not surprised by this development when it arises. In-house counsel must periodi-
cally advise employees of the significance of these preservation obligations. The com-
pany should consider addressing this issue in a company’s code of conduct and when
training and auditing employee compliance with internal policies.

Issue the litigation hold in writing. Although a general hold may be made initially,
once key players are identified, communicate it directly to them. Have a standard liti-
gation hold letter that you send not only to the general counsel and heads of business
units involved in the litigation but also to persons in possession of documents that need
to be preserved. The letter should inform the client and employees of the types of doc-
uments that need to be preserved (i.e., e-mail, voice mail, calendars, those stored in
handheld devices), the relevant time parameters, the subject matter of the materials,
and specific instructions on how to preserve the electronic materials.

Understanding your client’s electronic retention system and policies is essential. This
entails communicating with the key players and your clients information technology
department. The new proposed Federal Rules of Civil Procedure, scheduled to go into
effect in December 2006, require counsel for all parties to meet and confer regarding
the types of electronically stored materials that will be produced and their method of
production. In addition, to facilitate discussions of the timing of production and to
come to an agreement on discovery scheduling orders, you must understand the vol-
ume of materials that need to be reviewed and potentially produced.

When investigating a clients document retention policies, ascertain whether the
client has an automatic e-mail destruction policy or if the decision to delete is solely left
to an employees discretion. Likewise learn whether backup tapes are recycled and the
length of time they are kept. Make sure that all backup media that the party is required

Mark Your
Calendar

TIPS Section Fall Meeting
October 19-22, 2006, Pinehurst, NC
(312-988-5672)

Fidelity & Surety Law Committee
Meeting

January 24-26, 2007, San Francisco, CA
(312-988-5672)

Aviation Litigation

October 25-27, 2006, Washington, DC
(312-988-5708)

ABA Midyear Meeting
February 7-13, 2007, Miami, FL
(312-988-5672)

U.S. Supreme Court Admissions
Ceremony

December 9-11, 2006, Washington, DC
(312-988-5708)

Insurance Coverage Litigation
Committee Meeting

February 15-18, 2007, Tucson, AZ
(312-988-5597)

33rd Annual Midwinter CLE Meeting
January 11-14, 2007, Laguna Beach, CA
(312-988-5597)

Transportation MegaConference VIII
March 8-9, 2007, New Orleans, LA
(312-988-5708)

to retain is identified and stored in a safe place. If necessary, segregate the relevant backup
tapes so they will not be inadvertently recycled. Neither the new proposed federal rules nor
the case law discussing electronic preservation require the automatic production of back-
up tapes. However, preserving the relevant tapes is important, especially if your client recy-
cles backup tapes on a regular basis.

Counsel also must interview the main actors to determine how they store and use elec-
tronic information. Does a person use a laptop or save voicemail messages on an office or
cell phone? Does he or she routinely delete electronically transferred information?
Determine if the employee keeps an elec-
tronic calendar or a handheld device and
whether it is routinely synched to the com-
pany’s system. Do not forget that, with the
vast volume of e-mail, many persons assign
support staff to manage and respond to cer-
tain types of e-mails. In such cases, the files
maintained by administrative assistants of
these essential persons may need to be pre-
served as well.

Once these actors have been identified,
create electronic copies of their relevant
electronic files so they are preserved for
review.

Throughout this process, keep a log of
the instructions given regarding data preservation, a list of the people contacted, and the
steps taken to preserve data. This way, if opposing counsel in litigation makes spoliation
claims, you will have a record of the good faith efforts extended to preserve the relevant
data. As with paper discovery, the extent of what will be produced varies, depending upon
many factors. Nonetheless, cataloging and understanding all sources of potential electron-
ic documents, even if they are not all produced, is crucial. (The cost to retrieve electronic
data is a factor considered in determining what will ultimately be produced.) Armed with
an accurate catalog of your clients electronically stored data, you will be well poised to
make decisions and have factual information to support the decisions surrounding docu-
ment production issues.

At this point, you are ready to design your production plan. However, counsel has a
continuing duty to make sure that potentially relevant materials are preserved. Document
productions are not on the minds of persons going about their daily work. Therefore coun-
sel must periodically remind clients of their preservation obligations.

E-Discovery Resources

The new proposed Federal Rules of Civil Procedure and the comments to them are an
essential guide. For a copy, go to www.uscourts.gov/rules/EDiscovery _w_Notes.pdf.

More helpful information can be found at the Web site of the Sedona Conference, which
has produced The Sedona Guidelines: Best Practice Guidelines & Commentary for Managing
Information & Records in the Electronic Age (Sept. 2004) and other articles on e-discovery.
These may be found at www.thesedonaconference.org/ content/miscFiles/publications_html.

As a starting point for research on the most up-to-date decisions on e-discovery issues,
including scope of discovery and cost shifting, two very comprehensive sources can be
found at (1) wwwkrollontrack.com/ediscovery, where you can sign up for automatic
monthly notices on new cases; and (2) www.kenwithers.com. Withers works for the
Federal Judicial Center and maintains this personal Web site to assist counsel with elec-
tronic discovery issues.

The Federal Judicial Center (www.fjc.gov) provides information on e-discovery and also
has a PDF version of the most recent Complex Litigation Manual at http://wwwfjc.gov/
publichome.nsf/autoframe?openformé&url_l=/public/home nsf/inavgeneral?openpage&url_r=/
public/home.nsf/pages/470. Section 40.25(2) contains topics for discussion in a meet-and-
confer session regarding production of electronic discovery

The Electronic Evidence and Discovery Handbook: Forms, Checklists, and Guidelines by
Sharon D. Nelson, Bruce A. Olson, and John W. Simek was published this year by the ABA.
For information about the comprehensive text, extensive electronic evidence case digest,
and accompanying CD-ROM with over 70 forms in Word format, go to the ABA Web Store
at www.ababooks.org and enter Electronic Evidence in the store browser. <

Maureen Mulligan is a shareholder at Ruberto, Israel & Weiner in Boston and is a member of the
TortSource editorial board. She is currently cochair of the TIPS Corporate Governance Task Force
and a former chair of the Professional Liability Committee. She can be reached at msm@riw.com.
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@ ) When [ Was a New Lawyer”

Janice P. Brown
Founder, Brown Law Group ALC
San Diego, California

What is your background, and what inspired you to become a lawyer?

I was raised in a well-disciplined, military family, and my father has a strong per-
sonality. We both had our own opinions and convictions, and I often found myself
engaged in lively debate with him. These exchanges inspired me to believe that I
could be successful in helping others by pursuing a legal career in which I could
effectively apply my verbal communication skills.

Where did you go to law school, and what did you do right after that?
I attended the Gonzaga University School of Law and fol-
lowing graduation was recruited to work as a trial attorney
at the Department of Justice Honors Program—Tax Division
in Washington, D.C. T spent four years representing the
United States in cases throughout the western region of the
country.

Do you have any young lawyer experiences that partic-
ularly stand out in your memory? If so, what have you
learned from them/how have they helped you to
become so successful?

At the Department of Justice, I would show up at deposi-
tions and my opposing counsel would mistake me for a
secretary or the court reporter and act surprised when I
explained that T was the lawyer. That used to make me
angry. But, as time has gone on, I have learned that some-
one else’s underestimation is an opportunity for me not only to prove that person
wrong, but to prove to myself and others that I have much to contribute to this pro-
fession and much to gain through my own personal growth and development. In
other words, I play chess, not checkers.

Janice Brown
then and now.

Whom do you most admire?

(a) Within the ABA, Dennis Archer.

(b) Outside the ABA, Tiger Woods.

(c) Personally, my husband, Lt. Col. David Fennell.

What is your greatest source of professional pride?

Being named 1995 Lawyer of the Year by the California Association of Black
Lawyers. Another proud moment in my career came when I found the courage to
follow my inner voice and establish my own firm, creating a positive workplace
environment with happy and brilliant lawyers who are as dedicated as I am to qual-
ity performance, superior client service, and winning results.

What got you started with ABA involvement?

I first became involved in the ABA when I served on the Commission for
Opportunity for Minorities in the Profession, a cause I fully supported due to the
under-representation of people of color in law. The experience was a positive and
rewarding one because 1 felt I was personally involved in making a real difference
in the future of the profession.

What was the worst professional advice you ever received?

I was told I needed this (former) firm to succeed. I've found over the years that no
one person or firm can guarantee individual success. Each of us has to make our
own way on our own terms. When I followed this advice myself and established my
own firm, I discovered that I was indeed capable of achieving a certain degree of
success.

What was the best professional advice you ever received?

Follow your instincts. Even though there may be times when you’re unsure,
your instincts always ring true if they are predicated on professionalism, charac-
ter, and integrity.

What personality trait has served you best over the years?
Persistence, followed closely by humor.

What challenges you the most?

We all encounter difficult people and work-related pressures and stress, but I
find my biggest challenge is simply not having enough time in the day to accom-
plish everything I want to do. I have to remind myself to be realistic, do what 1

can in the time I have, and realize that what-
ever I don't get to will be there waiting for me
tomorrow.

What is the one thing you cannot stand
(regarding the
law/lawyers)?

I'm bothered by
people who make
judgments about
me or my firm
without knowing
who we are, what
we do, and what we
stand for. 1T dont
like being pigeon-
holed and am
offended by those
who underestimate
me and the caliber

of my work.

What is your favorite type of legal work?
I very much enjoy the responsibility of run-
ning my firm and being an integral part of
my client’s management structure as a way of
preventing, reducing, or eliminating law-
suits. We are pioneering an innovative
approach known as preventive law, in which
we help clients reduce their overall liability
using a variety of proactive approaches,
including training programs, policy drafting,
advice about employee manuals and arbitra-
tion clauses, and pre-termination counseling.
With this process our clients appreciate our
commitment to their best interests in pre-
venting litigation.

What are your future ambitions?
I hope to someday find the time to write a

Janice Brown’s Advice for
New Lawyers:

Listen to your gut instincts. Ethics,
integrity, and pride come from
your instincts. Take the time to get
quiet and listen.

Develop your own style. Copying
someone elses will feel like an ill-
fitted suit. Authenticity leads to
opportunity.

Be optimistic. There are several
ways to view situations. Select the
view that makes you and others
around you happier.

Minimize your exposure to nega-
tive people. Despite our best
plans, there are people we meet
from time to time who spread ill-
will. They are toxic, so minimize
or eliminate your time with them.

Embrace difficulties. Someone
once told me that a “set-back” is
nothing but a “set-up” for a
“come-back.” Everything that I
thought was hard at the time—
relocating to D.C., getting a
divorce, starting my own firm,
ending a partnership—actually
was the best thing that could have
happened to me. %

book about my experiences and to mentor young lawyers so they, too, have the
opportunity to experience the satisfaction and rewards of running or being part
of a successful, goal-fulfilling practice.

What can the ABA do to be a good home to young lawyers?

Provide opportunities for young lawyers to obtain solid, practical advice on how
to flourish and thrive as both leaders and lawyers and also to offer a forum in
which they can have a voice and participate in shaping the future direction of
the profession. #
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Electronic Court Filings:
The Future Is Now

magine being able to make court filings from your office, home, or hotel without hav-
ing to deliver or mail copies to either the clerk of the court or opposing counsel. This has
been a reality for many attorneys practicing in federal courts for several years. In 2001,
the Administrative Office of United States Courts began to implement CM/ECE an elec-
tronic filing system for U.S. courts, by means of which counsel can make filings in a par-
ticipating court through the courts Internet site. CM/ECF then e-mails copies of the filings
to all counsel registered for that particular case, satistying the service requirements of
Federal Rule of Civil Procedure 5. Courts distribute orders and other notifications to
counsel by means of e-mails sent through CM/ECE In some courts, the use of the system
is required and old-fashioned paper filings are not routinely accepted.

As of August 2006, CM/ECF was operational in 89 percent of the federal courts: 89
district courts, 93 bankruptcy courts, the Court of International Trade, and the Court of
Federal Claims. While the Administrative Office reports that implementing CM/ECF in
the courts of appeal began in late 2004, CM/ECF is not operational in any court of appeal
at this time. A notice on the Tenth Circuits Web site proclaims that CM/ECF “is coming,”
and some courts of appeal require that in addition to making traditional paper filings,

Roland C. Goss

counsel submit electronic versions of briefs and other filings. The final step of imple-
menting CM/ECF at the appellate level has yet to occur. Although the CM/ECF system
in all federal courts is based upon the same basic software, each court has customized the
system for its own operations. Counsel need to be aware of these differences, which
include such critical factors as different limitations on the hours during which filings will
be accepted and different consequences of missing a filing deadline due to technical dif-
ficulties on the part of either counsel or the court. The privacy of personal information is
a concern with electronic filings, and different courts have addressed privacy issues dif-
ferently. If one is not aware of the particular requirements of a court, making an improp-
er filing is relatively easy, and it may be rejected. To avoid violating local rules, missing
deadlines, or other instances of potential malpractice, counsel who use the CM/ECF sys-
tem must familiarize themselves with the filing requirements for every court in which
they make electronic filings.

Electronic filing is not widespread in state courts, and the capabilities of these courts
vary greatly. Electronic filings in some state courts started with large cases, or groups of
cases, which presented particular administrative challenges. Some state courts are using
outside vendors for electronic filing projects, while others are creating electronic filing
capabilities within their courts. The National Center for State Coutrts is providing support
for state courts in this area.

So, while electronic filing brings greater convenience and flexibility to counsel mak-
ing filings in courts—and offers a glimpse of the future now—counsel need to remain
vigilant in making such filings. <

Roland C. Goss is a partner in the Washington, D.C., office of Jorden Burt, LLP He is chair of
TIPS Communications, WebSite Editorial Board. He can be reached at
reg@jordenusa.com.
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