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SIMPLE, FAIR CONSTUCTION CONTRACT FOR SMALL
RECONSTRUCTION PROJECTS

Non- AIA Terms
a. Price
b. Description and scope of work
c. Workmanlike manner
d. Warranty
e. Insurance
i. Workman’s compensation
ii. Liability insurance
f. Contractor’s license
g. Local Law governs in absence of covenants

Nature of Disaster
a. Single building
b. Single block
c. Regional

Issues Affecting Contract for Repair
Magnitude of casualty
Inventory of disaster
Lack of materials
Price of materials
Power
Access
Permits
Inspectors
Relationship with contractors
Local vs. out of state contractors
. Negotiated vs. non-negotiated contracts
Access to assets for payment

i. Cash is king

ii. Insurance proceeds

iii. Borrower’s funds

AT T SQ@ 0 Q0T

Insurance Proceeds

a. Quality of policy

b. Coverage

c. Insurance adjustors
d. Private adjustors

e. Supplemental claims
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REMOVING RESTRICTIVE COVENANTS AS BURDENS TO A RESPONSE TO
DISASTER

David Weissmann
Weissmann & Zucker, P.C.
Atlanta, Georgia
©2006'

Restrictive covenants are designed to benefit the property owner and neighboring
property owners to establish uniformity of development. The purpose may be to enhance
and maintain the aesthetic quality of an area, provide for order amongst neighboring
landowners, to increase or maintain economic potential or to foster an expectation among
property owners as to how the future may impact their property.

Restrictive covenants come in many forms. They may include use restrictions,
architectural control guidelines, common areas, easements, and means for assessing and
spending funds from the property owners for the common benefit. These rights may be
bundled in the “declaration of covenants, conditions, restrictions and easements,” or may
consist of documents separated by time and authorship.

We shall refer to a typical example involving a residential community,
“Neverland,” which is encumbered by a declaration of covenants, conditions, restrictions
and easements restricting the property to residential development, and containing many
architectural guidelines for single family residential use only, prohibiting exterior storage
and other business uses except for a few commercially reserved outparcels at the corners
located at the entranceways into the community. Neverland is located in the path of a

vicious storm which demolishes 90% of the houses in the area and renders reconstruction

! The author thanks Amy H. Bray, Esq. of Andersen, Tate, Mahaffey & McGarity, P.C. for her excellent
research which was essential in preparing these materials. Her research is included in the attachment.
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nearly impossible for many of the underinsured homeowners. The community is
devastated, but a few homes are salvageable and remain inhabited.

Let us consider two possible redevelopment scenarios. The first involves a
private sale to a developer who wants to redevelop the site into a multi-purpose, live,
work and play environment. The second is the governor’s plan whereby the state would
provide tax and other incentives to induce a major industry to construct its corporate or
regional headquarters in the disaster area, which headquarters would provide hundreds of
jobs and spark a revitalization which would be the hallmark of the governor’s
administration following the disaster. In each example, let us assume that there are a
handful of recalcitrant homeowners who refuse to sell and want to remain in their
dwellings.

Legal Theories Permitted Change of Covenants

As long as all landowners burdened by the covenants unanimously agree,
termination of property covenants is a matter of recording a termination. If there are
some property owners that refuse, does the law offer any judicial avenue of rescission or
modification of covenants?

The case law offers hope in the theory of ‘“changed circumstances” which
authorize a change in property covenants. “Conditions must have changed so
substantially that the essential purpose of the covenant is defeated.” Barner v. Chappell,
585 S.E.2d. 590, 266 Va. 277 (2003). In a cause of action to have a restrictive covenant
declared void, a party must prove that changed conditions have defeated the purpose of
the restrictions, and the change must be so radical as practically to destroy the essential

objects and purposes of the agreement. Smith v. Chesterfield Meadows Shopping Center
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Associates, L.P., 523 S.e.2d 834, 259 Va. 82 (2000). The argument would be as follows
(as noted in Dreher Township Board v. Solitron Development Co., 481 A.2d 1207, 333
Pa.Super.33 (1984)):

1. Restrictions on use of land are not favored because they interfere with free
use and enjoyment of property.

2. Doubt should be resolved against the restriction in favor of free and
unrestricted use of property.

3. Try to ascertain original intent of parties at time of creation of restriction.

4. If circumstances have changed negating the usefulness of the restriction,
making impossible the purpose for which it was designed, then equity can relieve the
restriction.

5. If the restrictions provide a substantial value to some party (the owner of
the “dominant” estate), then the restrictions cannot be relieved.

6. The burden is on the party seeking relief from the restrictions.

Some courts require that to authorize voiding restrictions, that enforcement of the
restrictions impose a hardship that provides no substantial benefit.

There is ample case law in many jurisdictions analyzing the affect of changed
circumstances on property covenants. One typical example involved a residential
development which begins in 1927 along a small road in California which is today named
Wilshire Boulevard. The property is burdened, and benefited, by a set of covenants
fostering residential development.  Peter, our long-time resident, watches the
neighborhood grow and change over the years. Within thirty years, the road is supporting

tens of thousands of cars per day. Peter’s property, which fronts along the Boulevard, has
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become run down and is no longer surrounded by residences, but by commercial
enterprises, so that the value of his property as a residential lot is nominal, but the value
rises very significantly as a commercial lot. Unfortunately, the covenants restrict the
lot’s use to residential. In Peter’s case, his neighbors like things just the way they are and
resist his efforts to declare the covenants unenforceable. The trial court agreed with
Peter, but on appeal, the court of appeals declared that for the covenants to be
unenforceable, they would no longer benefit the complaining neighbors. In other words,
there are at least two parties which benefit from property covenants, and for the
covenants to be held unenforceable, all benefited parties would need to be desire their
termination. See Bolotin v. Rindge, 230 Cal. App. 2d, 741 (1964).

The “doctrine of changed conditions” allows courts not to enforce a covenant if
conditions have changed so dramatically that enforcement will not foster the intended
benefits of the covenant. The doctrine may be stated in reference to changes so drastic as
to frustrate the original intent of the declarant. Enforcement of covenant, the purpose for
which it was declared has ceased to have any benefit, would be contrary to the spirit of
equity. Some tests include analysis of the benefit and burden imposed, the hardship
resulting from enforcement, and the degree of changed circumstances. See, e.g. Country
Club Dist. Homes Association v. Country Club Christian Church, 2003 WL 22037643,
Mo.App.W. Dist., 2003.

The doctrine of changed conditions can be used as a defense by the property
owner seeking a change in use against an action to enforce property covenants, or
alternatively, as a sword in a declaratory action seeking an affirmative court order

terminating the covenants. Factual matters may be dispositive in the outcome of the case.
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Factors include the size of the lot in question, its proximity to unrestricted surrounding
areas, and the changed circumstance. While economic factors may be relevant, as in the
Bolotin case, they are not likely to be ultimately be persuasive.

We often try to categorize matters into one legal theory or another in order to
justify a result. For instance, if the covenant is a matter of contract, then damages in
addition to injunctive relief are available as a remedy. However, if we are dealing with
equitable servitude issues, then damages are not available. If we view the covenant as a
matter of contract, then the contractual legal principal of frustration of purpose would
seem to be applicable, but as seen in case law, one landowners frustration may in fact be
a benefit to another landowner whose expectation of continuous use of the property will
be frustrated were a court to grant relief from the covenant. Similarly, seeking guidance
from the original intent of the parties is an illusory analysis primarily because the
declarant’s purpose generally is to make a profit, and the purchaser’s intent is often times
murky — initially, he would like to live in peace and harmony but he knows that property
values increase over time and perhaps commercial use is a possibility in the future. In
some states, covenants are restricted by time constraints, whereby they expire over a
period of time, usually decades, with or without action of the landowners. A time bound
restriction has an added benefit of enhancing the alienability of the burdened property
once the covenants expire.

In our two redevelopment scenarios, if homeowners remaining in their homes
refuse to sell and demand that their use be permitted to continue, the government
ultimately has the power of eminent domain if redevelopment is for a public purpose.

Using the power of eminent domain for private revitalization, as authorized in Kelo v.
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City of New London (U.S. Supreme 2005), the governor could even announce a plan to
purchase all of the affected property for sale to a developer for revitalization, and
increased tax revenue.

In conclusion, there is sufficient case law to justify the termination of property
covenants following a disaster of the magnitude of Katrina. Recalcitrant property owners
may have remedies at law, in the form of damages, or if we adopt the equitable servitude
theory of restrictive covenants, whereby a property right was taken, then compensation

could be by the government following an eminent domain proceeding.
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Attachment
(with research outline)

1. OVERVIEW

a.

Basic premise: courts will not enforce a covenant if conditions since the
covenant was created have changed so much that enforcement will not
secure the intended benefits of the covenant (Gerald Korngold, Private
Land Use Arrangements: Easements, Real Covenants and Equitable
Servitudes, 2" Ed. 2004. page 453)

1. If the intent of the original parties to the covenant can not be
achieved by enforcement because of the changed conditions,
enforcement is not appropriate. Id. at 454, citing Downs v.
Kroeger, 200 Cal. 743, 254 P. 1101 (1927), Dierberg v. Wills, 700
S.W.2d 461 (Mo.Ct.App. 1988), Roadrunner Dev., Inc. v. Sims,
213 Neb. 649, 330 N.W.2d 915 (1983), Young v. Cerone, 338 Pa.
Super. 280, 487 A.2d 965 (1985).

1. party making the covenant would be burdened but not
benefited
2. allows courts to do away with covenants that merely "clog
title"
Glen O. Robinson, Explaining Contingent Rights: The Puzzle of Obsolete
Covenants, 91 Colum. L. Rev. 546 (1991).
Note, Termination of Servitudes: Expanding the Remedies for "Changed
Conditions", 31 UCLA L. Rev. 226 (1983)
Restatement of Property (Third) Section 7.10 (2000) "Modification and
Termination of a Servitude Because of Changed Conditions"

1. May be used to terminate a covenant entirely. See, Hirsch v.
Hancock, 173 Cal. App.2d 745, 343 P.2d 959 (1959), Zavislak v.
Shipman, 147 Colo. 184, 362 P.2d 1053 (1961), Osius v. Barton,
109 Fla. 556, 147 So. 862 (1933); Logan v. Logan, 409 S.W.2d
531 (Ky. 1966), Ford v. Union trust Co. of Md. 196 Md. 112, 75
A.2d 113 (1950), Clintwood Manor, Inc. v. Adams, 29 A.D.2d
278,287 N.Y.S.2d 235 (1968) aff'd 24 N.Y.2d 759, 247 N.E.2d
667,299 N.Y.S.2d 853 (1969); Logan v. Sprinkle, 256 N.C. 41,
123 S.E.2d 209 (1961), Thompson v. Rorshach, 416 P.2d 898
(Okla. 1966).

2. Destruction of essential purpose

a.

oo

Marks v. Wingfield, 229 Va. 573, 331 S.E.2d 463

b. Gladstone v. Gregory, 596 P.2d 491 (1979)
C.
d. Meyerland Community Improvement Ass'n v. Temple, 700 S.W.2d 263

Natelson, Law of Property Owners Associations, Section 5.5.3 (1989)

(Tex.App. 1985)
Deak v. Heathcote Ass'n, 595 N.Y.S.2d 556 (N.Y. App. Div. 1993)
Camelback Del Este Homeowners Ass'n v. Warner, 749 P.2d 930 (1987)

g. Jones v. Schoellkopf, 2005 -NMCA- 124, N.M.App.,2005
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1. To constitute a sufficient and radical change in conditions and
circumstances, as would support setting aside restrictive covenants,
degree of change must be so significant and so radical as to
frustrate the original purpose of the grantors such that the original

intent can no longer be carried out.
h. City of Rolling Meadows v. National Advertising Co., 593 N.E.2d 551, Ill.App. 1

Dist.,1991

i. Restrictive covenant should not be enforced if character and environment of
property has changed to extent that objective of restriction cannot be
accomplished by its enforcement or if it would be unreasonable or oppressive to
enforce it.

3. Elements of analysis,

a. Radical change
1. Jones v. Schoellkopf, 2005 -NMCA- 124, N.M.App.,2005

1.

To constitute a sufficient and radical change in conditions
and circumstances, as would support setting aside
restrictive covenants, degree of change must be so
significant and so radical as to frustrate the original purpose
of the grantors such that the original intent can no longer be
carried out.

ii. TX Far West, Ltd. v. Texas Investments Management, Inc., 2004
WL 62541, Tex.App.Austin,2004

1.

A court may refuse to enforce a restrictive covenant if there
has been such a change of conditions that it is no longer
possible to secure in a substantial degree the benefits
sought to be realized through the covenant.

iii. Wallace v. Grasso, 2003 WL 22436259,Mo.App.E.Dist.,2003

1.

Waiver, generally, and waiver or abandonment of a
restrictive covenant, specifically, constitutes an affirmative
defense in an action alleging breach of restrictive
covenants.

A defendant alleging that restrictive covenants have been
waived or abandoned has the burden of proving: (1) a
radical change in conditions as they were originally set
forth in the covenant; (2) that enforcement would cause
undue hardship to the defendant; and (3) that enforcement
would provide no benefit to the plaintiff.

iv. Turner v. Sellers, 2003 WL 22417100,Ala.Civ.App.,2003

1.

The equitable enforcement of a restrictive covenant can be invoked
only for the purpose of protecting the benefit which it was the object of
the covenant to afford; if the restrictive covenant has ceased to have
any beneficial or substantial value to the property, it can form no
ground for equitable relief.

v. Country Club Dist. Homes Ass'n v. Country Club Christian Church, 2003 WL
22037643, Mo.App.W.Dist.,2003

1.

To establish changed conditions warranting not enforcing a restrictive
covenant, the burden rests on the defendant to prove: (1) a radical
change in condition, (2) that as a result enforcement of the restrictions
will work undue hardship on him, (3) and will be of no substantial
benefit to the plaintiff.
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vi.

vil.

Viii.

No hard and fast rule can be laid down as to when changed conditions
have defeated the purpose of restrictions, but the changes must be so
radical as practically to destroy the essential objects and purposes of the
agreement.

Changed circumstances did not allow church to build parking lots, thus
violating covenant restricting property to private residential purposes;
church showed change only in surrounding property, not that subject to
covenant, and covenant was still useful to members of homeowners
association.

If no radical change in the condition and use of restricted property
occurs, the circumstances that there have been changes in the territory
surrounding the covenanted area will not of itself be sufficient to
destroy the restrictions.

Medearis v. Trustees of Meyers Park Baptist Church, 558 S.E.2d 199

N.C.App.,2001

1.

Smith v.

Covenants may be terminated when changes within the covenanted area
are so radical as practically to destroy the essential objects and
purposes of the agreement.

Changes to lots in residential development were so radical as
practically to destroy essential object and purpose of restrictive
covenants that lots be used for residential purposes, and destroyed
uniformity of plan and equal protection of restriction, so as to preclude
enforcement, where four buildings on lots were razed or moved, three
lots were used as parking lots for approximately two to four decades,
one lot was used as vehicle turn-around for approximately two decades,
and two lots were used for church and education purposes for
approximately four and one-half decades, and five lots, which were
planned to be used for academic-related purposes, were vacant.
Whether or not a radical change that would destroy a restrictive
covenant has taken place depends on the facts and circumstances of
each case.

Parking could under certain circumstances, constitute such a radical
change as to destroy a restrictive covenant that the land be used for
residential purposes.

Chesterfield Meadows Shopping Center Associates, L.P, 523 S.E.2d

834, Va.,2000

1.

Pettey v.

Allegations that restrictive covenant was intended to protect historical
nature of home on benefitted property and that covenant was no longer
needed because home had been relocated and entire property on which
home had been located was zoned as commercial property and had
shopping center were sufficient to state a cause of action to declare
restrictive covenant void, where purpose of restrictive covenant was not
set forth in document itself.

In a cause of action to have a restrictive covenant declared void, a party
must prove that changed conditions have defeated the purpose of the
restrictions, and the change must be so radical as practically to destroy
the essential objects and purposes of the agreement.

First Nat. Bank of Geneva, 588 N.E.2d 412, Ill.App. 2 Dist.,1992

1.

Even if general plan is evident in restrictive covenant, restrictions under
covenant will not be enforced if character of neighborhood has changed
so much since restrictions were imposed as to defeat original purpose,
although change must be so radical and complete and to render
restriction unreasonable, confiscatory, discriminatory or resulting in
destruction of purpose for which restriction was originally imposed.

Mere fact that property in question will be worth more without
restrictions included in covenants than with them is not decisive in
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iX.

X.

Marks v.

determining whether covenants are enforceable even if there has been
significant change in neighborhood since restrictions were created.
Changes in neighborhood were not sufficient to render restrictive
covenants unenforceable in light of showing that restrictions were put
in place to preserve high character of use and occupancy of subject
property and that changes which had occurred had not transformed
neighborhood in any manner that would warrant removal of lot size
restrictions.

Wingfield. 331 S.E.2d 463, Va.,1985

1.

Dreher

A party seeking to defeat enforcement of a residential restriction in a
covenant on ground of changed conditions in neighborhood must prove
that conditions in the whole neighborhood have changed so radically as
to virtually destroy the essential purposes and objectives of the
covenant.

Covenants restricting use of lots and subdivision to residential purposes
and prohibiting erection of house trailers or temporary dwellings of any
kind on those lots were not invalid and unreasonable on theory that, due
to adoption of ordinance regulating elevation of structures to be built in
subdivision as a protection against flood damage, character of
neighborhood changed from residential to recreational, where adoption
of ordinance did not radically change residential character of
neighborhood, area remained residential, as well as recreational, in
character, and possibility of flooding was no greater than it was when
restrictions were imposed.

Tp. Bd. v. Solitron Development Co., Inc., 481 A.2d 1207,

Pa.Super.,1984

1.

Equity will not enforce a restrictive covenant if the nature of the
changes in a neighborhood have been such as to make it impossible to
accomplish the objects for which the covenant was designed even
though the changes may have resulted from circumstances over which
neither of the parties had any control.

In order to effect the discharge of a restrictive covenant, the burden of
proof is on the owners of the servient tenements to show that the
original purpose and intent of the covenant has been materially altered
or destroyed by changed conditions and that substantial benefit and
advantage may not inure to the owner of the dominant tenement by the
enforcement of the covenant.

b. Undue hardship if enforced

L.

il.

Wallace v. Grasso, 2003 WL 22436259,Mo.App.E.Dist.,2003

1.

Waiver, generally, and waiver or abandonment of a
restrictive covenant, specifically, constitutes an affirmative
defense in an action alleging breach of restrictive
covenants.

A defendant alleging that restrictive covenants have been
waived or abandoned has the burden of proving: (1) a
radical change in conditions as they were originally set
forth in the covenant; (2) that enforcement would cause
undue hardship to the defendant; and (3) that enforcement
would provide no benefit to the plaintiff.

Nutis v. Schottenstein Trustees, 534 N.E.2d 380, Ohio App.,1987

1.

Where single-use-only restriction has lost its purpose or value, court
will declare such restriction no longer binding.
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Evidence established that single-residence restrictive covenant
contained in chains of title to two subdivision lots was no longer
enforceable because of substantial change in character of
neighborhood, that enforcement of restriction would not restore
neighborhood to its residential character, and that enforcement would
appear to impose great hardship on owner of two lots with minimal
benefit to owners of adjacent lot.

c. No benefit to plaintiff

i. Vernon Tp. Volunteer Fire Dept., Inc. v. Connor, 2004 WL

1857121 Pa.,2004

1.

The Supreme Court will enforce a restrictive covenant
where it is established that the restriction is still of
substantial value to the owners of the restricted tract.

As a general rule, a restrictive covenant may be discharged
if there has been acquiescence in its breach by others, or an
abandonment of the restriction.

Changes in the character of a neighborhood may result in
the discharge of a restrictive covenant.

Where changed or altered conditions in a neighborhood
render the strict adherence to the terms of a restrictive
covenant useless to the dominant lots, the Supreme Court
will refrain from enforcing such restrictions.

Land shall not be burdened with permanent or long-
continued restrictions which have ceased to be of any
advantage.

1. Wallace v. Grasso, 2003 WL 22436259,Mo.App.E.Dist.,2003

1.

Waiver, generally, and waiver or abandonment of a
restrictive covenant, specifically, constitutes an affirmative
defense in an action alleging breach of restrictive
covenants.

A defendant alleging that restrictive covenants have been
waived or abandoned has the burden of proving: (1) a
radical change in conditions as they were originally set
forth in the covenant; (2) that enforcement would cause
undue hardship to the defendant; and (3) that enforcement
would provide no benefit to the plaintiff.

iii. Essenson v. Polo Club Associates, 688 So.2d 981, Fla.App.2.Dist.,1997

1.

Changed circumstances caused by rezoning of property at request of
servient estate did not permit cancellation of restrictive covenant,
where covenant retained its value to dominant estate.

Although restrictive covenants can be cancelled or modified, law does
not permit cancellation of property restrictions for purpose of
accommodating best or most profitable use of particular piece of
property affected by restriction.

If restrictive covenant on servient estate was for benefit of, and is still
of substantial value to, dominant estate, it will be enforced regardless of
changed conditions.

iv. Ohio Turnpike Comm. v. Goodnight Inn, Inc., 590 N.E.2d 1270, Ohio App. 9

Dist.,1990
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v. Wheeloc

If there is a substantial value in the restrictive covenant which is sought
to be protected, a court will enforce the covenant upon request of the
owner of the dominant estate; furthermore, where a restrictive
covenant is of substantial value to dominant estate, even though there
has been a change in the condition of the neighborhood, a court will
restrain its violation.

k v. Gibson, 744 S.W.2d 464, Mo.App. W.D.,1987

1.

vi. Dierberg

Agreement between predecessors in interest of owners of lakefront
property restricting construction of docks to specific locations on lake
was enforceable, notwithstanding one owner's contention that change in
depth of lake rendered agreement unenforceable; each owner, as
dominant estate holder, had an interest in preventing congestion in cove
caused by changed locations of boat docks, and any hardship on
servient estates must give way to dominant estate interest, even
assuming that there had been an adverse change of circumstances
affecting servient estates.

v. Wills, 700 S.W.2d 461, Mo.App. E.D.,1985

1.

vii. Wood v.

If restrictive covenants apply to an entire area and redound to benefit of
all property owners in restricted area, then waiver or abandonment
occurs only when violations of restrictions are so general as to indicate
an intention or purpose to abandon plan or scheme intended to be
maintained by the restrictions.

Change in circumstances so as to render a restrictive covenant
unenforceable must be so radical as to defeat essential purpose of the
covenant or render the covenant valueless as to the parties.

If restrictive covenant remains of substantial value, court will enforce
it, even though changed conditions have caused a hardship to party
seeking relief from covenant.

Court is more likely to deny enforcement of restrictive covenant on
grounds of changed conditions if such changes have occurred within
restricted area itself and have been wrought by party seeking judicial
enforcement.

Change in circumstances in restrictive covenant through release of one
tract of land subject to covenant and construction of road across another
tract was not so material as to render covenant unenforceable, where
there was no evidence that use of one tract for highway purposes had
significantly altered residential character of other tracts, but rather,
landowners had continued to use and enjoy their property for
residential purposes uninterrupted by relocation of the road, and where
tract released from covenant was on opposite side of road from
remaining property so that its use for bank purposes had no significant
effect on three tracts still subject to the covenant.

Commercial development of property surrounding area subject to
restrictive covenant limiting commercial use of land did not constitute a
radical and fundamental change sufficient to render the covenant
unenforceable.

Dozier, 464 So.2d 1168, Fla.,1985

4. Fact specific analysis

Motel owners could not rely on changes occurring in neighborhood
before their own acquisition of title in seeking to remove deed
restriction, where motel was only major structure that was built in
violation of restrictive covenants, and allowing them to expand it in
further violation of restrictive covenants would only open the door to
even more violations, eventually resulting in complete circumvention
and abandonment of the restrictive covenants.
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a. Chesterfield Meadows Shopping Center Associates, L.P. v. Smith, 568 S.E.2d 676,

Va.,2002

i

ii.

Restrictive covenant was void, where use of surrounding property had changed
from farm land to commercial use.

The determination of the degree of change in use of property sufficient to void a
restrictive covenant is inherently a fact-specific analysis in each case.

b. Lennon v. Neil, 744 N.E.2d 228, Ohio.App.11.Dist.Lake.Co.,2000

1.

ii.

Subdivision's residential use restriction continued to be valid in the face of the
increased commercialization of the surrounding area, where landowner's vacant
lot served as a "buffer" or "stop gap" for the advance of commercialization.

Trial court gave adequate consideration to changes that occurred outside
subdivision in reaching its conclusion that residential-only use restriction
remained enforceable; trial court permitted introduction of evidence regarding
commercial development outside subdivision, including map of surrounding
area and affidavit of director of county planning commission that addressed the
recent changes occurring outside subdivision, and trial court's due consideration
of this evidence was reflected in its judgment entry.

Bolyard. 411 S.E.2d 684, W.Va.,1991

c. Miller v.
i

il.

1il.

d. Grady v.

Valid restrictive covenants applying to residential neighborhood cannot be
nullified by changes in neighbor's character unless changes are so radical as
effectively to destroy essential objects and purposes of neighborhood's original
plan of development.

Evidence failed to establish that residential use limitation should not be enforced
against operator of beauty shop because of changes in neighborhood, despite
existence of other cottage industries, including a car restoration business;
neighborhood changes were not so radical as to nullify residential restriction,
and use of basement garage occasionally to paint cars and another neighbor's
seasonal use of his house to prepare tax forms did not show radical change, and
did not present same commercial use as beauty shop.

Property owners were not precluded from enforcing residential purposes
covenant restriction in subdivision on basis of owners' car restoration business;
evidence indicated that owner restored cars as a hobby and not as a business,
and that the owners' son, who had been paid for some car painting, had
graduated from college and moved away.

Schmitz, 547 A.2d 563, Conn.App.,1988

1.

ii.

iii.

Finding that residential character of neighborhood had changed, such that
covenant prohibiting subdivision of land was no longer enforceable, was not
supported by evidence that parties seeking to enforce covenant against adjoining
landowner had rented part of their house and carriage house to tenants.

Test for determining whether change in circumstances justifies withholding of
equitable relief to enforce restrictive covenant is whether circumstances show
abandonment of original restriction making enforcement inequitable because of
altered condition of property involved; fact that burdened property would be of
more value if restriction were not enforced is of no consequence.

Insufficient change in circumstances was shown to justify withholding of
injunctive relief to enforce restrictive covenant not to subdivide property for
purpose of building more than one house in that most of the evidence concerned
rental of various properties rather than subdivision; benefitted property was still
being used for purpose contemplated by original covenant and it could not be
said that circumstances showed abandonment of original plan sufficient to make
enforcement of covenant inequitable.

e. Allemong v. Frendzel, 363 S.E.2d 487, W.Va.,1987

1.

Valid restrictive covenants applying to residential neighborhood cannot be
nullified by changes in neighborhood's character unless changes are so radical as
to effectively destroy essential objects and purposes of neighborhood's original
plan of development.

-161 -



il.

Restrictive covenant prohibiting sale of alcoholic beverages on premises, and
providing that covenant shall run with land, was enforceable by way of
injunction against grantee, who took property with full notice of restrictive
covenant, even though there were numerous commercial establishments
operating as sales outlets for beer within three-mile vicinity of grantees'
convenience store, with at least two outlets being as close as one-fourth mile
from store; area immediately surrounding grantees' restricted parcel remained
predominantly residential and agricultural.

5. If removed from one lot, remove from all
a. Karner v. Roy White Flowers, Inc., 527 S.E.2d 40, N.C.,2000

i.

ii.

iii.

1v.

If a restrictive covenant is removed from a lot within a subdivision, that action
extinguishes the restrictive covenant on all properties within the subdivision.
The law requires either a complete abrogation of the restrictive covenants on all
of the lots in a subdivision, or a complete enforcement of the restrictive
covenants as to all of the lots in the subdivision.

The determination of whether a change of circumstances has taken place so as to
void a restrictive covenant in equity depends on the specific facts of each
individual case.

Equity cannot balance the relative advantages and disadvantages of a covenant
and grant relief against its restrictions merely because it has become
burdensome.

b. Camelback Del Este Homeowners Ass'n v. Warner, 749 P.2d 930, Ariz.App.,1987

i.

ii.

iii.

Restrictive covenants were enforceable as to all lots in residential subdivision,
though lots in issue had become less desirable as residences as area had
developed, where purpose of restrictions had not been frustrated and
subdivision, as a whole, remained desirable for single-family homes.

Relative hardships did not warrant lifting of restrictive covenants on certain lots
in residential subdivision in order to allow commercial development, though
developer had expended between $350,000 and $400,000, where developer was
aware of restrictions in subdivision before most expenditures were incurred, as
well as intention of at least some homeowners to enforce covenants.

Although restrictions in subdivision deeds may be changed in whole or in part,
change or changes must affect all subdivision properties subject to restrictions.

6. Burden of proof
a. Barner v. Chappell, 585 S.E.2d 590,Va.,2003

1.

ii.

Once a restrictive covenant has been established, the party asserting that the
restriction is unenforceable because changed conditions have defeated the
purpose of the restriction has the burden of proving that the purpose of the
restriction no longer exists.

Changed conditions can make a covenant unenforceable only if they have
changed so substantially that the essential purpose of the covenant is defeated.

b. Save the Prairie Soc. v. Greene Development Group, Inc., 752 N.E.2d 523,

[1.App.1.Dist.,2001

i

il.

Developer, against whom preliminary injunction was sought pending
determination of suit to enforce restrictive covenant, failed to establish that
character of residential community had changed so radically that enforcing
restrictive covenants would have no longer achieved purposes for which
grantors imposed covenants.

A change in a neighborhood such as will prevent enforcement of a restrictive
covenant must be so radical and complete as to destroy the purposes for which
the restriction was imposed and to render the restriction unreasonable,
confiscatory and discriminatory; the burden of proving such a change in the
neighborhood is on the party attacking the restrictive covenant.
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A Practical Approach to Filing and Preserving Insurance Claims

Insurance provisions are common in almost every type of agreement dealing with real
estate transactions, including purchase agreements, leases and construction contracts. It is a fact
of life, however, that the policies of insurance that are obtained to protect the interests of the
parties to these agreements are generally procured by agents and risk managers that have little, if
any, involvement in the actual transaction. This creates the possibility that when a claim arises,
the coverage provided by the policy does not exactly match the allocation of risk that the parties
thought they had achieved. This mis-match of expectations and actual coverage can create
problems during the claim process.

There are several steps that can be taken to assist a party in making a claim under an
insurance policy following a loss. The discussion below is intended to identify these steps and
some of the legal issues that may arise as a party attempts to recover a loss that was, or at least
was supposed to be, insured.

Policy Procurement.

Insurance policies are purchased. For the most part, the transaction is handled through an
agent or broker, and although the policy holder may think of the agent or the broker as providing
the insurance, the actual policy is issued by an insurance company — not the broker. Often, a
party obtaining insurance receives a certificate from the broker and may not receive the actual
policy. It seems almost too obvious, but a starting point for any insurance claim is having the
actual insurance policy. While a certificate of insurance may be evidence that a policy exists, the
certificate is not the policy itself and offers virtually no assistance in determining whether a
specific exclusion applies or whether the proper procedure for making a claim has been
followed.

In instances in which a client is an additional insured, it is important to have a copy of the
actual endorsement.

The fact that the policy was obtained through a broker can create significant issues,
particularly when the policy does not cover what the insured thinks the policy should cover.
Attempts to obtain coverage can involve:

e Whose agent is the broker; is the broker an agent of the policy holder or an agent
of the insurer?

e Did the broker have a relationship with the insurer that raises the possibility that
duties to the policy holder may have been breached, or at least not observed?

e Did the agent breach its own duties toward the policy holder in obtaining the
policy or advising on the type of policy to obtain?

To assist in exploring these issues, the insured needs to maintain a record of communications
with the broker and a record of the payments that have been made for policies. Although it is



normal for clients to dispose of business records from time to time, in the case of insurance
policies and records of premium payments, the best advice is often to keep everything forever,

Relevant Policies.

After you have found all of the insurance policies in your client’s possession, you should
determine which insurance policies may cover the claim. Depending on the nature of the event
giving rise to the claim, there may be coverage under several policies, such as a general liability
insurance policy and property insurance policy. Also, there may be coverage under someone
else’s insurance policy, such as a tenant’s, contractor’s or third-party property manager’s policy.

In reviewing a policy, it is important to remember that courts generally interpret the
language as a contract and strictly construe the contract against the insurer. The tendency of the
courts is to maximize coverage and any ambiguity in coverage is construed in favor of the policy
holder. For this reason, do not automatically assume that just because a loss is excluded by one
section of a policy, that it is not covered by another section. In addition, do not rely on the
agent’s interpretation of coverage; just because the agent tells your client that there is no
coverage, that does not necessarily mean the loss is not covered.

Notification.

Most insurance policies contain a procedure for notifying the carrier of a loss. These
provisions not only function to provide information to the carrier when a loss occurs, but they
also serve as a potential defense to coverage if the policy holder does not observe the policy
procedures.

Notice provisions typically cover the following:

e Who should be notified - usually the insurance agent or broker;
e How and by when to give notice; and
e What information should be provided in the notice.

It’s important to comply with insurers’ notice requirements, and other policy conditions such as
submitting a proof of loss, to the extent possible under the circumstances of the claim. Insurance
companies view notice provisions as “conditions precedent” to coverage, so if a notice is not
given in the manner required by the policy, the insurer will often take the position that the
coverage afforded by the policy is unavailable.

In some cases, simply a notice of a claim is not enough. One of the primary benefits of
some policies is the duty of the insurer to defend. It may be necessary to “tender” the claim for
defense with a specific demand that the insurer appear and defend in accordance with the terms
of the policy. When the tender is actually made to the insurance company can have a bearing on
which expenses are paid by the carrier.

Some policies have time limitations for notices that have the effect of shortening the
statute of limitations for making a claim. If the claim is not made within the specified time, the



policy provides that the loss is excluded. Observing these time limits can avoid giving the
insurance company an extra argument as to why coverage is not available.

In most instances, court reviewing an insurance company’s denial of coverage based on
technical notice arguments rely on a “prejudice of rights” analysis; i.e. did the failure to provide
the notice in the manner or within the time limits specified in the policy somehow prejudice the
rights of the insurance company to adequately investigate and defend the claim. While it may be
hard for the insurance company to prove “prejudice,” the policyholder will save time and money
if the entire argument can be avoided in the first place.

Duty to Cooperate.

Most insurance policies require the insured to cooperate with the insurance adjusters as
they investigate claims. Cooperation is normally in the best-interest of the insured, since it will
lead to a faster resolution of the claim. Cooperation means complying with requests for
documentation and information. That may mean providing photographs, financial statements
and other documentation to establish the extent of a loss. If the insured fails to cooperate, the
insurer may deny coverage.

Cooperation does not mean acquiescence. The determination of an adjuster is not
necessarily legally binding as to the extent or cause of loss. Ultimately, the language of the
policy determines coverage, and it may be necessary to initiate legal action against the insurer to
establish coverage. To aid in any litigation, the client should retain a record of all actions taken
during the investigation process. That includes keeping an accurate record of the costs and
expenses incurred as a result of the loss.

Insurer Response.

Most states impose certain duties on insurance companies to adequately investigate
claims and promptly response to policyholders. The method by which a claim is investigated,
and the manner in which the insurer responds may provide additional grounds for recovery by a
policyholder whose claim is not otherwise covered by the policy.

The initial response may be an outright denial of coverage, or perhaps, in the case of
claim of liability asserted against the policy holder, an acceptance of the tender of defense with a
reservation of rights. If the insurance company defends with a reservation of rights, it may be
necessary to have for the client to retain counsel to monitor the progress of the claim. In most
instances in which a reservation of rights is asserted, the carrier will attempt to provide on-going
information about the claim to the insured so that the insured is not able to claim that the insurers
defense of the claim somehow prejudiced the rights of the insured to the extent that coverage of
the claim is required, not withstanding the exclusion of coverage under the policy.

If a claim is rejected, the statute of limitations may begin to run against the policy holder
for the insurer’s breach of the insurance contract. Again, there may be limitations in the policy
itself which attempt to shorten the period during which a denial of coverage may be disputed. It



may be necessary to commence a declaratory judgment action against the carrier to make certain
that the limitations period does not run while the underlying claim is being litigated.

Denial of Coverage.

If it appears that a claim will be denied, it may be advantageous to have an attorney
become involved in the claim process. The lawyer can begin constructing a record concerning
the denial that is most advantageous to the policyholder. If a denial is forthcoming, the attorney
will also be in a position to promptly commence against the carrier and avoid any policy time
limits.

Some warning signs to a potential denial of coverage are:

e Lack of response from the carrier or adjuster;

e Change in style in communication, or the person from whom communications are
received,

e Phrases such as “based on advice of counsel” that may be an attempt to limit a
bad faith claim by the policyholder;

e Failing to unequivocally deny coverage within a reasonable time and after
specific requests;

e Requiring additional proof of loss statements, affidavits or employee interviews;
and

e Confirming letters that attempt to characterize conversations or meetings in a self-
serving manner.

Bad Faith.

The policyholder’s biggest weapon is a claim of bad faith, which generally arises from a
reckless disregard of facts indicating coverage. There can also be claims of procedural bad faith
that arise from the method by which the carrier investigates and resolves the claim. A finding of
bad faith can result in punitive damages in some states, the imposition of coverage, despite the
exclusion of the loss from the policy and an expansion of the limits of coverage to cover the full
amount of a loss beyond the policy limits.

If litigation over coverage is anticipated, the choice of the forum may play a dramatic role
in the outcome. For this reason, if your client is considering a suit against a carrier arising from
a denial of a claim, it may be wise not to advertise the fact that litigation is planned. The
insurance company might opt for a pre-emptive filing in a jurisdiction that has more favorable
law concerning coverage than the jurisdiction that might be selected by the policyholder.
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