25-1 REPAIRS AND MAINTENANCE § 25.02[8]

§ 25.02 Modern Liability
[8]1—Mold: The Associated Risks and Insurance Coverage*'-!

[a] —Introduction

Risks associated with the presence of mold and the damage it may
cause have become serious insurance coverage concerns. Mold claims
have grown dramatically since the early 2000s. Policyholders have been
seeking insurance recoveries for property damage losses, including
removal costs** and the cost of alternative business accommodations,*
as well as damages for lost rent.** Tenants have claimed to develop
medical problems when their offices became contaminated by mold.

Among the injuries alleged are general respiratory problems,>® mold-
induced asthma,*® and damage to the lungs.?’ In some circumstances,
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claimants have sought recovery for reactive airways dysfunction disease
and cognitive impairment.?® Some claimants have been able to recover
for these bodily injuries by asserting that the injuries resulted from “the
first-party property insurer’s negligence in identifying or repairing
the mold problem or bad faith breach of the insurance agreement.”?”
Damage to the property caused by mold may be covered by commer-
cial all-risks property insurance policies,*® landlords insurance poli-
cies,* and other first-party property policies.** “Mold-related property
damage may be covered if it was caused by a covered peril.”** Just one
example of mold damage is caused by water.>*
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[b] —Insurance Coverage Exclusions

Despite the fact that mold claims have really only been asserted
during the 2000s, such claims have resulted in almost as much expo-
sure as asbestos claims. In fact, in the year 2002, there were approx-
imately 300,000 mold claims.*® The risks associated with “exclusions
for mold losses expose insurance buyers to a greater degree of risk
than being uninsured for fire claims.”?’

In an attempt to limit their exposure to the potential of multi-mil-
lion dollar verdicts, the insurance companies have formally excluded
coverage for mold-related injuries and damage. There are, however, a
group of specialized underwriters still issuing policies. Many factors
have contributed to the rise of mold claims, including: changes in
building materials and techniques; energy efficiency; poor workman-
ship in new buildings; scientific developments which have made it
easier to discover the damages and mold as the cause; coverage in the
press; and the success of cases brought claiming damages as a result
of exposure to mold.*®
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In the past, insurance policies were written to exclude coverage for
pollution damage. The standard policy stated:

“This insurance does not apply to bodily injury or property
damage arising out of the actual, alleged or threatened discharge,

disposal, release or escape of pollutants at or from the premises
2939

This type of exclusion is called an absolute pollution exclusion.
Insurers faced with mold-related damage claims often argue that the
policy’s pollution exclusion bars coverage.** “Insurers have argued
that mold and fungus spores are airborne pollutants and thus fall with-
in the exclusion from coverage.”*' Some courts have held that mold
and fungus do not fall under the general definition of pollutants con-
tained in many pollution exclusions.** These courts reason that “the
broad ‘catch-all’ language of a pollution exclusion cannot be inter-
preted to include ‘every conceivable solid, liquid or gaseous contam-
inant or irritant.””** One court held that “a pollution exclusion did not
bar coverage for mold damage because the clause was ambiguous—
opining that if the insurer had ‘intended to exclude coverage for expo-
sure to fungi, it would have listed them expressly in the definition of
“pollutant” or set out separate exclusions for them as it did for
asbestos and lead paint.””**

the likelihood of mold damage and the recycled wood is a breeding ground for mold.
Id. at 16.
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Some policyholders have also tried to defeat the pollution exclu-
sion defense by arguing that the “sudden and accidental” exception
allows coverage for mold damage.** One court held that the “growth
of the molds, fungus, mildew, etc. were unexpected and unintended,”
thus triggering the “sudden and accidental” exception and rendering
the pollution exclusion inapplicable.*®

[c]—Exceptions to Exclusion

While in the absence of a specific mold exclusion, mold claims
may still be denied under the terms of a standard policy containing a
pollution exclusion provision, such provisions tend not to be the safest
way protect the insurers. Claimants are stating that mold and the
resulting damage and injury do not fit in that exclusion. And, the
courts are listening. Many are ‘“hesitant about applying the standard
pollution exclusions” reasoning that mold “may not constitute the
type of ‘pollutant’ to which the exclusion is directed.”*’

One commentator has noted that mold-related damage and injury
should not be subject to the absolute pollution exclusion because:

(1) “Mold does not release or escape within the intent of the
pollution exclusion.”#®

(2) “Mold is not a waste.”

(3) Water is the “proximate cause of mold” and water does not
fit the policy definition of pollutant.
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(4) Mold occurs naturally. It is a living thing and does not fit
the definition of pollutant in an insurance policy.

(5) Some “environmental impairment liability insurance policies
specifically exclude naturally occurring substances from the defini-
tion of ‘Pollutants’ in their environmental insurance contract.” This
demonstrates that the underwriters thought that these “naturally
occurring substances [like mold] were not excluded under the
absolute pollution exclusion in the general liability insurance policy.”

(6) Mold was only addressed as a separate loss event in late
2001.

(7) If mold were already excluded in the standard pollution
exclusion provision, there would be no need for a separate mold
exclusion provision in newly issued liability insurance policies.*’

Another commentator noted that since water damage usually is not
the result of pollution, it follows that it is “not the release, discharge
or dispersal of a pollutant.”>® Therefore, it can be effectively argued
that the standard pollution exclusion in general liability policies may
not apply. In that case, the insurance company will be liable for
repairing the damage caused by the mold. It can also be argued that
the insurance company should be responsible for clean up since it is
really the repair of the damage to the property that is being under-
taken.>" The fact that the mold will now be gone, causing no further
injury or damage, is merely an added benefit.>*

[d]—Avoiding Liability — Allocating Responsibility

To avoid these liability problems, nearly all insurance companies
have now specifically excluded mold coverage.> This exclusion of
coverage for mold-based claims means the risks associated with mold
now must be allocated. Who will bear the risk for such claims—the
landlord, the tenant, the property owner, the property manager,
lenders? How will the risk be allocated? How can the risk be reduced?
The parties will need to shop around for coverage. Some policies may
coverage damage, at a price. It is also possible to obtain environmen-
tal insurance, or a stand-alone (separate) mold coverage policy. Like-
ly these options will be quite costly.
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Environmental impairment liability insurance may be available to
property owners, lessees and lenders. This type of policy covers
“bodily injury, property damage, remediation expenses and defense”
and may also cover contractual liability, business interruption, extra
expense, and non-owned disposal sites.”** Landlords (and building
owners) will now need to take specific steps to limit their exposure
to liability.

All leases should reflect the fact that mold is excluded from cov-
erage. The landlord (or owner) will want to shift the responsibility for
obtaining coverage for mold damage and injury to the lessee (or pur-
chaser) or at least shift responsibility for detecting and monitoring vis-
ible or known mold problems. Why should the landlord bear sole
responsibility if the tenant was aware of a problem and failed to report
it promptly. It seems only fair that the additional damage should be
the tenant’s responsibility. Whoever ends up as the responsible party
will want to make certain to have a policy that specifically covers
mold-related injuries and damage. There is also the possibility of self-
insurance. If the landlord is unable to obtain coverage at an affordable
price, self-insurance may be his only, or at least his best, option.

In 2003, nearly all newly issued property and liability insurance
policies exclude mold, microbial matter and fungus.>® These exclusions
apply to new loss events incurred during the policy period.>*® Howev-
er, since most companies have occurrence based liability insurance
policies, such policies should provide coverage for any event that took
place during the when the policy was in force.®” This would include
“continuous or repeated exposure to the cause of the loss.”*®

Determining when the loss or damage occurred is not always a
simple matter and that date will have a direct impact on whether the
claim is or is not covered by a particular policy. For example, in the
case of mold caused by water damage, is the late of loss when the
mold develops, when the leek or other water entered the building, the
date the mold was discovered or some other date. In fact, it would
seem that the damage occurs over time. The mold condition develops
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and worsened unless the damage is properly repaired. When did the
mold reach such a point that it creates a health and safety hazard?
How will the damages be measured? The best way to insure against
the damage or loss is to purchase a policy specifically covering mold.
It is possible to buy an environmental policy that is modified to cover
loss, damage or injury resulting from mold.*

[e]—The Effect of the Mold Exclusion in the Claims-Made
Liability Insurance Context

The effect of the mold exclusion is very different in the claims-
made liability insurance context. In a claims-made policy, the mold
exclusion on the policy renewal “is, in effect, a full prior acts and
prospective work exclusion for all mold related damage claims.”%°
This retroactive gap in coverage must be addressed. The parties will
want to provide some form of protection during that gap period.

[f]—Concluding Comment

Basically, mold exclusions will force parties to make claims under
their liability policies instead of under property insurance. For the time
being, while the exclusions on liability insurance policies will elimi-
nate insurance coverage for new occurrences,” “most businesses will
still have some residual liability insurance protection in place.”®!

Certainly during the construction phase, it makes sense to hire an
industrial hygienist to examine the plans, property and actual con-
struction to ascertain and advise with respect to mold and other such
environmental concerns.

In light of the escalating insurance costs, litigation and evidence of
the dangers caused by mold and other indoor environmental problems,
better air quality and prevention of sick building syndrome®* need to
be addressed by landlords, building owners and tenants. Landlords
and building owners will want to adopt strict measures to prevent
mold and have a plan set up for treating mold and correcting the dam-
age when mold appears.®® These measures and any plan of action

5% Id. at 4. See also: Dybdahl and Lemon, “The Risk Advisor’s Survival Guide to
Mold Exclusions,” Env’tl Claims J. 5 (Winter 2003), available at www.erraonline.org-
/envclaims.pdf (last visited Nov. 16, 2003); Dybdahl, “Mold Risk Management and
Insurance Strategies,” 14 (2003) available at www.nibs.org/BETEC/M4/05_Dybdahl-
M4%?20may %2028 .pdf (last visited Nov. 16, 2003).
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62 See § 13.06[3] for a discussion of sick building syndrome.

63 Harris, “Mold Spreads,” CFO Magazine, p.2 (Sept. 2003), available at
www.cfo.com/Article?article=10540 (last visited Nov. 17, 2003).
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must be clearly communicated to the members of the landlord’s and
owner’s management team. In light of the potential damage claims

and resulting potential liability, it is advisable for landlords to address
mold-related issues specifically in their leases.®*

%4 Jones and Weinberg, “Using Lease Provisions to Address Mold Growth,” 16
Commercial Leasing Law & Strategy 1 (Law Journal Newsletters Jan. 2004).



