
Aliving tru s t (also called an inter vivo s
t rust) is an arrangement under which

you transfer ownership of all or part of 
your pro p e rty to a t ru s t e e d u ring your 
l i f e t i m e. As the person establishing the
t rust, you name the tru s t e e, who manages
the pro p e rty according to the terms of yo u r
w ritten trust document. You may state 
in the trust agreement exactly what yo u
want the trustee to do, how you want 
your assets managed, and how much dis-
c retion you want to give your tru s t e e. T h e
t rustee may be an individual or an institu-
tion or yourself. 

The trust is for the benefit of one or more
persons (including yourself if you wish),

called the b e n e fic i a ri e s. A living trust is ef-
f e c t i ve during your lifetime, although it
may be written to continue beyond yo u r
l i f e t i m e.

Living trusts have lots of adva n t a g e s.
They enable you to avoid probate for the
assets that are in the trust, are easy to cre a t e
and change, and protect your pri va c y. In
addition, trusts are more flexible than wills
in that you don’t have to give money and
other pro p e rty outright to your benefic i a-
ri e s. For example, a trust can administer
any assets given to minor children or
g ra n d c h i l d ren until they are old enough 
to manage them for themselves and 
administer assets for disabled re l a t i ve s

until their deaths. Mo re ove r, trusts don’t
re q u i re active court superv i s i o n—yo u
d o n’t have to get a court’s permission to
buy or sell pro p e rt y, make distri b u t i o n s
and so on.

Another advantage living trusts have
over wills springs from the fact that they
enable you to put pro p e rty in trust while
you are alive. This provides a simple and
easy way for the pro p e rty to be managed in
the event that you are incapacitated. T h u s
a living trust may avoid the need to appoint
a guardian of your estate if you should be-
come disabled—your successor tru s t e e
can administer the pro p e rty for you with
no break in continuity and no need for ex-
p e n s i ve legal pro c e e d i n g s. You should des-
ignate in the trust document how the de-
t e rmination of your incapacity should be
m a d e—by examination and cert i fic a t i o n
by your pri m a ry physician, or perhaps by
examination by a larger number of physi-
c i a n s, including specialists, who must
a g ree that you are incapacitated.

In this art i c l e, we take a quick look at the
mechanics of setting up and administer-
ing a trust. Deciding whether a living tru s t
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damages that really have no economic
va l u e. These kind of damages include
compensation for:
• Pain and sufferi n g
• Loss of enjoyment of life
• Pe rmanent physical disability or disfig -

u re m e n t
• Loss of family, social and educational 

e x p e ri e n c e s, including missed school or 
t raining, va c a t i o n s, or special eve n t s

• Emotional damages, such as stre s s, 
depression or strains on family relation-
ships—for example, the inability to take 
c a re of children or interf e rence with 
sexual relations. 
Some formulas are useful in calculating

the amount of these damages. Using such a
f o rmula, you might add up all the medical
e x p e n s e s, and then multiply that base fig-
u re. If the injuries are re l a t i vely minor, the
base fig u re might be multiplied by 1.5 or 2;

if  the damages are
m o re seve re, perm a-
nent, or painful then
the base fig u re might
be multiplied by 6 or 7. 

Of course, this kind of
adjustment is an un-
c e rtain art, and the de-
fendant usually comes 
up with a fig u re at the
bottom of the ra n g e,
while the plaintiff cal-
culates a fig u re at the
top of the ra n g e. To set-
tle the case, lawye r s
will negotiate unti l
they reach a compro-
mise that they can
a g ree on. If the case
goes to court, the judge
or the jury may take
the calculati ons of
both sides into ac-
count and consider the
testimony of expert
witnesses when mak-

ing a decision on the appro p riate amount
of damages. 

Damages Caps
A damages cap often limits the amount of
money a jury may award for punitive 
damages (see sidebar) and non-economic
damages such as pain and suffering. So m e
states do not cap damages at all; other
states cap damages relating to part i c u l a r
types of personal injury cases, for example,
medical malpractice or product liability. 

Some states do not allow lawyers or
judges to tell jurors that there is a damages
c a p. That way, jurors will not be tempted to
change their decision about compensa-
tion for the victim because of the cap. Fo r
i n s t a n c e, let’s say you live in a state where
the cap in a particular kind of case is
$100,000. The jury knows about the cap
and decides that you suffered a minor in-
j u ry. The jury may start with the $100,000
and decide that you deserve a quarter of
that because your injury was minor. T h a t
l e a ves you with $25,000. If the jury had not
k n own about the cap, they might have
s t a rted with a figure of $500,000 and
a w a rded you a quarter of that, which is
$125,000. Because of the cap, you will only
re c e i ve $100,000 of that award, but it is still
much more than the $25,000 you would
h a ve gotten if the jury knew of the cap.
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Every personal injury
claim has two basic

iss ues—liabil ity and
d a m a g e s.  If you can
p rove that the defen-
dant is liable for the
damages you sustained,
then our system of jus-
tice will award you mon-
etary compensation for
your loss. 

Howe ve r, even after
liability is established,
the parties in a lawsuit
may argue stre n u o u s l y
over the proper amount
of damages. Some types
of damages, such as lost
wages and medical bills,
are easy to calculate. But
reasonable minds can
differ on other kinds of
damages, like a person’s
expected future earn-
ings and how to quantify
“pain and suffering.”

Damages can be complex, so you should
talk to your lawyer if you have specific
questions. 

Compensation for Economic Loss 
Compensation for economic loss is com-
pensation to the injured party for damage
that can be quantified in monetary term s.
This includes actual out-of-pocket expens-
es for medical care, and income lost be-
cause of the accident through time spent
unable to work or undergoing tre a t m e n t
for injuri e s. It also includes a fig u re calcu-
lated for future medical care, future loss of
w a g e s, and future loss of earning capacity if
the injury is permanent and you may not
be able to work in some fie l d s. 

Compensation for Non-economic Loss 
It is much more difficult to assign an exact
m o n e t a ry figure to compensate for 

Damages in Personal Injury Cases

Punitive Damages

Personal injury cases are civil disputes, and defendants in civil actions do not re c e i ve jail
t e rms or stiff fines as punishment. Howe ve r, there is a form of punishment under 

personal injury law. In certain ra re kinds of cases juries and courts can award punitive dam-
a g e s. The civil justice system uses punitive damages to punish defendants who have 
b e h a ved maliciously, intentionally or re c k l e s s l y, and to send a signal to the community that
similar conduct will not be tolerated. Co u rts also hope that ord e ring the payment of 
p u n i t i ve damages will deter the defendants from engaging in the same kind of harmful 
behavior in the future. Note that unlike fin e s, which go to the gove rnment, punitive dam-
ages are paid to the plaintiff. 



ing or copying something from the in-
t e rnet as a way to avoid paying re t a i l
p ri c e, you are probably doing some-
thing you should not.

Q. Can I copy music or software if I
have permission?
A. It is safe to copy information from
the internet when you have the per-
mission of the copyright holder. But
remember that the creator of the work
may not be the one who owns the
copyright. The publishing company
or re c o rd company may own the
copyright, and you may have to get
their permission to make a copy.

Q. What if I use peer-to-peer services
to share music with my friends?
A. If the music being shared is pro-
tected by federal copyright (which it
very likely is), you might be running
afoul of the Digital Millennium Copy-
right Act. Since June 2003, the Record-
ing Industry Association of America 
has commenced  hundreds of law-
suits against individuals who have
shared MP3 files across peer-to-peer 
networks.

Q.What is fair use? 
A. You may copy material that is copyright
protected if your purpose is a “fair use.”
That means you are able to copy protected
material if you are using it as part of a 
criticism, comment, news report or valid
educational or research tool. For example,
you can make a copy of an artwork for 
an article that discusses or criticizes the
work, but you can’t copy the same art-
work to make a poster. In general, teachers 
may be permitted to make copies of small
portions of otherwise copyright-protected
material if it is intended solely for class-
room use. 

The copyright law specifies that fair use
shall be determined on a case-by- c a s e
basis, weighing the following four factors:
1. the purpose and character of the use,

including whether such use is of a 
commercial nature or is for nonprofit
educational purposes;

2. the nature of the copyrighted work;
3. the amount and substantiality of the 

portion used in relation to the copy-
righted work as a whole; and

4. the effect of the use upon the potential 
market for or value of the copyrighted 
work. 3

Copying software and download-
ing music and videos from the

internet is as easy as double-clicking
a mouse. Ease, however, does not
make these activities legal. 

Fe d e ral copy right law pro t e c t s
everything from books by best-sell-
ing authors to drawings by your four-
year-old child that you put on your
refrigerator. So it should be no mys-
tery that the law also protects words,
pictures, music and software that you
find online. Internet users must be
a w a re that software, music and
videos are often licensed or copy-
righted to companies willing to go to
c o u rt to protect what they ow n .
Breaking federal copyright law will
probably not land you in prison—
though the criminal penalties for
copyright law violations are increas-
ingly being applied—but it could
lead to a lawsuit from the person or
company that owns the copyright. 

If you or your company want to
k n ow more about how to pro t e c t
your intellectual pro p e rty online,
your lawyer can provide guidance. In
this article, we look at this area of law
from the standpoint of what con-
sumers need to know. 

Q . Why is software copy ri g h t e d ?
A . So f t w a re is a product that costs money
to pro d u c e, just like litera ry works (such as
b o o k s, poems, and articles), mov i e s,
re c o rd s, and TV show s. Illegally copy i n g
s o f t w a re is no more legitimate than copy-
ing videotapes or books. The fact that there
is no direct cost to the producer if someone
makes an illegal copy of the software does
not change this legal and moral fact. 

Q . How is copy right protected on the 
internet?
A. The basic copyright laws providing pro-
tection for traditional kinds of intellectual

Copyright: Digital Dos and Don’ts

Sh a re w a re and Fre e w a re

Besides software that you purc h a s e, two legitimate sources of sophisticated pro g ra m-
ming can be copied with the company’s perm i s s i o n .

Shareware is protected by copyright, but the copyright holder permits free copying and
distribution. The new user is usually requested, on the honor system, to remit a relatively
small payment for costs and to register as a user.

Freeware is what it sounds like: free as the air. Programmers make it available through
online bulletin boards and user groups. You may not have the right to copy it for others,
however, because the programmer might want it to keep tabs on where it goes.

property also apply to products on the 
internet. The federal 1998 Digital Millen-
nium Copyright Act also addresses some
issues specific to the internet, such as 
circumvention of copyright protection sys-
tems, digital fair use, and Internet Service
Provider (ISP) liability when subscribers
post copyrighted content illegally. 

Q. May I download music and videos from
the internet?
A . Probably not. En t e rtainment companies
hold copy right protection for their music
and videos and will safeguard these work s
f rom unauthori zed re p roduction. A good
rule of thumb is that if you are dow n l o a d-
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is right for you depends on the size of yo u r
e s t a t e, what kinds of assets it contains, and
what plans you have for yourself and yo u r
f a m i l y. Your lawyer can advise you as to
whether a living trust is best in your part i c-
ular circ u m s t a n c e s.

Setting up the Trust
When you set up a trust, you are called the
grantor or settlor. Requirements for set-
ting up a living trust vary with each state.
In general, you need to execute a docu-
ment saying that you’re creating a trust to
hold property for the benefit of yourself
and your family, or whomever you want it
to benefit. The property can be any kind of
real or personal pro p e rt y—m o n e y, real 
estate, stocks, bonds, collections, business
interests, personal possessions and auto-
mobiles. Some trust declarations list the
major assets (home, investments) that
yo u’re putting in trust. Others refer to 
another document (a schedule) in which
you list the exact property that will begin
the trust. 

In either case, you can add and subtract
property whenever you want. You will have
to change the ownership registration on
w h a t e ver pro p e rty you put into the
t ru s t—d e e d s, bro k e rage accounts, bank
accounts, etc.—from your own name to
the name of the trustee. If you make your-
self the trustee, as most people do in set-
ting up a living trust, you will have to trans-
fer ownership from yourself as an individ-
ual to yourself as trustee. And you’ll have to
remember to sign yourself in transactions
as “John A. Smith, Tru s t e e,” instead of
using only your name.

The trustee has legal title to the trust
property. But trustees are not the full own-
ers of the property. Trustees have a legal
duty to use the property as provided in the
t rust agreement and permitted by law. 
The beneficiaries retain what is known as

equitable title or beneficial title, the right
to benefit from the property as specified 
in the trust.

You can make anyone you want the
trustee. You can also name an alternative
trustee (sometimes known as the succes-
sor trustee) to take over in the event of the
original trustee’s death or incapacity.

Administering the Trust
Unless taxes are a worry—and they won’t
be in the vast majority of estates—you
should be sure to retain the right to revoke
or amend your trust whenever you wish.
Have your lawyer create a revocable trust
agreement, which allows you to change
the terms or trustee or just end the trust 
altogether if it turns out to be too 
much trouble.

When you put property into a revocable
living trust, the trustee becomes its owner,
which is why you must transfer title to the
property from your own name to that of
the trustee. But whether you’re the trustee
or not, you retain the right to use and
enjoy the property, and because you do, in
the eyes of the tax authorities, the proper-
ty in the trust belongs to you, the grantor,
for tax purposes. If you receive income
from the assets, you must still report the
income from the trust directly on your in-
come tax return. The trust itself often files
a separate income tax statement as well,
though the IRS doesn’t require the trust to
file separately if the grantor and trustee
are the same person.

In a revocable living trust, you keep the
right to manage your property whether
you’re the trustee or not, since you have a
right to change the terms of the trust, the
trustee, and the property in the trust at any
t i m e. When you die, your altern a t i ve
trustee distributes the property according
to the terms of the trust. Usually, your al-
ternative trustee is your surviving spouse
or an adult child, but you can name a bank
or trust company if you are willing to pay
their fees. 

Living Trusts as Will Substitutes
It can be a bother to set up and fund the
living trust, but the payoff for your family
comes when you die. If Ilsa wanted her
property to go to her friend, Rick, for ex-
ample, she would put it in a trust and
name him co-trustee or successor trustee.
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Then, when she dies, he becomes sole
trustee, and acting in that capacity, trans-
fers the trust property to the beneficiary—
himself. The property does not have to go
through probate, which will probably save
both time and money.

Living trusts give you wide flexibility in
distributing your property. For example,
the trust agreement could say “at my
death, my trustee is to give my car to my
son Cain, my coat to my son Jacob” and so
on. Your instructions can tell the trustee to
continue managing assets for the benefit
of someone else, distribute them to any
beneficiaries you choose, or perform some
combination of these actions. 

If beneficiaries of your living trust die
before you do, what happens to the prop-
erty depends on the terms of the trust and
state law. For example, the property might
revert to you or go to the deceased benefi -
ciary’s estate. To avoid confusion, make
sure your trust clearly states what will hap-
pen under these circumstances, by nam-
ing one or more contingent beneficiaries
for each gift. 

A living trust can contain other, separate
trusts, which gives you a nice flexibility. For
example, if you plan to leave some of your
property to your minor children in trust,
you could specify in your trust that the
children’s property goes into a separate ir-
revocable children’s trust. You can design
separate trusts for several beneficiaries, all
funded (usually at your death) by the as-
sets in your living trust.

How Living Trusts Work
Continued from page 1

They Can Live a Long Time

Living trusts can extend long after you 
d i e. If you want the trust to benefit yo u r

infant gra n d c h i l d ren, for example, yo u
might specify that the trustee make distri b-
utions to them or provide for their care
until they are fully grown. 

Living Trust Scams

Although living trusts can certainly be
an effective estate-planning tool, mar-

keting living trusts has become a common
consumer scam. Official-sounding com-
panies promote living trusts as a sure fire
way to save thousands of dollars in lawye r s’
f e e s, taxes, and probate costs, and to pro-
tect pri vacy and avoid court delays. T h e s e
scams use misre p re s e n t a t i o n s, scare tac-
t i c s, and high-pre s s u re techniques to per-
suade elders to purchase prepackaged liv-
ing trusts at inflated pri c e s. Watch out for
tactics like fake affiliation claims (for ex-
a m p l e, that the product is endorsed by the
AARP), exaggerated benefits, package
d e a l s, time limits, and other high-pre s s u re
sales tactics.


