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3. Approve Colorado’s proposal to measure its Ar-
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4. Rely on the local Colorado water court to quantify
Colorado’s credits under the Compact (Recommendation
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5. Find that Colorado complied with the Compact
during the period 1997-1999 (Recommendation 4).
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6. The failure of the Special Master to make recom-
mendations on all issues pending before him.
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BRIEF IN SUPPORT OF KANSAS’
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OF THE SPECIAL MASTER



QUESTIONS PRESENTED

1. Should a river master be appointed to administer
the decree in this case?

2. Should prejudgment interest be applied to dam-
ages found to be due in 1985, the year in which this case
was filed?

3. Is Colorado’s ten-year compliance period proposal
consistent with the Arkansas River Compact?

4. Should the Supreme Court rely on Colorado to
determine issues critical to the enforcement of Colorado’s
interstate compact obligations?

5. Did Colorado comply with the Compact during the
period 1997-1999?

6. Should the Special Master be directed to make
recommendations on all issues pending before him?



ii

TABLE OF CONTENTS

Page

I. Statement.......ccoccooiiiiiiiiiiiiiiiieeee 1

A. The Arkansas River Basin ..........cccccceeuneees 1

B. The Arkansas River Compact ..................... 2
C. Proceedings Leading to the Special Mas-
ter’s Fourth Report.........cccccvvvviviiiiiiiiiiiniinnn,
D. The Fourth Report......ccccoeeeveeiieeeieeiieeeennnn.

II. Summary of Argument............cccceeeeeeeeeeeeennennnnnn. 7

III. Argument .........cccccvvevvvvvvrerrnnrrrerreereeereeerreesreeennn, 10
A. A River Master Should Be Appointed to
Enforce the Decree and to Avoid the Need

For a Series of Original Actions.................. 10

1. Introduction ........cccoooeiiiiiiiiiiieiieeiieennn. 10
2. Appointment of a River Master is as
Appropriate on the Arkansas as on the

PeCcoS ... 12
3. Precedents Other Than the Pecos River
Case Also Support Appointment of a

River Master.......ccccoeeeeeeeiiiiiiiiiiieeeeeeeees 20

4. Conclusion......cccceeeevviiieeiiniieeeneiieeeene 25
B. Prejudgment Interest Should Begin to Ac-
crue in 1985 on the Damages Existing at

That Time ........ccccvvvvvveiiiiiiieiieeiiiereeeeeeeeeeeaae, 25

1. Introduction .........cccoooeiiiiiiiiiiieiieeeieeennn. 25

2. Procedural Background......................... 26



iil

TABLE OF CONTENTS - Continued
Page

3. Prejudgment Interest Should Begin to
Accrue in 1985 on Kansas’ Damages
then OWiIng........ccocoevvveieeeiiieeiieeeeee, 28

4. ConClUSION ..uveveeeiieeeiee e 35

C. Colorado’s Ten-Year Compliance Period Pro-
posal is Inconsistent With the Compact ........ 35

1. Introduction .......ccooeovvveimoviiiinieeeeiineees 35

2. A Compliance Period of One Year or
Less is a Critical Element of Kansas’
Compact Rights........coovvveevveiiieininl. 37

3. As in the Pecos River Case, Concerns
Regarding the Accuracy of the Best
Method to Assess Compact Compliance
Should Not Dissuade the Court From
Enforcing the Compact Allocation
Agreed to by the States ..........ccccnnne..... 40

4. Depletions and Damages Have Been
Determined on an Annual Basis
Throughout This Litigation................... 43

5. ConcluSiOn ......couuevvviiveeiiiiiieeeeiiieeeeeinnnns 44

D. This Court Should Not Rely on a Local
Colorado Water Court to Determine Issues
Critical to the Enforcement of Kansas’

Compact Rights .......cooovvvveviiiiiiiii 45
E. Colorado Did Not Comply with the Com-
pact During the Period 1997-1999.............. 47

F. The Special Master Should be Directed to
Make Recommendations on All Issues
Pending Before Him ............ccccevvvviiiiiiinnnnn, 47

IV,  ConeClUSION . ..u et 49



iv

TABLE OF CONTENTS - Continued

Page

Appendix 1: Arkansas River Compact...........ccceeeeeee... A-1

Appendix 2: Pecos River Master’s Manual.................. A-18
Appendix 3: 1990 Modification of Pecos River

Master’s Manual............cc.ccoiiii A-50
Appendix 4: 1992 Modification of Pecos River

Master’s Manual.............cccccciiii A-64

Appendix 5: Special Master Report (1987), Texas
v. New Mexico, No. 65, Original.................................. A-86



TABLE OF AUTHORITIES
Page

CASES
Arizona v. California, 373 U.S. 546 (1963) ...........cccoo....... 37
Colorado v. Kansas, 320 U.S. 383 (1943) ............ 2,3, 25, 38
Funkhouser v. J.B. Preston Co., 290 U.S. 163 (1933)....... 29
Hinderlider v. La Plata River & Cherry Creek Ditch

Co.,304 U.S. 92 (1938)..ccccurrieeeerieeeeeiieeeeeieee e 13, 46
In re Milwaukee Cheese Wis., Inc., 112 F.3d 845 (7th

G 1997 e 34
In re Oil Spill by the Amoco Cadiz, 954 F.2d 1279

(Tth Cir. 1992)....eviiiiieieee ettt 31
Kansas v. Colorado, 185 U.S. 125 (1902) .........cevvuuen..... 2,25
Kansas v. Colorado, 206 U.S. 46 (1907) .....ccoovvvvevreeeeeeennn. 2
Kansas v. Colorado, 513 U.S. 803 (1994) ......ccoevvvuveeeeeennnn. 4
Kansas v. Colorado, 514 U.S. 673 (1995) .....cccovvvvvuvunnnn... 1,4
Kansas v. Colorado, 522 U.S. 803 (1997) ..ccuueevvvvveeeieiinnnnnn. 4
Kansas v. Colorado, 522 U.S. 1073 (1998) .....cccvvvvvveeeeeeenn. 4
Kansas v. Colorado, 531 U.S. 921 (2000) .......ccoevvvvreeeeeeenn. 5
Kansas v. Colorado, 533 U.S. 1

(2001) weeveieiieeeeieee e 5, 26, 27, 28, 29, 30, 34
Kansas v. Colorado, 72 U.S.L.W. 3391 (2003)......ccceeeene...e. 6
Kansas v. Nebraska, No. 126, Orig., 123 S.Ct. 1898

(20083) 1eeeeeeiiieeeeiieeeeeite e ertr e e e e e e e e rre e e e earraeeeees 23,24
Kentucky v. Indiana, 281 U.S. 163 (1930).....cccceeeeeeeeeennnnn. 46
Milwaukee v. Cement Div., National Gypsum Co.,

515 U.S. 189 (1995) ..eviiieiiiiieeeeiiee et 29

Mississippi v. Louisiana, 506 U.S. 73 (1992)............... 13, 45



vi

TABLE OF AUTHORITIES — Continued

Page
Nebraska v. Wyoming, 534 U.S. 40 (2001) ....ccceeeeeeeeeennnn.. 23
New Jersey v. New York, 283 U.S. 805 (1931)......cccuuunn..... 20
New Jersey v. New York, 347 U.S. 995 (1954)............. 20, 21
New Jersey v. New York, 523 U.S. 767 (1998).......cccuuu...... 37
OFklahoma v. New Mexico, 501 U.S. 221
(1991) it 24,46, 47, 49
Texas v. New Mexico, No. 65, OTig. ..cccceeeeeeeeeeeeeeeeeeeennnnn. 7,43
Texas v. New Mexico, 462 U.S. 554 (1983)...........uu...... 14, 37
Texas v. New Mexico, 482 U.S. 124 (1987).................. passim
Texas v. New Mexico, 485 U.S. 388 (1988)............. 12, 18, 19
Texas v. New Mexico, 502 U.S. 803 (1991).......cccceeeeeeeeennnn 15
Texas v. New Mexico, 502 U.S. 903 (1991)....cccceeeeeeeennnnnn. 15
Texas v. New Mexico, 504 U.S. 954 (1992).......ccooveeeeeeennnn. 12
Texas v. New Mexico, 506 U.S. 938 (1992)........ccooeeeeeeeennnnn 12
Texas v. New Mexico, 506 U.S. 983 (1992)........cccoveeeeeveennn. 12
Texas v. New Mexico, 507 U.S. 904 (1993).......ccooeeeeeeeeennnnn 12
Texas v. New Mexico, 530 U.S. 1212 (2000).......ccceeeeeeenenn. 12
Texas v. New Mexico, 531 U.S. 921 (2000).....cccceeeeeeeeennnn... 12
Texas v. New Mexico, 124 S.Ct. 460 (2003) ......ccoeeeeeeennnnn. 15
Vermont v. New York, 417 U.S. 270 (1974) .................. 22,23
West Virginia ex rel. Dyer v. Sims, 341 U.S. 22
(1951) weieieeiiee ettt e 8, 45

West Virginia v. United States, 479 U.S. 305 (1987)......... 29
Wisconsin v. Illinois, 281 U.S. 179 (1930) ......ccovvvvvvrnnnnn.... 21



vii

TABLE OF AUTHORITIES — Continued

Page
Wyoming v. Colorado, 298 U.S. 573 (1936) ................. 21, 22
Young v. Godbe, 82 U.S. (15 Wall.) 562 (1873).................. 29
CONSTITUTIONAL PROVISIONS
U.S. CONST.,art. I, § 10, cl. 3. oo, 2
U.S. CONST., art. ITI, § 2....cccooiriieeeeeeeeeeeee e 8,45
STATUTES
Arkansas River Compact, 63 Stat. 145 (1949)........... passim
ATticle oo 2
Article IL.....coouviiieeiiee e 3, 38,49
Article IIL ..o 38, 42
Article IV-Do...ee e, 3, 4, 38, 39
ATEICIE Ve 3,39
Article VI 3
Article VIIL.....coooooiiiiiiiieieeeeee et 4
Delaware River Basin Compact, 75 Stat. 688 (1961)....... 20
Pecos River Compact, 63 Stat. 159 (1949) ...... 13,17, 18, 41
28 U.S.C. § 1251(@) cuuereeeeiiiieeeiiieeeeiieeeeeieeeeesiveee e 13, 45
MISCELLANEOUS

Special Master Report, Texas v. New Mexico, No.
65, Orig. (Sept. 1979) ...ouvriiiieeiieeeiieeeee e 14

Special Master Report, Texas v. New Mexico, No.
65, Orig. (Nov. 1987).....ccevviiiieeeeiieeeeeiieeennn 16, 17, 41, 42



viii

TABLE OF AUTHORITIES — Continued

Page
Pecos River Master’s Manual, Texas v. New Mexico,
No. 65, Orig. (Nov. 1987) .....cevvvveeeeeenrrinnennn. 16, 17, 18, 19
Modification of Pecos River Master’s Manual, Texas
v. New Mexico, No. 65, Orig. (Dec. 1990)................. 16, 19
Modification of Pecos River Master’s Manual, Texas
v. New Mexico, No. 65, Orig. (Dec. 1992)................. 16, 19
First Report of Special Master, Kansas v. Colorado,
No. 105, Orig. (July 1994)...................... 1,2,4,35,37,43
Second Report of Special Master, Kansas v. Colo-
rado, No. 105, Orig. (Sept. 1997) ....ccovvvvvrrreerneeeen. 2,4,10
Third Report of Special Master, Kansas v. Colorado,
No. 105, Orig. (Oct. 2000) ......ccevvveiiiiieeiiieeieeeieee, passim
Fourth Report of Special Master, Kansas v. Colo-
rado, No. 105, Orig. (Nov. 2003) .........cceeevveeerennnn... passim

Virginia v. Maryland, No. 129, Orig., Oral Argu-
ment Transcript (October 7, 2003) ........ccovvvvveeeeeeeieeeenn. 14



I. STATEMENT
A. The Arkansas River Basin

The headwaters of the Arkansas River rise on the
eastern slope of the Rocky Mountains at an altitude above
14,000 feet, not far from the towns of Leadville and Aspen,
Colorado. Tributaries drain a basin of 25,400 square miles
in Colorado that includes Pike’s Peak and the City of
Colorado Springs. The river flows south and east from its
headwaters, through the Royal Gorge, leaving the moun-
tains near Canon City, Colorado and flowing eastward
through the towns of Pueblo, La Junta and Lamar, Colo-
rado, and Garden City and Dodge City, Kansas. The
Arkansas River then continues through the States of
Kansas, Oklahoma and Arkansas, ultimately entering the
Mississippi River southeast of Little Rock, Arkansas.

There are two major reservoirs, John Martin Reser-
voir and Pueblo Reservoir, that have been constructed on
the mainstem of the Arkansas River in Colorado. They
have a total storage capacity of over 1,000,000 acre-feet,
with some 650,000 acre-feet of that available for irrigation
and other beneficial uses. See 1 First Report 44-45; Jt.
Exh. 129, at 46; Jt. Exh. 18, ARCA Annual Report 7 (1985).
Twenty-three canal systems divert from the mainstem in
Colorado between Pueblo and the Kansas stateline,
providing water to approximately 300,000 acres of irri-
gated land in Colorado. A number of private reservoirs
store water offstream in Colorado. Six canal systems in
Kansas divert water from the Arkansas River for the
irrigation of approximately 44,000 acres in Kansas. App. to
Third Report 86, col. b. There is only one reservoir in
Kansas above Dodge City, an offstream reservoir, with a
total storage capacity of some 3,600 acre-feet. See Kansas



v. Colorado, 514 U.S. 673, 675-677 (1995); 3 First Report
438 (1994).

More than a thousand large irrigation wells were
drilled along the Arkansas River in Colorado after the
adoption of the Arkansas River Compact. 1 Third Report
103. Groundwater pumping in Colorado increased from
15,000 acre-feet per year prior to the Compact, Kansas v.
Colorado, 514 U.S., at 689-691, to a high of about 287,000
acre-feet per year after the adoption of the Compact. Joint
Exh. 175, cited in Second Report 11 (1997).

B. The Arkansas River Compact

Kansas and Colorado signed the Arkansas River
Compact in 1948. App. 1, at 1. In 1949, the Kansas and
Colorado legislatures approved, and Congress ratified, the
Arkansas River Compact. 63 Stat. 145. The Compact is
found in Appendix 1 to this Brief. The adoption of the
Compact followed two original jurisdiction cases in this
Court, Kansas v. Colorado, 185 U.S. 125 (1902), 206 U.S.
46 (1907), and Colorado v. Kansas, 320 U.S. 383 (1943),
and the recommendation of the Court that the States seek
to resolve their differences by negotiation pursuant to the
Compact Clause of the Constitution. 320 U.S., at 392; U.S.
CONST,, art. I, § 10, cl. 3.

The Compact consists of nine articles. Its primary
purposes, as stated in Article I, are to “[s]ettle existing
disputes and remove causes of future controversy between
the States of Colorado and Kansas, and between citizens of
one and citizens of the other State, concerning waters of
the Arkansas River” and to “[e]quitably divide and appor-
tion” the waters of the Arkansas River and the benefits of
John Martin Reservoir. App. 1, at 2.



Article II of the Compact provides that the Compact is
based on three grounds, including the opinion of this Court
in Colorado v. Kansas, 320 U.S. 383 (1943). Id., at 2-3.

Article IV-D of the Compact provides:

“This Compact is not intended to impede or
prevent future beneficial development of the Ar-
kansas River by Federal or State agencies, by
private enterprise, or by combinations thereof,
which may involve construction of dams, reser-
voir, and other works for the purposes of water
utilization and control, as well as the improved
or prolonged functioning of existing works: Pro-
vided, that the waters of the Arkansas River . ..
shall not be materially depleted in usable quan-
tity or availability for use to the water users in
Colorado and Kansas under this Compact by
such future development or construction.” Id., at
5-6 (emphasis added).

Article V of the Compact provides the “basis of appor-
tionment of the waters of the Arkansas River.” Articles V-A
through V-D apply to the operation of John Martin Reser-
voir. Article V-E specifies, among other things that “[t]here
shall be no allowance or accumulation of credits or debits
for or against either State.” Id., at 8.

Article VI addresses the relationship between the
Compact and the administration of water within the
respective States. Article VI-A(2) states:

“Except as otherwise provided, nothing in
this Compact shall be construed as supplanting
the administration by Colorado of the rights of
appropriators of waters of the Arkansas River in
said State as decreed to said appropriators by the
courts of Colorado, nor as interfering with the
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distribution among said appropriators by Colo-
rado, nor as curtailing the diversion and use for
irrigation and other beneficial purposes in Colo-
rado of the waters of the Arkansas River.” Id., at
10.

Article VIII establishes and defines the powers of the
Arkansas River Compact Administration (ARCA). Each
State is equally represented on ARCA. There is a non-
voting federal chairman. Article VIII-D provides that
“le]ach State shall have but one vote in the Administration
and every decision, authorization or other action shall
require unanimous vote.” Id., at 12.

C. Proceedings Leading to the Special Mas-
ter’s Fourth Report

The State of Kansas commenced this proceeding in
1985, alleging violations of Article IV-D of the Compact.
Trial commenced in 1990. The Special Master filed his
First Report in July 1994. 513 U.S. 803 (1994). Both
States filed exceptions to the First Report. The Court
overruled all exceptions, held that Colorado had violated
the Compact as a result of increased postcompact ground-
water pumping in Colorado, and remanded the case to the
Special Master. Kansas v. Colorado, 514 U.S. 673 (1995).

On remand, the Special Master held additional trial
proceeding and received further briefs. He determined
depletions in violation of the Compact for the years 1950-
1994 to be 420,070 acre-feet. See Second Report 112. He
filed his Second Report with the Court in September 1997.
522 U.S. 803 (1997). Colorado filed two exceptions to the
Second Report, but the Court simply remanded the case to
the Special Master for further proceedings. 522 U.S. 1073



(1998). Thereafter, the Special Master held trial on Colo-
rado’s violations for the two-year period 1995-1996 and on
the remedy for Colorado’s violations of the Compact from
1950 through 1994. The Special Master determined that
violations had occurred in 1995 and 1996 in an aggregate
amount of 7,935 acre-feet. App. to Third Report 64. The
States later stipulated to the amount of money damages
associated with the two years 1995 and 1996. See App. to
Fourth Report 18.

The Special Master submitted his Third Report to the
Court in August 2000. 531 U.S. 921 (2000). The Third
Report was primarily devoted to recommendations on the
remedy for past violations of the Compact by Colorado.
Kansas filed one exception to the Third Report. Colorado
filed four exceptions. After briefing and argument, the
Court issued its Opinion on June 11, 2001. Kansas v.
Colorado, 533 U.S. 1 (2001). In its Opinion, the Court
rejected Colorado’s contention that the Eleventh Amend-
ment precluded recovery by the State of Kansas based on
losses sustained by individual water users in Kansas. Id.,
at 7-9. The Court ruled that prejudgment interest was not
barred by the unliquidated nature of the Kansas claim and
that interest was not otherwise prohibited as a general
principle. Id., at 9-12. The Court rejected Colorado’s
challenge to the rates adopted by the Special Master for
prejudgment interest. Id., at 12-13. The Court, however,
sustained a Colorado exception to the extent that it chal-
lenged the award of prejudgment interest for years prior to
1985. Id., at 13-16. Finally, the Court rejected Colorado’s
exception to the Special Master’s determination of the
value of crop losses attributable to Compact violations. Id.,
at 16-21.



On remand to the Special Master, and after a con-
certed effort to settle the litigation, the parties prepared
for the final major trial phase in the case. The main issues
considered at trial included (1) how to use the Hydrologic-
Institutional Model (H-I Model) to test Colorado compli-
ance with the Compact; (2) whether any of the improve-
ments proposed by the States for the H-I Model were
appropriate; (3) whether Colorado was in compliance with
the Compact during the years 1997-1999; (4) whether
Colorado’s Use Rules are sufficient to achieve Compact
compliance in the future; (5) what monitoring and verifica-
tion standards must be observed with respect to the H-I
Model input data and Colorado replacement actions; (6)
what the standard should be for determining Colorado
replacement credits; (7) whether Colorado should require
totalizing flow meters to measure groundwater pumping;
and (8) whether a river master should be appointed to
administer the Court’s decree in this case. Also during
trial, based on briefs, the Special Master considered how
the Court’s ruling on prejudgment interest should be
applied.

D. The Fourth Report

Trial took place between June 24, 2002 and January
17, 2003. Closing briefs were submitted in February and
March 2003, and the Special Master provided a draft
report to the parties in August 2003. The States submitted
comments in September and October, 2003. The Special
Master submitted his final report to the Court in Novem-
ber 2003. The Fourth Report was received and ordered
filed on December 8, 2003. 72 U.S.L.W. 3391 (2003).

The Fourth Report contains the Special Master’s
consideration of 1997-1999 Compact compliance (Section
ITI); measurement of Colorado’s well pumping (Section IV);



Colorado’s 1998 irrigated acreage study (Section V); crop
consumptive use in the H-I Model (Section VI); Colorado’s
changes to the H-I Model (Section VII); contested dry-up
credits (Section VIII); prospective Compact compliance
modeling (Section IX); measuring Compact compliance
(Section X); continuing jurisdiction and request for a river
master (Section XI); and recommendations (Section XII).
The Appendix to the Fourth Report is composed of 15
exhibits that include trial exhibits, the order of the Special
Master on prejudgment interest, the stipulation of the
States for damages for the 1995-1996 Compact violations,
and other documents.

II. SUMMARY OF ARGUMENT

The central standard for Compact compliance that has
been developed over the course of the litigation is the
Hydrologic-Institutional Model. Annual updating of the H-
I Model will be necessary in order to assess the effect of
Colorado’s postcompact pumping and to represent properly
Colorado’s annual changes in the sources and amounts of
replacement water to offset depletions to usable flow.
Inevitably, disagreements will arise. The resolution of such
disagreements could be far more efficiently resolved by a
river master appointed by the Court than by a series of
original actions. As proposed by Kansas, the appointment
of a river master would be entirely consistent with the
precedents of the Court, particularly Texas v. New Mexico,
No. 65, Original.

The Court has determined that prejudgment interest
shall be applied to Kansas’ damages for Colorado’s
violation of the Arkansas River Compact, but only from
the year in which this litigation was initiated, 1985. When
the Court made that determination, it did not specify



whether prejudgment interest should be applied to the
amount of damages owing at the time of the filing, or
whether it should apply only to damages accruing thereaf-
ter. The evident intent of the Court’s ruling, however, was
to protect the value of Kansas’ claim during the pendency
of the litigation. If prejudgment interest is not applied to
the value of the Kansas claim owing in 1985, this purpose
will not be accomplished.

The Special Master has recommended a ten-year
compliance accounting period using the H-I Model for
purposes of assessing Colorado’s compliance with the
Arkansas River Compact. If accepted, this recommenda-
tion would significantly reduce Kansas’ rights under the
Compact. After more than 15 years of work by the parties
in the course of this litigation, the H-I Model has been
accepted by the parties and the Special Master as the best
tool to determine Compact compliance. See Fourth Report
109. It may be subject to some uncertainty, but how much
uncertainty is unknown. There is no bias in the uncer-
tainty of the H-I Model, and it constitutes the best method
available to effectuate the agreement of the States in
allocating the waters of the Arkansas River on an annual
basis. In fact, the model has been applied annually
throughout this litigation. Therefore, until a better method
becomes available to effectuate the States’ agreement, the
H-I Model results should be used on an annual basis to
determine the allocation between the States and to enforce
the Court’s interpretation of the Compact.

The Special Master’s recommendation that the Court
rely on Colorado to determine issues raised by this litiga-
tion is inconsistent with the Constitution and the decisions
of this Court. See U.S. CONST., art. III, § 2; West Virginia
ex rel. Dyer v. Sims, 341 U.S. 22 (1951). This Court



provides an impartial forum, in which the States are
participants and may resolve their controversies. The
disputes pending presently before this Court for resolution
can be resolved by the Court with the assistance of the
Special Master. Matters arising under the decree in this
case can be resolved impartially by a river master ap-
pointed by the Court. Both present and future controver-
sies between the States should be resolved by this Court,
not by a Colorado state water court.

The Special Master’s conclusion that Colorado had
complied with the Compact during the years 1997-1999
was predicated on allowing accretions and depletions to be
offset against each other over a period of three years. This
is consistent with the Special Master’s recommendation
that a ten-year accounting period be adopted with respect
to measuring Colorado’s Compact compliance. For the
same reasons that Colorado’s ten-year accumulation of
accretions and depletions is untenable, this three-year
period is also untenable.

The Special Master has declined to rule on certain
pending issues. He appears to have recommended that
these issues be decided either by the Colorado water court
or by this Court in the future. For reasons stated above,
these issues, to the extent that they are susceptible of
current determination, should be determined now. To the
extent that they become issues in the future, in the course
of the implementation of the Court’s decree in this case,
they should be assigned to a river master appointed by the
Court.
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III. ARGUMENT

A. A River Master Should Be Appointed to En-
force the Decree and to Avoid the Need for
a Series of Original Actions.

1. Introduction

The H-I Model has become a necessary element of the
enforcement of the Arkansas River Compact with regard to
postcompact pumping in Colorado. The Court has held
that such pumping caused violations of the Compact. The
States have stipulated to the amount of violations in acre-
feet for each year from 1950 through 1985. Second Report
11; Jt. Exh. 178. The Special Master has recommended,
without exception from Colorado, that the Compact viola-
tions for the years 1986-1994 and 1995-1996 are 91,565
acre-feet and 7,935 acre-feet, respectively. Second Report
46; App. to Third Report 64; Jt. Exh. 183. All of these
quantifications are based on the H-I Model. The Special
Master has ruled that postcompact pumping is not a
Compact violation per se and has refused to grant a
motion for injunction filed by Kansas at an earlier stage of
this litigation. App. to Second Report 12-25. Colorado has
persisted in its efforts to utilize postcompact wells for
agricultural purposes, and this has necessitated a quanti-
fication of the effects of such pumping on Colorado’s
Compact obligations. Therefore, use of the H-I Model will
continue to be necessary for the foreseeable future.

Following the precedent of Texas v. New Mexico, 482
U.S. 124, 134 (1987), on the Pecos River, Kansas recom-
mended that the Court appoint a river master to adminis-
ter the decree in this case. In the Pecos River case, the
Court appointed a river master, citing the “natural pro-
pensity of these two States to disagree if an allocation
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formula leaves room to do so.” The Court expressed con-
cern that it would face a “series of original actions” absent
some disinterested authority to make determinations
binding on the parties. Ibid.

The Kansas proposal follows the example of the Pecos
River Master in most respects. Thus, an Arkansas River
Master would be appointed by the Court to administer the
decree intended to assure future compliance. The River
Master would have no authority to resolve Compact
disputes between the States outside the scope of the
decree. Rather, he or she would resolve disputes arising in
the implementation of the decree. Application of the H-I
Model, something that both States agree is necessary for
the determination of Compact compliance, will be neces-
sary on a yearly basis. The Special Master has proposed
that the H-I Model be operated annually. Fourth Report
117. As a result, new hydrologic data will need to be
collected and analyzed each year and prepared for input to
the H-I Model. As the Fourth Report illustrates, the States
continue to have “serious disagreements” about matters
related to H-I Model updating “both as to data input and
model coding.” Fourth Report 121.

In conformance with the procedures adopted during
the litigation, the States would be responsible for collect-
ing the data, running the H-I Model and proposing any
modifications to the H-I Model that one or both of the
States considered appropriate or necessary. Matters on
which the States could not agree would then be brought
before the River Master for independent determination.
Review would be possible by the Court under a clearly
erroneous standard. The River Master’s fees and expenses
would be shared by the States. The Pecos River Master’s
fees are submitted quarterly and over the period since his



12

initial appointment have averaged approximately $12,000
per year. Texas v. New Mexico, 485 U.S. 388, 394 (1988).!

The Special Master declined to support the Kansas
recommendation that a river master be appointed. See
Fourth Report 125-136, 139. The factors considered by the
Special Master in reaching this conclusion appear to have
been whether the appointment of a river master would be
to continue the litigation indefinitely; whether the func-
tion would be largely ministerial or would involve judg-
ment; the similarities and dissimilarities between this
case and the Pecos River litigation; whether it is practical
for a river master to resolve disputes over the H-I Model,
whether the Court precedents support the appointment of
a river master; and the settlement of two interstate water
disputes in the last several years. Fourth Report 125-135.

2. Appointment of a River Master is as
Appropriate on the Arkansas as on the
Pecos.

Kansas believes that a river master is necessary to
bring this litigation to effective closure and to implement
the decree of the Court in this case because the H-I Model,
which is the standard for determining compliance under
the Compact, requires annual updating and may need to
be modified. The States will prepare annual updates based
on the most recent data, new computer runs of the H-I

! The River Master’s fees and expenses have ranged from a high of
about $34,000 in 1992 to a low of about $5,000 in 2000. See Texas v.
New Mexico, 504 U.S. 954 (1992); 506 U.S. 938 (1992); 506 U.S. 983
(1992); 507 U.S. 904 (1993); 530 U.S. 1212 (2000); 531 U.S. 921 (2000).
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Model and analysis of the results of those runs. The States
have often disagreed about the annual updating of the H-I
Model. In the most recent update, initially intended for the
two years 1997-1998, later extended to include 1999, the
States disagreed on many issues. The States vigorously
disputed, among other things, irrigated acreage (both total
acreage and acreage in each canal area), supplemental
acreage (acreage served by both surface and groundwater),
dry-up credit inputs to the H-I Model, quantification of
replacement credits outside the H-I Model, and calculation
of potential evapotranspiration. Fourth Report 24-26.

A procedure is needed to resolve these ongoing dis-
agreements over the implementation of the Special Mas-
ter’s recommended method for determining Compact
compliance. The Colorado water courts do not have juris-
diction to enter judgments binding on the State of Kansas.
See Hinderlider v. La Plata River & Cherry Creek Ditch
Co., 304 U.S. 92, 103 (1938). Nor, in this case, do the
federal district courts, 28 U.S.C. § 1251(a); Mississippi v.
Louisiana, 506 U.S. 73 (1992). This Court is the only court
with the requisite jurisdiction. Ibid. Thus, a series of
original actions to resolve these issues can be anticipated,
placing an unnecessary burden on the Court and on the
States unless a river master is appointed.

The most recent instance in which the Court has
considered the appointment of a river master was the
litigation between Texas and New Mexico over the inter-
pretation and enforcement of the Pecos River Compact.
Texas v. New Mexico, 482 U.S. 124, 134-135 (1987). In that
case, the Court appointed a river master, saying, “[w]e are
quite sure that our jurisdiction over original actions like
this provides us with ample authority to appoint a master
and to enforce our judgment.” Ibid. Indeed, the Court
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referred to the ongoing operation of the river master on
the Pecos River in the recent oral argument on the Poto-
mac River dispute. Virginia v. Maryland, No. 129 Orig.,
Oral Arg. Tr. 36 (Oct. 7, 2003) (“In fact, in the Texas
against New Mexico case, . . . there’s a river master on the
Pecos River, operating under one of our decrees”).

The Special Master acknowledged that there are
“remarkable similarities” between the situation on the
Pecos River and the present situation on the Arkansas
River. Fourth Report 125. The Special Master pointed out
that both cases involve interstate compacts; both Com-
pacts establish commissions to administer them; commis-
sion action requires unanimous agreement; allocation of
streamflows is made on the basis of precompact conditions
without designating a specific quantity of water; and both
cases have resulted in the Court finding compact viola-
tions of roughly similar magnitude (in the range of 10,000
acre-feet per year). See Fourth Report 125-126.

The Special Master pointed, however, to some differ-
ences that he saw between the Arkansas River and Pecos
River situations.” He first pointed out that the Court had
received a recommendation from the Special Master in the
Texas v. New Mexico litigation that might lead to repay-
ment in water, which would have been in addition to

* One important difference between the Pecos River and Arkansas
River situations that was not mentioned by the Special Master relates
to the existence of storage facilities in the downstream state. Kansas
has essentially no downstream storage, whereas Texas has substantial
storage at the stateline in the form of Red Bluff Reservoir. See Texas v.
New Mexico, Special Master Report 18-19 (1979); 462 U.S. 554, 556 n.1
(1983).
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determining ongoing compliance. Id., at 126-127. He noted
that, in the present case, past shortages are to be compen-
sated by money damages, suggesting that such a differ-
ence supports not appointing a river master in this case.
Ibid. Although the Special Master notes that the remedy
for the past shortages on the Pecos River was later settled
as a money judgment, id., at 127 n.21, he does not point
out that, even with the removal of any possibility that the
River Master might be asked to make calculations with
respect to repayment of past shortages in water by entry of
a money judgment, the Court has maintained the ap-
pointment of the Pecos River Master to this day.’ See, e.g.,
Texas v. New Mexico, 502 U.S. 803 (1991) (awarding River
Master fees and expenses and denying motion of New
Mexico to review River Master’s final annual report); 124
S.Ct. 460 (2003) (awarding River Master fees and ex-
penses).

In Texas v. New Mexico, the Court, in its explanation
of the reasons for appointing a river master, stated that
the Special Master had recommended a river master
“because applying the approved apportionment formula is
not entirely mechanical and involves a degree of judg-
ment.” 482 U.S., at 134. In analyzing this issue, the
Special Master in the present case relied on the 2002
Report of the Pecos River Master, which was before him as
Colorado Exhibit 1407 and is included in the Appendix to

® On October 15, 1991, more than a year and a half after the entry
of the stipulated money judgment, the Court confirmed and supple-
mented its order appointing the River Master by readopting the
appointment order with an additional allowance for the cost of “compe-
tent legal advice deemed by him to be necessary to carry out his duties.”
Texas v. New Mexico, 502 U.S. 903 (1991).
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the Fourth Report. App. to Fourth Report 87. The Special
Master said, “It is not clear from this Report, however,
how much judgment may be required in preparing the
River Master’s annual accounting, and indeed whether or
not his duties are essentially ministerial as argued by
Colorado.” Fourth Report 127.

First, since Colorado Exhibit 1407 simply lists the
results of the Pecos River Master’s analysis, one would not
expect the degree of judgment exercised to be apparent.
Second, it appears that this Court’s understanding in 1987
that the Pecos River Master’s duties would include “a
degree of judgment” was correct. This is shown by the
Pecos River Master’s Manual itself, which is attached to
this brief as Appendix 2. Inevitably, disagreements arise
over the quality and analysis of data. See, e.g., App. 3
hereto; App. to Fourth Report 102-105. In addition, the
Pecos River Master’s Manual directs the River Master to
“select flood inflows by inspection of daily data” with
respect to one of the tributaries of the Pecos River. App. 2,
at 39. Thus, the River Master must rely on his own judg-
ment to separate flood inflows from base flows. See App. 3,
at 54 (“yudgement normally will be required”), 56.

The River Master is also directed to adjust computed
departures in the Compact compliance computations by

* The original Pecos River Master’s Manual was introduced into
evidence in this case as Kan. Exh. 1104. Kan. Exh. 1104 does not
contain the Manual appendices, nor does it include changes in the
Manual by the River Master since 1988. See, e.g., Appendices 3 and 4 to
this Brief. For ease of reference, Appendices 3, 4 and 5 to this Brief, all
documents from the official records of the Court or the Court’s Pecos
River Master, are being forwarded to the Clerk of the Court and the
parties together with a certificate of authenticity.
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applying certain factors, including adjustments for salvage
water in New Mexico and unappropriated flood waters.
App. 2, at 23. The River Master is directed to “study”
certain water salvage projects and “[d]etermine the
amount of water salvaged.” Id., at 48. No criteria for
determining the amount of water salvaged is provided.
Further, “[t]he River Master shall determine and appor-
tion any unappropriated flood waters using methodologies
not inconsistent with applicable provisions of the Compact
and this Manual.” Ibid. Determining whether a methodol-
ogy is not inconsistent with the Pecos River Compact and
the Pecos River Master’s Manual requires the exercise of
considerable judgment in interpreting those documents.

The foregoing discussion demonstrates that the Pecos
River Master is required to use a fair degree of judgment
in quantifying tributary flood waters, salvaged water and
unappropriated flood waters, all of which are components
of the calculation of New Mexico’s obligations to deliver
water at the stateline.

As the Special Master acknowledges, the Pecos River
Master even has the authority to modify the Pecos River
Master’s Manual itself, subject to review on clearly erro-
neous grounds by the Court. Fourth Report 129. The
exercise of “a degree of judgment” by the Pecos River
Master would clearly be required in such an instance.” The

® Special Master Charles J. Meyers in the Pecos case predicted the
degree of judgment to be exercised by the Pecos River Master as
follows: “The need for sound judgment will arise when one party seeks
to modify the Manual without the concurrence of the other party. ...
For the most part, these proposed changes are likely to raise technical
issues of hydrology or statistics, as to which the River Master will have
expertise.” App. 5, at 93-94.
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Special Master states, however, that there is no evidence —
contrary to assertions by Kansas — that the Pecos River
Master has authority to “‘change the quantitative stan-
dard for delivery of water at the stateline [which] is
essentially the same function as performed by the H-I
Model.”” Id., at 129-130 (quoting Kan. Comments on Draft
Fourth Report).

Section ITI-C of the Pecos River Amended Decree is
entitled “Modification of Manual” and provides for modifi-
cation upon agreement of the parties or by the River
Master in response to a motion of one of the parties. 485
U.S. 388, 392 (1988). Final determinations of the River
Master are subject to review by this Court, but “only on a
showing that the final determination is clearly erroneous.”
Id., at 393. And on page 1 of the Pecos River Master’s
Manual, Kan. Exh. 1104, an equation showing the index
outflow is set out, with the statement, “This equation will
be used to determine New Mexico’s 1947 condition delivery
obligation imposed by the Pecos River Compact.” App. 2, at
22. This is “the approved apportionment formula,” which
“is not entirely mechanical and involves a degree of judg-
ment.” 482 U.S., at 134. Therefore, when the opening
provisions of the Pecos River Master’s Manual are com-
pared to this Court’s Amended Decree, it becomes clear
that the Pecos River Master has the authority, on the
motion of one or both of the States and subject to review,
to modify the quantitative standard for delivery of water
at the stateline on the Pecos River.

Further, there is evidence in this case that the
quantitative standard for delivery of water at the stateline
in the Pecos River Master’s Manual “is the same function
as performed by the H-I Model” in this case. We have
already seen that the Pecos River Master’s Manual
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contains the quantitative standard for delivery of water at
the stateline on the Pecos River. The H-I Model in this
case is the quantitative standard for delivery of water at
the stateline on the Arkansas River pursuant to the earlier
rulings of the Special Master and this Court. See, e.g.,
Fourth Report 121 (“Both states are bound, at least for
now, to the use of the [H-I] Model to determine whether or
not there are compact shortages at the Stateline”); id., at
52 (“The H-I Model is designed, insofar as feasible, to
replicate actual conditions and on that basis to calculate
depletions of usable stateline flows”).

The Special Master also asserts that there is no
evidence that the Pecos River Master has ever changed the
manual. Id., at 130. Subsequent investigation of the
records of the Supreme Court, in light of the Special
Master’s concern, shows that the Pecos River Master has
changed the Pecos River Master’s Manual. See Apps. 3 and
4 hereto. But knowing whether the Pecos River Master
has ever exercised the most far-ranging “degree of judg-
ment” authorized by the Amended Decree in Texas v. New
Mexico is not necessary to a determination of whether the
Pecos River Master has the authority to do so. He clearly
has that authority.’

® The Special Master, in the text of his discussion of the River
Master issue, recommends that, in the future, original actions in this
Court by either Kansas or Colorado to enforce the Compact not be
accepted unless the dispute has first been taken to the Arkansas River
Compact Administration. Fourth Report 136. A similar recommendation
was made by the Special Master in Oklahoma v. New Mexico, No. 109,
Orig., 501 U.S. 221 (1991). The Special Master in that case “recom-
mended that the Court use this case to articulate various jurisdictional
prerequisites and procedural guidelines for application in future

(Continued on following page)
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3. Precedents Other Than the Pecos River
Case Also Support Appointment of a
River Master.

The Special Master points to the Delaware River
litigation as the other example of the appointment of a
river master. Fourth Report 130. New Jersey v. New York,
347 U.S. 995 (1954), to which the City and State of New
York, the State of New Jersey, the Commonwealth of
Pennsylvania and the State of Delaware were parties,
resulted in the appointment by the Court of a river master,
following an earlier denial without prejudice of a request
for such an appointment. New Jersey v. New York, 283 U.S.
805 (1931). The appointment of the Delaware River
Master by the Court has been complemented by the
subsequent adoption of the Delaware River Basin Com-
pact, 75 Stat. 688 (1961), and the Delaware River Master
has continued to perform a vital function in the implemen-
tation of the Court’s decree from 1954 to the present day.

The Special Master correctly questions a later asser-
tion that the Delaware River Master performs “only
ministerial acts.” Fourth Report 130. The 1954 decree of
the Court suggests that judgment is required in a number
of the River Master’s duties. For instance, the Delaware

interstate compact litigation.” Id., at 228-229. The Court gave as an
example the Special Master’s recommendation that States certify that
they had negotiated in good faith in an attempt to resolve the dispute
without resort to the Court. Id., at 229 n.3. The Court rejected the
Special Master’s recommendation, however, stating, “/Wle decline the
Master’s invitation to set forth prerequisites and guidelines, beyond
those already in existence, for invoking this Court’s original jurisdic-
tion.” Id., at 241 n.11. Accordingly, Kansas objects to this recommenda-
tion by the Special Master in this case.
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River Master is required to perform his duties with respect
to certain reservoir releases “by appropriate observation
and estimates.” 347 U.S., at 1003.

Given the modeling and data analysis that will be
necessary in the implementation of this Court’s decree on
the Arkansas River, it may be that more judgment is
required on the Arkansas than on the Delaware, which, if
true, is all the more reason to appoint a river master on
the Arkansas and not leave implementation of the decree
to a series of original actions.

The Special Master cites the case of Wisconsin wv.
Illinois, 281 U.S. 179 (1930), as a case “in which a request
for a River Master or some type of continuing enforcement
authority has been denied.” Fourth Report 130. In that
case, Justice Holmes, speaking for the Court, chose be-
tween two options suggested by the Special Master: (1)
appointment of a commission to supervise the construction
work ordered or (2) requirement of periodic filing with the
Clerk of the Court of progress reports. The Court chose the
second option, which arguably required more attention
from the Court. Any of the parties were allowed to apply to
the Court for action in response to the semiannual reports.
Wisconsin v. Illinois, 281 U.S., at 201-202. Under these
circumstances, it may be somewhat of an overstatement to
describe the Court as having denied a request for a river
master or some type of continuing enforcement authority.
Indeed, in Texas v. New Mexico, 482 U.S. 124 (1987), the
Court cited Wisconsin as an occasion in which the Court
appointed an agent or functionary or employed a like
solution to implement its decree. See id., at 134.

The Special Master discusses the case of Wyoming v.
Colorado, 298 U.S. 573 (1936), and states that the Court
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“refused to appoint a water master to keep the records” of
diversions. Fourth Report 131. There does not appear,
however, to be any mention of a river master or like
authority in the Court’s discussion. See Wyoming v. Colo-
rado, 298 U.S., at 585-586. Rather, the Court accepted
Colorado’s assurances of cooperation with Wyoming as the
basis for denying a Wyoming request that the State of
Wyoming be allowed to install its own measuring devices
in Colorado. See ibid.

Thus, the only case cited by the Special Master in
which a river master or some type of continuing enforce-
ment authority has been denied is Vermont v. New York,
417 U.S. 270 (1974) (per curiam). That case involved a
complaint by Vermont alleging water pollution, impedance
of navigation and creation of a public nuisance by the
State of New York in Lake Champlain and Ticonderoga
Creek. The parties reached a settlement part way through
trial before the Special Master. Id., at 270-271. The Court
considered and rejected the request of the parties that the
Court appoint a “South Lake Master.” There are decisive
differences, however, between the Vermont case and this
case. In this case, there is an interstate compact that the
Court has interpreted so as to quantify the allocation of
the waters of the Arkansas River between the States of
Colorado and Kansas. In Vermont there was no compact.
Nor was there was a quantitative determination of the
respective rights of the States. The Court pointed out that
“no findings of fact have been made; nor has any ruling
been resolved concerning ... equitable apportionment of
the water involved.” Id., at 276. The Court further pointed
out that “[t]he proposals submitted by the South Lake
Master to this Court might be proposals having no relation
to law.” Id., at 277.
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There is no danger of such proposals being made by a
river master appointed by the Court to administer the
decree in this case. Here, the river master would not make
proposals, but would make determinations in response to
submittals by the two States, and he or she would be
limited strictly to interpreting and implementing the
decree entered by the Court. The considerations that
caused the Court to deny a “South Lake Master” in Ver-
mont v. New York therefore do not exist in this case.

The Special Master points to the recent settlement of
two interstate water cases, one of which involved the
States of Kansas and Colorado. Fourth Report 132-135,
citing Nebraska v. Wyoming, No. 108, Orig., 534 U.S. 40
(2001); Kansas v. Nebraska, No. 126, Orig., 123 S.Ct. 1898
(2003). The settlement of some interstate issues, however,
should not affect the relief approved in a contested case or
lead the Court to suppose that issues that could not be
settled in the Arkansas River Basin in the past can some-
how be expected to be settled in the future. Indeed, the
States have been demonstrably unable to resolve their
major differences despite earnest efforts on both sides to
do so. The most recent formal effort was in the fall of 2001.
The States reported to the Special Master at the conclu-
sion:

“3.  Unfortunately, despite the excellent services
of the Mediators and the considerable efforts of
the States, including extensive personal involve-
ment of the Attorneys General themselves, it has
not been possible to settle the remaining issues in
the case at this time. The States, however, intend
to continue to consider the possibility of settle-
ment, especially upon completion of the final ex-
pert reports and related discovery.” Joint Report
of the States, App. to Fourth Report 23-24.
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As the 2002-2003 trial segment shows, the parties were
unable to settle the major issues dividing them.

Justice White, writing for a unanimous Court in
Oklahoma v. New Mexico, 501 U.S. 221 (1991), rejected the
Special Master’s recommendation that an issue before the
Court be referred to the Canadian River Compact Com-
mission for “good-faith negotiations and possible resolu-
tion.” Id., at 228, 240-241." Justice White wrote:

“It is true that the Court has often expressed [a]
preference that, where possible, States settle their
controversies by mutual accommodation and
agreement, but the Court does have a serious re-
sponsibility to adjudicate cases where there are
actual, existing controversies between the States
over the waters in interstate streams.” Id., at 241
(citations and internal quotation marks omitted).

Thus, while it is to be earnestly hoped that many contro-
versies between Kansas and Colorado with respect to the
implementation of the decree in this case will be settled by
mutual accommodation and agreement, the Court has
affirmed its responsibility to assure that it provides for the
resolution of disputes that cannot be settled. The recent
settlements, including No. 126, Original, are to be com-
mended, but given the history of the two States on the
Arkansas River, and the significant difference between
the Compacts,’ it cannot reasonably be presumed that

" Although there was a dissent with respect to other issues, the
Court was unanimous on this point.
® For instance, under the Republican River Compact, an acre-foot
allocation is made to the three States. Two of the States are both
(Continued on following page)
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disputes will abruptly stop after more than a century of
intermittent but continual disputes between the two
States. See Kansas v. Colorado, 185 U.S. 125 (1902);
Colorado v. Kansas, 320 U.S. 383 (1943).

4. Conclusion

A degree of judgment will be necessary in the imple-
mentation of the decree in this case. Therefore, the dis-
putes that will inevitably arise between the States should
be handled in the first instance by a river master ap-
pointed by the Court rather than by the Court directly.
The Special Master is justly concerned that this litigation
not continue indefinitely in its present form. Kansas’
proposal will accomplish this goal by securing the entry of
a specific decree and the handling of such disputes that do
arise under the decree by a river master whose determina-
tions would be reviewable by the Court, if necessary, under
the clearly erroneous standard. In short, to the extent that
there are disputes under the decree, it is far more efficient
for the Court and the States if those disputes are handled
by a river master rather than by the Court directly.

B. Prejudgment Interest Should Begin to Ac-
crue in 1985 on the Damages Existing at
That Time.

1. Introduction

The Court decided in its Opinion of June 11, 2001,
that prejudgment interest should “begin to accrue” in

upstream and downstream States. Neither of these elements occurs in
the Arkansas River Compact.
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1985, the year in which Kansas filed its complaint in this
action. Kansas v. Colorado, 533 U.S. 1, 15 (2001). The
Court did not address, however, whether the interest
should accrue on damages that Kansas had incurred as of
that date, or whether it should accrue only on damages
that Kansas would incur after that date. The Special
Master has read the Court’s Opinion in the latter sense. In
an Order on December 2, 2002, the Special Master con-
cluded:

“I believe the Court intended to exempt all dam-
ages occurring before the suit was filed from any
prejudgment interest (not including an adjust-
ment for inflation.) Prejudgment interest should
apply only to those damages occurring after filing
suit, i.e., after 1985.” App. to Fourth Report 14
(emphasis in original).

In his Fourth Report, the Special Master has recom-
mended that interest be calculated in the manner specified
in that Order. Fourth Report 137, { 1. Believing that the
Special Master has misconstrued the Court’s Opinion in
this regard, Kansas excepts to the Special Master’s rec-
ommendation.

2. Procedural Background

The Court’s Opinion of June 11, 2001, resolved several
issues relating to the award of prejudgment interest. The
unliquidated nature of Kansas’ damages claim does not
pose a categorical bar to such an award. 533 U.S., at 9-12.
Interest should be awarded at the rates recommended by
the Special Master in his Third Report. Id., at 12-13.
Finally, in regard to the accrual of interest on Kansas’
damages, the Court ruled on three different positions:
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(1) Kansas had argued that prejudgment interest
should accrue from the time of its losses, beginning in 1950,
in order to afford it full compensation. The Court rejected
Kansas’ argument, holding that “the equities in this case do
not support an award of prejudgment interest from the date
of the first violation of the Compact, but rather favor an
award beginning on a later date.” Id., at 14.

(2) The Special Master had recommended in his
Third Report that interest should accrue from 1969, when
Colorado knew or should have known that it was violating
the Compact. Third Report 103-107. He further recom-
mended that Kansas’ damages incurred in the years 1950-
1968 should be adjusted for inflation “but should not bear
compound interest reflecting the loss of use of those
monies.” Id., at 107. The Court rejected the Special Mas-
ter’s recommendation on this point, ruling that interest
should begin to accrue at a later date advocated by Colo-
rado. 533 U.S., at 15-16 & n.5.

(83) Colorado had argued that interest should not
begin to accrue until 1985, the date of the filing of Kansas’
complaint. The Court agreed, sustaining Colorado’s excep-
tion to the Third Report “insofar as it challenges the
award of interest for the years prior to 1985.” Id., at 16. In
so ruling, the Court did not state whether interest accru-
ing after the filing of the complaint in 1985 should be
computed on the damages then existing and unpaid, or
whether it should be computed only on such damages as
first arose after the filing of the complaint. See id., at 15-
16 & n.5.

After the Court issued its June 11, 2001 Opinion, a
disagreement arose between the States regarding the
correct interpretation of the Opinion. In particular, the



28

States differed over whether the Court intended that
prejudgment interest should accrue on Kansas’ damages
owing as of its filing of suit in 1985, or only on such dam-
ages as it incurred after filing suit. The States submitted
briefing on this issue, and the Special Master ruled on the
matter on December 2, 2002. As stated above, the Special
Master believed that the Court had intended to “exempt” all
damages incurred before the filing of suit from any pre-
judgment interest, except for an inflation adjustment. He
thus found that interest should accrue only on damages
incurred after the filing of suit. App. to Fourth Report 14.

3. Prejudgment Interest Should Begin to
Accrue in 1985 on Kansas’ Damages

Then Owing.
At issue is what the Court intended when it ruled that
“after examining the equities for ourselves, . .. a majority

of the Court has decided that [1985] is the more appropri-
ate” date at which interest should begin to accrue. 533
U.S., at 15 & n.5. The Court clearly intended that interest
should begin to accrue on Kansas’ damages only from the
year in which Kansas filed its complaint. What the Court
did not address is whether it intended (1) that interest
should accrue on the damages owing at that time, or (2)
that interest should accrue only on damages later in-
curred. See id., at 13-16.

Although the Court’s Opinion itself does not directly
answer the question, both law and logic point to a single
reasonable interpretation. For well over a century, the
Court has ruled consistently that prejudgment interest
accrues on the damages then owing: “If a debt ought to be
paid at a particular time, and is not, owing to the default
of the debtor, the creditor is entitled to interest from that
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time by way of compensation for the delay in payment.”
Young v. Godbe, 82 U.S. (15 Wall.) 562, 565 (1873). In
Funkhouser v. J.B. Preston Co., 290 U.S. 163 (1933), the
Court observed that “the injured party has suffered a loss
which may be regarded as not fully compensated if he is
confined to the amount found to be recoverable as of the
time of breach and nothing is added for the delay in
obtaining the award of damages.” Id., at 168 (emphasis
added). Adjustment for inflation aside, the Special Mas-
ter’s recommended resolution would confine Kansas to the
amount found to be recoverable as of the time of breach for
all damages incurred in the years 1950-1984. Nothing
would be added for the delay from 1985 to the date of
judgment in obtaining those damages. See ibid.

Colorado signed the Arkansas River Compact in 1948.
App. 1, at 1. The Court’s decisions make clear that by that
time there was nothing controversial about the proposition
that prejudgment interest should be applied to the dam-
ages owed as of the date that interest begins to accrue. See
533 U.S,, at 10-12 & n.4, 14 (finding that when Colorado
signed the Compact it “was on notice that it might be
subject to prejudgment interest if such interest was
necessary to fashion an equitable remedy”). Today, of
course, that proposition remains uncontroversial. See
Milwaukee v. Cement Div., National Gypsum Co., 515 U.S.
189, 196 (1995) (noting that prejudgment interest serves
to compensate “‘for the loss of use of money due as dam-
ages from the time the claim accrues until judgment is
entered’”) (quoting West Virginia v. United States, 479
U.S. 305, 310-311, n.2 (1987)).

The Court did not suggest that any portion of Kansas’
damages should be exempt from interest once it begins to
accrue. Rather, it ruled that “the equities in this case do
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not support an award of prejudgment interest from the
date of the first violation of the Compact, but rather favor
an award beginning on a later date.” 533 U.S., at 14
(emphasis added). The Court determined that “considera-
tions of fairness,” rather than a “rigid theory of compensa-
tion for money withheld,” were appropriate in arriving at
such an award. Id., at 13-15. It cited with approval the
specific considerations identified by the Special Master in
support of its conclusion that interest should not begin to
accrue until 1985.

But these same considerations of fairness support a
determination that interest should begin to accrue in 1985
on the damages that Colorado then owed to Kansas. Thus,
the Court agreed with the Special Master that interest
should not accrue in the early years from 1950 forward,
when “no one had any thought that the pact was being
violated.” 533 U.S., at 14. In contrast, by the time Kansas
filed suit in 1985, no one could claim ignorance. In fact,
the Special Master found that Colorado knew or should
have known some 17 years earlier, by 1968, that it was
violating the Compact. Third Report 103. The Court did
not disturb that factual finding although it determined
that interest should not begin to accrue at the earlier date.
See 533 U.S., at 15, n.5.

Similarly, the Court agreed with the Special Master
that there was a “long interval that passed between the
original injuries and these proceedings.” Id., at 14. In
contrast, there was no interval at all between 1985 and
these proceedings, and this is true precisely by reason of
the Court’s determination that interest should not begin to
accrue until the commencement of these proceedings. The
Court found that before 1985, “it was uniquely in Kansas’
power to begin the process by which [its] damages would
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be quantified.” Id., at 16. Since 1985, by contrast, it has
been uniquely in Colorado’s power to protect against the
running of interest, whether by tendering a sum of dam-
ages to Kansas or by placing the sum in an interest-
bearing trust fund. See In re Oil Spill by the Amoco Cadiz,
954 F.2d 1279, 1331-1332 (7th Cir. 1992) (per curiam). The
limitation of interest to the period since 1985 has removed
any concern about Colorado being caught unawares by a
dramatic compounding of interest.

Colorado has argued that the Court intended to adopt
the Special Master’s view that damages incurred before
Kansas’ filing of suit should bear no prejudgment interest,
except for an inflation adjustment. Thus Colorado has
noted that the Court overruled Kansas’ exception to the
recommendation in the Third Report that interest should
be awarded only from 1969 to the date of judgment.
Colorado’s Brief in Support of Its Motion to Determine the
Amount of Damages and Prejudgment Interest for the
1950-94 Period at 10 (Oct. 11, 2002). It has also noted that,
in connection with the briefing of their exceptions to the
Third Report, the States estimated that Kansas’ damages
with prejudgment interest approximated $38 million when
calculated as the Special Master had directed. Brief in
Support of Kansas’ Exception to the Third Report of the
Special Master at 9 (Nov. 24, 2000); Brief in Support of
Colorado’s Exceptions to the Third Report of the Special
Master at 6 (Nov. 24, 2000).

Colorado fails, however, to take account of the basis
for the Court’s decision that interest should be awarded
beginning in 1985. In Colorado’s view, the Court merely
“changed the date” at which interest on Kansas’ damages
begins to accrue from 1969 to 1985, as if a mere clerical
error were at issue. Colorado’s Brief in Support of Its
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Motion to Determine the Amount of Damages and Pre-
judgment Interest for the 1950-94 Period at 10 (Oct. 11,
2002). The change of date, however, reflects a fundamental
shift as between the rationale on which the Special Master
relied and that on which the Court settled in determining
that interest should begin to accrue in 1985. The clear
basis for the Court’s ruling is that Colorado indisputably
was on notice of Kansas’ claims once it was served with
Kansas’ complaint. At that point it could not be argued
that Colorado’s ignorance should relieve it of the obligation
to pay interest on Kansas’ damages, particularly those
that had already been incurred.

Colorado has also suggested that the Court’s Opinion
reflects an intent to limit Kansas to an interest award of a
specific amount. Colorado places particular emphasis on
the Court’s statement that the Special Master acted
properly “in only awarding as much prejudgment interest
as was required by a balancing of the equities.” Colorado’s
Reply to Kansas’ Brief on Unresolved Damages Issues for
the Period 1950-94 at 2-3 (Oct. 31, 2002) (Colorado’s
emphasis). It protests that Kansas’ interpretation of the
Court’s Opinion, if sustained, would “somewhat astonish-
ingly” result in a larger award of interest than if the Court
had simply overruled all exceptions to the Special Master’s
Third Report. Colorado’s Brief in Support of Its Motion to
Determine the Amount of Damages and Prejudgment
Interest for the 1950-94 Period at 6 (Oct. 11, 2002).

The Special Master apparently was persuaded by
Colorado’s argument. In his view, “the plain direction” of
the Court’s Opinion “was to limit the application of
prejudgment interest,” whereas Kansas’ position would
“move the award in the opposite direction.” App. to Fourth
Report 14-15. Thus, from the Court’s statement that
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interest should be denied for the period between 1968 and
1985, the Special Master inferred an intent “to exempt all
damages occurring before the suit was filed from any
prejudgment interest.” Ibid.

It is certainly true that the Court intended to limit
Kansas’ recovery of prejudgment interest, and it did so by
deferring the date of accrual of interest from 1950 to 1985.
But Kansas does not perceive in that limitation an intent to
fix the interest award at a specific dollar amount. The
Court unquestionably intended that neutral principles
should determine the resulting interest award, not that a
fixed result should determine the operation of those princi-
ples. The neutral principles at work in this case support the
award of interest accruing as of the time that Colorado was
confronted with this lawsuit. Indeed, with the filing of suit,
Colorado was much more clearly on notice of Kansas’ claim
for past violations of the Compact than of any potential
violations that might occur thereafter.

Because Kansas is limited to recovery of interest
accruing after its filing of suit in 1985, it will not be
compensated for the 35 years of investment income that it
could have produced over the years 1950-1984. For the
same reason, Colorado and its citizens will retain all
investment income produced over those years at Kansas’
expense. See Third Report 101 (“[W]e should not be
oblivious to Colorado’s use of the water over this long
period of years”). The Court has not suggested, however,
that Kansas should further be denied the income that it
could have earned after 1985 but for Colorado’s withhold-
ing of money due as damages. It is inconsistent with the
Court’s ruling to deny Kansas compensation for its ongo-
ing loss of investment income in the years from 1985
through the entry of judgment. Although Colorado will
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keep the investment income that it realized through 1985
at Kansas’ expense, the evident purpose of the Court’s
ruling is to restore to Kansas the income foregone thereaf-
ter.

The Court’s ruling that Kansas is entitled to recover
the damages incurred in the years 1950-1984 is in effect a
determination that Kansas was entitled to recover those
damages at the time it filed suit in 1985. See Texas v. New
Mexico, 482 U.S. 124, 129 (1987) (“There is often a retroac-
tive impact when courts resolve contract disputes about
the scope of a promisor’s undertaking; parties must
perform today or pay damages for what a court decides
they promised to do yesterday and did not”). Were it
possible to avoid litigation delay, a judgment could have
been entered for Kansas in 1985 for the damages incurred
as of that time, adjusted for inflation only. In that case,
Kansas would have been protected in either of two ways
against lost use of the damages: If Colorado had promptly
paid the judgment, Kansas could have invested the money
itself. If Colorado had delayed payment, Kansas would
have been entitled to postjudgment interest until the
judgment was paid. Id., at 132, n.8.

It was not possible, of course, to avoid litigation delay
“[d]espite the diligence of the parties and the Special
Master.” Kansas v. Colorado, 533 U.S., at 16. But the
effect of that delay “is neutral between the parties.” In re
Milwaukee Cheese Wis., Inc., 112 F.3d 845, 849 (7th Cir.
1997). “Unfortunate though it is that this case has lasted
as long as [it has] ..., an award of prejudgment interest
still restores the parties to the positions they would have
occupied had this case concluded in the 1980s rather than
the [2000s].” Ibid.
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4. Conclusion

The Court has ruled that interest should begin to
accrue in 1985. That ruling does not address whether the
interest should accrue on the damages then owing or only
on damages later incurred. The evident intent of the
Court’s ruling, however, is to protect Kansas from the loss
of use of money due as damages during the pendency of
the litigation. That intent can be effectuated only if inter-
est is awarded on the damages owing as of 1985, when this
litigation began.

C. Colorado’s Ten-Year Compliance Period
Proposal is Inconsistent With the Compact.

1. Introduction

The H-I Model has been developed over the last 18
years in the course of this litigation for the purpose of
quantifying Colorado’s Compact obligation. In the course
of its development, the H-I Model has been subjected to
intense scrutiny and has been successively improved, with
the last improvements recommended as part of the Special
Master’s Fourth Report. See Fourth Report 53-79 (ap-
proval of the Penman-Monteith Method for calculating
crop consumptive use). Few models have been subject to
the scrutiny to which the H-I Model has been subjected.
Its results benefit from the fact that they are the differ-
ence between two runs of the model, one under current
conditions and one without postcompact pumping. When
the two runs are subtracted, any errors that occur in both
runs cancel out and enhance the accuracy of the results as
compared to the accuracy of the individual runs. See 2
First Report 250-251. As the Special Master acknowledges,
both States relied upon experts who were “extremely well
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regarded” and among the “best . . . in the country.” Fourth
Report 110. And the experts were using computer model-
ing and methods of analysis that were largely unknown at
the time of the negotiation of the Compact in the late
1940s. Nevertheless, the Special Master, at the urging of
Colorado, has determined that the H-I Model is not suffi-
ciently accurate to allow enforcement of short-term Com-
pact obligations over periods of a year or less. See id., at
115. In contrast, Colorado regulates well pumping on a
monthly basis for the protection of its own water users.
Id., at 10.

The parties agree that the H-I Model should be used
to determine Colorado’s compliance with the Arkansas
River Compact. They differ, however, with regard to the
period over which compliance should be measured. Kansas
believes that the accounting period should be one year,
beginning at the start of the irrigation season and running
until just before the next irrigation season. Fourth Report
108-109. Colorado, on the other hand, believes that the
accounting period should be ten years. Id., at 116-118.

Kansas believes that the Compact contemplates an
accounting period no longer than one year, as argued
below. The