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QUESTIONS PRESENTED

1. Does the Ex parte Young exception to the Eleventh
Amendment’s restrictions on federal judicial power
permit a federal court to enforce a consent decree by
ordering remedies that substantially exceed the
requirements of federal law?

2. Do state officials who lack authority under state law to
waive the State’s Eleventh Amendment immunity
clearly and voluntarily invoke the jurisdiction of the
federal courts by deciding to settle an Ex parte Young
lawsuit with a consent decree that lacks any explicit
waiver statement?
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1.  Petitioners are the named plaintiffs.  Pet’r Br. ii.  Because Linda
Frew is the lead plaintiff, respondents reference petitioners collectively
as “Frew.”  See 2.R.652.

2.  References to the court of appeals’s record are cited as “__.R.__,”
with the first numeral representing the volume of the record and the
second numeral indicating the page.

RESPONDENTS’ BRIEF

In Ex parte Young, the Court crafted a narrow exception to the
Eleventh Amendment immunity that States have from suit in
federal court to allow prospective injunctive suits against state
officers to remedy ongoing violations of federal law.  This case
requires the Court to decide if those limitations apply when a court
is enforcing a consent decree, or whether a federal court in equity
may order relief against States far beyond any requirement of
federal law.  

Additionally, in the eleventh hour, Petitioner Frew has added an
allegation that the state officials’ decision to settle the case by
consent decree waived the protections of the Eleventh Amendment.
Therefore, the Court may also choose to decide whether settling an
Ex parte Young suit through a consent decree—after the State has
been dismissed on Eleventh Amendment grounds—constitutes a
clear and unequivocal  waiver of Eleventh Amendment immunity.

STATEMENT OF THE CASE

This case involves a district court’s long endeavor to oversee
state officials’ administration of a cooperative federal-state
Medicaid program aimed at the health care of indigent youth.  The
suit began in 1993 when Petitioners1 filed a lawsuit under 42 U.S.C.
§1983 against two state agencies—the Texas Health and Human
Services Commission and the Texas Department of Health—and
officials of those agencies.  1.R.1.2  The suit, filed before Judge
William Wayne Justice in the Eastern District of Texas, alleged that
state officials and the agencies were failing to provide Medicaid
benefits under Texas’s “early and periodic screening, diagnostic,



2

and treatment services” (EPSDT) program in accordance with
federal law.  Pet. App. 6a-7a; 1.R.1; 3.R.821.  Frew’s complaint
alleged that the defendants did not “assure” the delivery of EPSDT
services, and that they did not “effectively inform” all persons
eligible for the program.  E.g., 1.R.16-17.

The federal requirements for the States’ EPSDT programs are
limited to three categories of services: (1) informing eligible
recipients of the services available; (2) providing screening services
when they are requested; and (3) arranging for corrective treatment
of needs disclosed through screening services.  See 42 U.S.C.
§§1396a(a)(43),1396a(r).  Participating States are required to
develop a plan for administering an EPSDT program and submit it
to the Secretary of Health and Human Services, who must approve
it if it satisfies the statutory conditions.  See id. §1396a(b).

In November 1993, the state agency defendants moved for
dismissal on Eleventh Amendment grounds.  1.R.42.  Frew’s
response acknowledged the State’s refusal to waive immunity:
“Defendants object to suit against them in federal court and assert
the protection from federal litigation that the eleventh amendment
provides to them.  Given Defendants’ refusal to consent, Plaintiffs
do not object to the dismissal of the two state agencies from this
case.”  1.R.215.

In June of 1994, before ruling on the state agencies’ motion to
dismiss, the district court certified a class of Texas Medicaid
recipients under twenty-one, estimating that the class included over
1.5 million Texas youth.  Pet. App. 7a & n.6, 54a; 2.R.668.  Two
months later, the district court granted the state agencies’ motion
and dismissed them from the lawsuit based on the State’s Eleventh
Amendment immunity.  3.R.818-20.

The district court refused, however, to dismiss Frew’s claims
against the state officials and denied their motion to dismiss, in
which they had argued that class members lacked the necessary
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3.  Frew has lodged the consent decree with the Court.  See Pet. 1.

federal rights to make their claims actionable under 42 U.S.C.
§1983.  3.R.807; 1.R.42; 2.R.446. 

Soon thereafter, the parties began settlement negotiations and
developed a consent-decree proposal.  Pet. App. 7a & n.7; 3.R.875;
3.R.1013.  The proposed decree was filed with the district court in
July 1995.  4.R.1028.  After a fairness hearing in December of
1995, the district court entered a consent decree.  3.R.993; Pet. App.
7a; 4.R.1028.3  The State is not a party to the consent decree—only
the state officials are.  The decree is a lengthy document entailing
308 paragraphs of detailed and specific procedures for Texas’s
EPSDT program.  Pet. App. 7a-8a & n.9.  Its requirements range
from “effectively inform[ing]” recipients about the program,
Lodging ¶¶11, 52, to providing regular data reports to Frew, ¶286,
to offering toll-free telephone assistance that will be answered
“promptly,” by “a person who [i]s knowledgeable, helpful, and
polite,” ¶247. 

The program experienced dramatic improvements.  For
instance, the number of workers assigned to the program increased
from about ten in 1993 to almost 500 in 2000.  Pet. App. 3a.  The
program made particular progress in the area of outreach.  See Pet.
App. 3a.  For example, there were 435,818 outreach efforts made
in 1999—nearly a three-fold increase from the 152,557 efforts in
1995.  Pet. App. 69a n.17.  The number of outreach contacts
increased from two million in 1995 to 4.8 million in 1999.
5.SR.880.  And the state officials entered into a $7.6 million
contract for an outside group to provide outreach services—the
largest EPSDT contract for outreach services in the United States.
See Pet. App. 70a-71a n.19.

In addition to the substantial improvements in outreach efforts,
there were significant improvements in two required participation
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4.  “__.SR.__” references are to the Supplemental Record.

screening ratios developed by the federal government.  Pet. App. 3a
(explaining that “participation ratio” increased from eighteen
percent in 1991 to sixty-six percent in 1998).  Utilization of dental
services increased in Texas from 1996 to 1998 while the national
average declined.  Pet. App. 3a.  And, the medical transportation
budget had increased by 300%.  5.SR.883.  In 1993, about 750,000
medical transportation rides were given, while in 1999 there were
2.5 million rides.  5.SR.884.  The success of Texas’s EPSDT
program is best reflected by the fact that there was no evidence that
any eligible individual requesting medical or dental services was
denied those services.  See Pet. App. 4a, 101a-02a & n.51;
11.R.3668.  In spite of all the improvements in the EPSDT
program, some eligible Texans nevertheless fail, for whatever
reason, to utilize fully the services.  See Pet. App. 4a. 

Despite these tremendous advances, Frew filed a motion to
enforce the consent decree in October 1998, contending that state
officials had failed to comply  with her interpretation of the decree.
Pet. App. 9a-10a; 5.R.1697.  The state officers contended that they
had complied with the consent decree.  The district court conducted
an enforcement hearing in March 2000, 1.SR-6.SR,4 and, five
months later, issued a 175-page decision agreeing with Frew.  Pet.
App. 54a.  The district court rejected the state officials’ contentions
that the decree was largely unenforceable due to an absence of
federal rights; that the State’s sovereign immunity precluded the
district court from enforcing the decree beyond the requirements of
federal law; and that Frew’s extraordinarily expansive interpretation
of the decree’s provisions was not supported by its text.  11.R.3628;
Pet. App. 10a, 54a-275a.  

State officials appealed the August 14, 2000 order, which the
Fifth Circuit stayed during the pendency of the appeal.  Id.
Notwithstanding the pending appeal and the stay, Frew successfully
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sought leave in the district court to file a supplemental complaint
adding new  claims regarding dental services.  Id.  The district court
denied the state officials’ motion to dismiss the supplemental
complaint on the basis that the decree-enforcement appeal divested
the district court of jurisdiction to grant the motion to supplement.
After state officials filed a second appeal from that ruling, the Fifth
Circuit consolidated the two appeals.  Id.

The Fifth Circuit vacated the district court’s orders in both
appeals and remanded the case.  Pet. App. 46a.  Recognizing the
Eleventh Amendment’s restriction on the district court’s
jurisdiction, the court of appeals held that the Ex parte Young
exception to the Eleventh Amendment’s limitations on federal
judicial power permitted the district court to enforce the consent
decree only to the extent of federal-law violations.  Pet. App. 19a-
28a.  To determine whether Frew alleged decree violations to which
the Young exception applied, the court of appeals examined Frew’s
allegations of decree violations to determine whether they
implicated federal rights that the district court could enforce.  Pet.
App. 13a-19a, 33a-39a.  The Fifth Circuit held that no enforceable
rights were the subject of the district court’s decision.  Pet. App.
12a.  The Fifth Circuit explained that “‘in enforcing the consent
decree,’” the district court incorrectly regarded itself as “‘bound
solely by its language,’ and that ‘an interpretation of the decree
must be based strictly on the language of the decree and not on the
legal requirements of the Medicaid Act.’”  Pet. App. 14a (quoting
Pet. App. 71a) (emphasis added).  

The Fifth Circuit explained that “[r]ather than focusing on the
statutory requirements, the court focused on the consent decree
requirements.”  Pet. App. 33a.  Because the district court concluded
that the consent decree, but not federal law, was violated, the court
of appeals concluded that the district court’s invocation of its
enforcement authority was not bottomed on violations of federal



6

5.  The Fifth Circuit did not reach the alternative grounds raised on
appeal challenging the district court’s construction of the consent decree.
The state officials advanced in the Fifth Circuit that the district court’s
enforcement of the decree should be reversed because it modified the
decree’s terms and held the state officials to requirements not reflected
in the decree and never agreed to by the parties.  The state officials
contended that under a proper reading of the decree, utilizing established
rules of construction, there would be no basis to find violations.

law.  Accordingly, it held that Young did not permit enforcement.5

SUMMARY OF THE ARGUMENT

Our Federalism respects the fundamental sovereignty of the
States and precludes federal-court jurisdiction over States absent
clear and unambiguous consent.  The Ex parte Young
fiction—which deems injunctive suits against state officers not to
be against the State—is a narrow exception to that Eleventh
Amendment prohibition.  Justified by the Supremacy Clause, Ex
parte Young allows federal jurisdiction only for the limited purpose
of remedying ongoing violations of federal law.

In this case, the federal district court, which has been
supervising the Texas youth Medicaid program since 1996 pursuant
to a consent decree, ordered a plan of relief that would extend far
beyond anything required by federal law.  Authority for such broad
relief, Frew urges, can be found in the general equitable powers of
a district court to administer a consent decree, powers that have
been elaborated upon in the context of civil rights suits against
municipalities and private parties.

A suit against a State is different.  General equitable powers of
a federal court do not trump the Eleventh Amendment.  Rather, this
suit has proceeded only under the Ex parte Young fiction, and the
federal court has no jurisdiction under that doctrine beyond
remedying ongoing violations of federal law.  If federal law does
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not require it, a federal court may not order it.

The fact that state officials agreed to a consent decree does not
alter those constraints.  Absent an ongoing violation of federal law,
the fundamental predicate for the Ex parte Young fiction is
eliminated, and jurisdiction is lacking.

Were it otherwise, Ex parte Young itself could be jeopardized
by the serious structural constitutional infirmities that would result.
As a basic tenet of separation of powers, state and federal, one
administration may not bind the next, one officeholder may not
bargain away the constitutional authority of his or her successor; as
a concomitant tenet of federalism, federal district courts should not
be administering and prescribing the minutiae of day-to-day
operations of state programs and agencies.  To conclude that a state
official, by agreeing to a consent decree, can endow a federal court
with perpetual jurisdiction to order equitable remedies directing the
operation of the State’s youth Medicaid program—irrespective of
and far beyond the requirements of federal law—and can divest
future state legislatures and executive officials of budget and
policymaking authority over that program, would run afoul of both
federalism and separation of powers.

Limiting government by consent decree is not, as Frew
suggests, detrimental to the interests of States.  Settlements will still
occur, by private agreements and by consent decrees consistent with
federal law, without federal courts needing to be empowered to
subvert democratically accountable state legislatures by subjecting
States to equitable remedies unmoored from the dictates of federal
law.  And, since the outer boundary of what a plaintiff could
achieve litigating an Ex parte Young case to full victory on the
merits is delimited already by the mandates of federal law, it would
be untenable to say that plaintiffs must be able to get more than they
could from full victory at trial in order to have an incentive to settle.

Nor is Frew’s newest argument—that joining the consent decree
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waived Eleventh Amendment immunity altogether, rendering Ex
parte Young irrelevant—consistent with this Court’s jurisprudence.
At the outset of this lawsuit, the State of Texas was a party.  Texas
moved to dismiss based on Eleventh Amendment immunity, and
that motion was granted.  All that remained was the Ex parte Young
suit against the state officials, which proceeded to this day.

Texas law makes clear that neither the Commissioner of the
Health and Human Services Commission nor the Attorney General
has the authority to waive sovereign immunity; only the Texas
Legislature can do so.  Given that the State had already prevailed on
Eleventh Amendment grounds, it renders the Ex parte Young fiction
a farce to say that the remaining state officials—lacking in any state
authority to do so—could undo that dismissal.

Moreover, even if the Attorney General were empowered to
waive, nothing he did constituted the clear and unambiguous
statement that this Court requires for waivers of Eleventh
Amendment immunity.  And nowhere in the consent decree is there
a provision purporting to waive such immunity.  

The Court’s recent Lapides decision is not to the contrary.
Lapides v. Bd. of Regents of the Univ. Sys. of Ga., 535 U.S. 613,
622 (2002).  Lapides, by its terms, was expressly limited to the
narrow question of removal of a state-law claim, for “which the
State has explicitly waived immunity from state-court proceedings.”
Id., at 617.  At issue here, by contrast, are federal-law claims for
which the Texas Legislature has not waived sovereign immunity.
And in Lapides the Court deemed the State’s removal of the case to
federal court to be invoking the jurisdiction of that court; here, in
contrast, rather than affirmatively acting to get into federal court,
the State was haled into federal court as a defendant, and the state
officials signed the decree in an attempt to get out of federal court
and end the litigation.  

In splitting the atom of sovereignty, the Framers never
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6. (Benjamin F. Wright ed., 1961) (James Madison) (quoting
Montesquieu).

envisioned that the federal government would seize the mantle of
directly running state agencies.  Madison, and Montesquieu before
him, did foresee the risk that judges might assume “‘legislative and
executive powers . . . united in the same person,’” THE FEDERALIST,
No. 47, at 338,6 and the Constitution guards against that peril.
Together, federalism and separation of powers ensure that federal
courts cannot do what the district court has attempted—to use a
consent decree to take over a state program and dictate its daily
operation, freed in equity from the constraints of federal law.

ARGUMENT

I. THE EX PARTE YOUNG EXCEPTION TO THE ELEVENTH

AMENDMENT DOES NOT PERMIT ENFORCEMENT OF

CONSENT-DECREE PROVISIONS THAT EXCEED THE

REQUIREMEN TS OF FEDERAL LAW.

The Eleventh Amendment constrains a federal court’s
jurisdiction over a suit against an unconsenting State, and the
existence of a consent decree does not remove that constitutional
limitation on a federal court’s equitable powers.  The exception to
the Eleventh Amendment afforded by Ex parte Young permits
federal courts to remedy state officials’ alleged violations of federal
law, but it does not empower courts to impose obligations on States
in excess of what federal law requires.  Absent an ongoing violation
of federal law, a federal court lacks authority to regulate state
officials’ conduct, and both federalism and separation-of-powers
principles preclude the free-ranging enforcement power Frew
advocates. 

A. The Ex parte Young Doctrine Is a Limited Exception to
the Sovereign States’ Eleventh Amendment Immunity
from Suit.  
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Although the Constitution establishes a national government, it
also specifically recognizes the States as sovereigns in their own
right.  See Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 71
(1996).  The Constitution assumes the States’ “continued existence
and active participation in the fundamental processes of
governance,” and through the grant of only limited and enumerated
powers to the branches of the national government “underscores[s]
the vital role reserved to the States by constitutional design.”  Alden
v. Maine, 527 U.S. 706, 714 (1999).  

A fundamental aspect of state sovereignty is immunity from
suits by individuals absent the State’s express and unequivocal
consent.  See, e.g., Alden, 527 U.S., at 712-14; Coll. Sav. Bank v.
Fla. Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 681-
82 (1999).  This residuary and inviolable attribute of sovereignty
includes a specific immunity from suit in federal court that is
confirmed by the Eleventh Amendment.  U.S. CONST. amend. XI
(withholding the “judicial power” of the federal courts from “any
suit in law or equity . . . against one of the United States by Citizens
of another State”); see also Hans v. Louisiana, 134 U.S. 1 (1890).

Certain limited circumstances exist, however, under which
federal courts may exercise jurisdiction over suits alleging that state
officials are committing ongoing violations of federal law.
Although such official-capacity suits typically are deemed suits
against the State barred by the Eleventh Amendment, the Court
recognized an exception to this rule in Ex parte Young, 209 U.S.
123 (1908), which permits official-capacity suits against state
officials to proceed when the suit seeks prospective injunctive or
declaratory relief from an ongoing violation of federal law.  See
Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71 & n.10 (1989);
Kentucky v. Graham,  473 U.S. 159, 166, 167 n.14, 169 n.18
(1985); Pennhurst State Hosp. v. Halderman, 465 U.S. 89, 99, 114
n.25 (1984); Young, 209 U.S., at 158-60. 
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7.  The Court originally limited the Young exception to suits alleging
violations of federal constitutional rights, 209 U.S., at 159-60, but later
extended it to encompass suits alleging violations of federal statutory law
as well.  See Pennhurst, 465 U.S., at 105-06.

Young’s exception rests on the notion that state officials’ acts
in contravention of federal law are ultra vires and, therefore, not
attributable to the State.  209 U.S., at 159-60.  By creating the
“fiction” that such suits are not brought against the State and,
consequently, do not implicate the Eleventh Amendment, Young
reconciles state sovereignty with federal-law principles enforceable
against States through the Supremacy Clause.  See, e.g.,Green v.
Mansour, 474 U.S. 64, 68 (1985); Pennhurst, 465 U.S., at 104-05.7

The justification for Young’s exception to the Eleventh
Amendment, however, exists only when a plaintiff suing the State
alleges ongoing violations of federal law.  See Green, 474 U.S., at
68.  Absent this predicate, the state officials’ acts are not ultra vires
and an official-capacity suit remains a suit against the State that is
barred by the Eleventh Amendment.  See Kentucky, 473 U.S., at
169.

B. The Material Jurisdictional Inquiry for Enforcement of
a Consent Decree Is Whether the Motion to
Enforce—Not the Underlying Complaint—Identifies an
Ongoing Violation of Federal Law.

Frew and the United States erroneously contend that Frew’s
1993 complaint in the underlying lawsuit provides jurisdiction for
the district court to enforce the consent decree because the
complaint initially alleged violations of federal law (i.e., the
Medicaid Act.)  See Pet’r Br. 36-37; U.S. Br. 22-23.  An
enforcement action, however, “is more than just a continuation or
renewal of the [original] suit, and hence requires its own basis for
jurisdiction.”  Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375,
378 (1994).  Accordingly, the material inquiry is whether the
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8.  Frew misplaces reliance on Suter v. Artist M., 503 U.S. 347
(1992), in suggesting that the Court determines jurisdiction over consent
decrees by reference to allegations in a complaint.  Pet’r Br. 37.  In Suter,
however, the Court did not consider an Eleventh Amendment question,
and, in any event, nothing in Suter contradicts the jurisdictional
principles reflected in the Court’s subsequent opinion in Kokkonen.  See
511 U.S., at 378, 380-81.

motion to enforce provisions of the decree alleges violations of
federal law, not whether Frew’s underlying complaint properly
invoked Young jurisdiction at the time the suit was filed.  See id.,
at 380-81 (evaluating the trial court’s “ancillary jurisdiction” by
considering the dismissal order and parties’ settlement agreement,
not the underlying complaint); see also, e.g., Missouri v. Jenkins,
515 U.S. 70 (1995); Pennhurst, 465 U.S. 89 (1984); Milliken v.
Bradley, 433 U.S. 267 (1977).8  

Nor, contrary to Frew’s and the United States’s assertions, does
Verizon Md., Inc. v. Pub. Serv. Comm’n of Md., 535 U.S. 635, 649
(2002), suggest that Frew’s 1993 complaint created jurisdiction for
the district court to enforce the decree.  Pet’r Br. 36; U.S. Br. 22-23.
Verizon did not involve a consent decree or a settlement agreement.
Rather, the Court analyzed whether a federal court could entertain
a suit for injunctive relief against state utility commissioners who
the plaintiffs alleged were violating federal telecommunications
law.  535 U.S. 635 (2002).  Because the issue was whether the suit
could proceed in the first instance, the Court understandably
examined the allegations in the complaint.  Id., at 646.  In a suit
involving enforcement of a consent decree, by contrast, the issue is
not the court’s jurisdiction at the time the underlying suit was filed,
but its ability to enforce provisions of the decree that resolved the
suit.  Thus, the motion to enforce, not the complaint, provides the
benchmark against which jurisdiction must be measured. 

The United States also places substantial reliance on Gunter v.
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9.  Although one of the questions presented, as framed by Frew, asks
whether decree enforcement depends on a “violation of a federal  right
remediable under §1983,” Pet’r Br. i., Frew does not identify a single
decree provision for which the court of appeals found an ongoing
violation of federal law but denied enforcement because a federal “right”
was lacking.  In fact, the court of appeals examined whether Frew’s
enforcement action alleged violations of federal law; and, because it did
not, the court determined that Young jurisdiction was lacking.  

Atlantic Coast R.R., 200 U.S. 273 (1906), for the proposition that
“the Eleventh Amendment has no application to an ancillary
proceeding to enforce a judgment against a State, as long as the
Court legitimately acquired jurisdiction over the State in the
original proceeding . . . .”  U.S. Br., at 7.  But Gunter was a case
that was fully adjudicated on the merits.  200 U.S., at 278-79.  The
trial court found and enjoined an ongoing violation of federal law,
and, years later, this Court ruled, the trial court retained jurisdiction
to prevent that violation of federal law.  Id., at 292.  Thus, contrary
to the United States’s argument, Gunter is entirely consistent with
the State’s argument here that federal jurisdiction exists only to
prevent ongoing violations of federal law.

As with any other jurisdictional constraint, the Eleventh
Amendment’s limitation of a federal court’s equitable powers
endures throughout a federal-court action.  Cf., e.g., United States
Parole Comm’n v. Geraghty, 445 U.S. 388, 397 (1980) (observing,
regarding the jurisdictional constraint of mootness, the requirement
that jurisdiction exist at all stages of a case).  The mere filing of a
complaint that includes Young allegations does not perpetuate
federal jurisdiction for all time and all purposes.  Instead, when
plaintiffs ask a federal court to impose obligations on state
officials—here through Frew’s motion to enforce the consent
decree—a federal court must determine whether the specific request
implicates an ongoing violation of federal law.  If not, Young does
not provide jurisdiction for an enforcement action.9
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The material issue is not the enforceability of violations of federal
law as opposed to violations of federal rights, as the AARP amici
erroneously suggest, see AARP Br. 24, but whether a court may order
broad equitable remedies unconnected to an ongoing violation of federal
law.  Although the Fifth Circuit referenced established standards for
determining if a federal statute confers a “federal right,” those standards
merely ensure the existence of a “binding obligation” intended to benefit
the plaintiff.  See Wilder v. Va. Hosp. Ass’n, 496 U.S. 498, 510-11
(1990); see also Blessing v. Freestone, 520 U.S. 329, 340-41 (1997).  As
such, federal-right analysis mirrors traditional standing requirements
applicable in any suit.  Compare Gonzaga Univ. v. Doe, 536 U.S. 273,
283 (2002) (quoting 42 U.S.C. §1983) (rejecting the notion that a federal
right exists when a plaintiff “falls within the general zone of interest that
the statute is intended to protect” because “broad[] or vague[] ‘benefits’
or ‘interests’” are not enforceable federal rights), with Arizonans for
Official English v. Arizona, 520 U.S. 43, 64 (1997) (explaining that a
party establishes standing by showing “an invasion of a legally protected
interest that is concrete and particularized and actual and imminent”).
Moreover, federal-right and Young analysis overlap to the extent both
focus on the dictates of federal law.  Just as 42 U.S.C. §1983 “provides
a remedy only for the deprivation of ‘rights, privileges, or immunities
secured by the Constitution and laws’ of the United States,” Gonzaga,
536 U.S., at 283 (quoting 42 U.S.C. §1983), Young permits a federal
court to exercise jurisdiction only to remedy federal-law violations.
Green, 474 U.S., at 68.  The Fifth Circuit never indicated, however, that
there were provisions of the decree required by federal law that could not
be enforced because they did not additionally implicate federal “rights.”

Because EPSDT programs are creatures of both state and
federal law, an alleged violation of a program provision may not
constitute a violation of federal law.  All aspects of the EPSDT
program not required by federal law are matters of state law and
state policy—left to the State’s discretion in formulating its plan for
submission to the Secretary of Health and Human Services, in
implementing management policies, and in navigating the
legislative budget process.  See 42 U.S.C. §1396a(a) & (b); see
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10.  Frew’s amici attack the court of appeals’s judgment by
challenging Fifth Circuit precedent distinguishing a district court’s power
to enter a decree from its power to enforce a decree.  See U.S. Br. 9;
AARP Br. 13 (criticizing Lelsz v. Kavanagh, 807 F.2d 1243 (CA5 1987),
and Saahir v. Estelle, 47 F.3d 758 (CA5 1995)), which distinguished the
decree-entry standards suggested in Local No. 93, Int’l Ass’n of
Firefighters v. City of Cleveland, 478 U.S. 501 (1986), from enforcement
standards in a Young suit).  In this case, however, the court of appeals did
not invoke any distinction between entry and enforcement power.
Rather, the court focused on the extent to which the Eleventh
Amendment constrains efforts to enforce a decree against state officials
through a Young suit.  Thus, this Court need not decide whether different
standards govern entry and enforcement of consent decrees—either in
general or in the context of a suit against a State—because Frew’s suit
implicates only the constitutional limitations on a federal court’s
enforcement power when a plaintiff seeks to impose obligations on a
State that exceed requirements under federal law. 

also, e.g., Alexander v. Choate, 469 U.S. 287, 307 (1985) (noting
“the States’ longstanding discretion to choose the proper mix of
amount, scope, and duration limitations on services covered by state
Medicaid”).  Accordingly, Frew’s attempt to enforce consent-decree
provisions not required by federal law would require a federal court
to second-guess state decisions effected through state statutes,
regulations, and executive policies.  Because the Eleventh
Amendment precludes such use of federal judicial power, see
Pennhurst, 465 U.S., at 106, the Fifth Circuit correctly held that the
district court lacked jurisdiction to entertain Frew’s enforcement
claims.10 

C. A Consent Decree Does Not Expand the Young
Exception to Eleventh Amendment Immunity.

Although a federal court has inherent equitable power to issue
injunctive relief and “to manage its proceedings, vindicate its
authority, and effectuate its decrees,” Kokkonen, 511 U.S., at 380-
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11.  For this reason, the United States’s reliance on Kokkonen’s
discussion of enforcing preexisting court orders, U.S. Br., at 17 (citing
Kokkonen, 511 U.S., at 381), is unpersuasive; Kokkonen was discussing
ancillary jurisdiction over court orders generally, not injunctive orders
addressed to sovereign States, for which jurisdiction depends on
continued compliance with Ex parte Young.

81, that power does not supersede the constitutional constraints on
jurisdiction imposed by the Eleventh Amendment.11  Accordingly,
the Court should reject Frew’s attempt to transform a court’s
equitable powers into a license to enforce all consent-decree
provisions against a State—even when those provisions impose
obligations that exceed federal-law requirements and, therefore, lie
beyond a federal court’s limited jurisdiction under Ex parte Young.
Cf. Gen. Bldg. Contractors Ass’n v. Pennsylvania, 458 U.S. 375,
398-99 (1982) (recognizing that “fundamental limitations on the
remedial powers of federal courts” permit the exercise of such
powers “only on the basis of a violation of the law” with remedies
that “extend no farther than required by the nature and the extent of
that violation”).

Frew erroneously proposes that litigants’ agreement to a
settlement by court order obviates the need for further consideration
of Eleventh Amendment constraints on an enforcement action
against a State, provided that: (1) the underlying settlement resolves
a dispute over which the court had subject-matter jurisdiction; (2)
the enforcement action requests relief in the “general scope” of the
original allegations; and (3) enforcement promotes the “objectives”
of the federal law on which the underlying suit was based.  See
Pet’r Br. 42-43.  Such loose criteria ignore the narrow justification
for a Young suit, which creates an exception to the Eleventh
Amendment for the sole purpose of vindicating supreme federal
law.  See supra Part I.A.  

By making the terms of the parties’ settlement agreement
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dispositive of the court’s jurisdiction, Frew’s contract rationale is
not susceptible to objective limitations.  Cf. Jenkins, 515 U.S., at
98-99 (noting district court’s limitless authority and “numerous
policy choices” when it moved beyond curing constitutional
violations) (quotation and citation omitted).  The Court should
reject Frew’s proposed approach because a federal court is “more
than a recorder of contracts from whom parties can purchase
injunctions.”  Firefighters, 478 U.S., at 525 (citation and quotation
omitted).  Although a consent decree has some attributes of a
contract, see, e.g., United States v. ITT Cont’l Baking Co., 420 U.S.
223, 236 n.10 (1975), it is nonetheless a judgment predicated on the
Article III power of the federal court. See, e.g., Pope v. United
States, 323 U.S. 1, 12 (1944); United States v. Swift & Co., 286
U.S. 106, 115 (1932).  And, when a decree settles a Young suit
against state officials, the federal court’s Article III power—and,
necessarily, its enforcement power—cannot exceed the
jurisdictional constraints of the Eleventh Amendment or the limited
exception to state immunity that Young affords.  

Frew’s contract-based enforcement theory also ignores that a
federal court’s power to adopt a consent decree does not derive
from the parties’ consent but “comes only from the statute which
the decree is intended to enforce.”  Ry. Employees v. Wright, 364
U.S. 642, 651 (1961).  In Wright, for example, employees sued
under a provision of the Railway Labor Act prohibiting
discrimination against non-union workers, and the suit resulted in
a consent decree forbidding such discrimination.  When Congress
subsequently amended the Act to permit union shops, a union
moved to modify the decree to reflect the change in federal law.
Although lower courts reasoned that the agreement was enforceable
because non-union shops remained legal, the Court held that failure
to modify the decree “would be to render protection in no way
authorized by the needs of safeguarding statutory rights.”  Id., at
648.  The parties’ agreement to the decree did not suffice because
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12.  Frew also hints at some type of estoppel theory but has never
identified, much less satisfied, the elements of estoppel, which include
affirmative misconduct and detrimental reliance.  See, e.g., Heckler v.
Cmty. Health Servs. of Crawford County, 467 U.S. 51, 67 (1984); City of
San Angelo v. Deutsch, 91 S.W.2d 308, 309 (Tex. 1936).  Moreover,
estoppel arguments do not apply to sovereign States.  See City of
Hutchins v. Prasifka, 450 S.W.2d 829, 835 (Tex. 1970); New Hampshire
v. Maine, 532 U.S. 742 (2001); Office of Personnel Mgmt. v. Richmond,
496 U.S. 414, 419 (1990) (noting “[f]rom our earliest cases, we have
recognized that equitable estoppel will not lie against the government”);
see also Heckler, 467 U.S., at 60.

“it was the Railway Labor Act, and only incidentally the parties,
that the District Court served in entering the consent decree now
before us . . . .  The parties have no power to require of the court
continuing enforcement of rights the statute no longer gives.”  Id.,
at 651-52; see also Firefighters Local Union Number 1784 v. Stotts,
467 U.S. 561, 576 n.9 (1984).

Frew’s theory that a federal court should have enforcement
jurisdiction to prevent state officials from breaking a contractual
commitment depends on an unsupportable contractual theory of
federal judicial power.12  A district court’s authority to modify a
decree “cannot be resolved solely by reference to the terms of the
decree and notions of equity.”  Id.  Moreover, enforcement of a
decree entered in a Young suit should not be undertaken lightly
because it entangles an arm of the national government in another
sovereign’s governance by requiring continuing supervision by a
federal court.  See infra Part I.D; cf. Jenkins, 515 U.S., at 98 (noting
the “federalism concerns that are implicated when a federal court
issues a remedial order against a State”); Rizzo v. Goode, 423 U.S.
362, 379-80 (1976) (same).  The affront is most severe when
enforcement actions coerce state officials into assuming obligations
not required by federal law, as such obligations interfere with a
State’s authority to “order the processes of its own governance” and




