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[
QUESTION PRESENTED

Whether Indianapolis v. Edmond, 531 U.S. 32 (2000),
prohibits police officers from conducting a checkpoint
organized to investigate a prior offense, at which checkpoint
law enforcement officers briefly stopped all oncoming
motoriststo hand out flyers about and ook for witnessesto the
offense, where the checkpoint was conducted exactly oneweek
after C and at approximately the same time of day as C the
offense, and where the checkpoint otherwise met the
reasonabl eness standard articulated in Brown v. Texas, 443 U.S.
47 (1979).
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BRIEF FOR THE PETITIONER

OPINIONS BELOW

The opinion of the Supreme Court of Illinois (Pet. App.
1a-223a) isreported at 202 111.2d 1, 779 N.E.2d 855 (2002).
The opinion of the Appellate Court of Illinois, Second
District (Pet. App. 23a-284d), isreported at 319 I1l.App.3d
825, 747 N.E.2d 419 (2d Dist. 2001). The oral ruling of the
Circuit Court of the Eighteenth Judicial Circuit, DuPage
County, Illinois (J.A. 30-31), is unreported.

JURISDICTION

The Supreme Court of Illinois entered judgment on
October 18, 2002. The petition for awrit of certiorari was
filed on January 9, 2003, and granted on May 5, 2003. This
Court has jurisdiction under 28 U.S.C. " 1257(a).

CONSTITUTIONAL PROVISION INVOLVED

The Fourth Amendment to the United States Constitution
provides:

Theright of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.

STATEMENT

Following a bench trial, the Circuit Court of the
Eighteenth Judicial Circuit convicted respondent of driving
under the influence of alcohal, in violation of 625 ILCS 5/11-
501(a)(2) (West 1996). The lllinois Appellate Court reversed
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the conviction. Relying upon City of Indianapolis v.
Edmond, 531 U.S. 32 (2000), the court ruled that the
informational checkpoint where respondent was apprehended
effected an unreasonable seizure under the Fourth
Amendment, and therefore that the Circuit Court should have
guashed respondent=s arrest and suppressed evidence
regarding his field sobriety tests. The Illinois Supreme Court
affirmed, agreeing with the Appellate Court that the
checkpoint was per se unlawful under Edmond because it
sought evidence related to a criminal investigation.

1. Intheevening of August 30, 1997, Lombard police
officers set up an informational checkpoint on the eastbound
side of North Avenue in Lombard, Illinois. Pet App. 1a; JA.
15. The sole purpose of the checkpoint was to find witnesses
to afatal hit-and-run accident that occurred on August 23,
1997, one week earlier, at the same location, and at the same
timeof day. Pet. App. 1a-2a; J.A. 23-24. The officers hope
was that someone leaving alate shift at work, having seen
something the week prior but not having realized its
seriousness at the time, would come forward with relevant
information. J.A. 23. The officers were looking only for
witnesses, not for the vehicle or driver actually involved in
the hit-and-run. JA. 24.

Detective Ray Vasil, who wore an orange reflective vest
with the word APolicefl on it, was stationed fifteen feet
beyond the line formed by the motorists. Pet. App. 2a; JA.
27. Aseach vehicle pulled up, Detective Vasil handed the
driver aflyer requesting information about the accident, and
asked if he or she had witnessed anything on the night in
guestion. Pet. App. 2a; JA. 15-16.

The flyer, entitled AALERT@ and AFATAL HIT & RUN
ACCIDENT,@ read:

The Lombard Police are looking for assistancein
identifying the vehicle and driver involved in this
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accident[,] which killed a 70 year old bicyclist. The
accident occurred on Saturday Morning August
23" ] 12:15 AM (15 minutes after midnight).

J.A. 9. Theflyer described the suspect vehicle as follows:
Suspect Vehicle
1980 B 1986
Ford AFull Sizei Pick-Up or
Ford Bronco
Damage: Right Front Headlight Area

JA. 9. The flyer concluded by requesting that Aanyone with
information about the car or driver, or who may have witnessed
the accident[,] please call the Lombard police at (630) 620-
5955,0 and by promising that Acalls will be kept confidential
upon request.; JA. 9.

All eastbound cars on North Avenue passed through the
checkpoint. JA.17-19, 24. Between six and twelvepoliceand
emergency vehicles, some or all with oscillating lights, were
present. Pet. App. 2a; J.A. 27. Each vehicless encounter with
Detective Vasil took approximately ten to fifteen seconds. J.A.
24. Detective Vasi| did not ask the driver for his or her name,
did not ask to see a driver:s license, did not ask for proof of
insurance, and did not check to seeif the driver was wearing a
seat belt. JA. 24-25,

As respondent passed through the checkpoint, he nearly
struck Detective Vasil with his Mazda minivan. Pet. App. 2&;
J.A.19-21, 25. Thisled Detective Vasil to request respondent=s
driver:s license and insurance card. Pet. App. 2a; JA. 21.
Because respondent slurred his speech and had the smell of
alcohol on hisbreath, Detective Vasil directed respondent to a
side street to performfield sobriety tests. Pet. App. 2a; JA. 25-
26. After performing those testsfor another detective, respon-
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dent was arrested and charged with driving under the influence
of alcohol.

2. Respondent filed apretrial motion to suppress hisarrest
and all resulting evidence on the ground that the checkpoint
violated the Fourth Amendment. J.A. 5-9. On June 4, 1999,
the Circuit Court conducted an evidentiary hearing on the
motion. JA. 10-32. After receiving testimony from Detective
Vasil and hearing the argument of counsel, the court denied the
motion. J.A. 30-31.

In support of its ruling, the Circuit Court noted that a
supervisor, not aroad officer, made the decision to implement
the checkpoint; that all eastbound traffic on North Avenue was
stopped; that there Awas certainly a sufficient show of the
official nature of the operation( in that there Awere up to 12
squad cars or emergency vehicleswith their lights on@; and that
the stop was for aAminimum period of time.f) J.A. 30-31. The
court further observed that the checkpoint was established Aat
the sametimef asthe accident Ato determineif any witnesses at
that same time of night of the same day would have seen
anything.¢' J.A. 30.

At his bench trial on September 27, 1999, respondent was
found guilty of driving under the influence of alcohol. Pet.
App. 3a. TheCircuit Court sentenced respondent to one year of
conditional discharge and required him to participate in
counseling, to complete fourteen days in the Sheriff:s Work
Alternative Program, and to pay a $200 fine. Pet. App. 3a.

3. Thelllinois Appellate Court reversed the conviction.
Pet. App. 23a-28a. Relying upon City of Indianapolis v.
Edmond, 531 U.S. 32 (2000), the court concluded that the
checkpoint was an unreasonable seizure under the Fourth
Amendment. Pet. App. 23a-28a.

The Appellate Court cited Edmond for the proposition that
Athe usual requirement of individualized suspicioni would not
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be suspended Awhere the police seek to employ a checkpoint
primarily for the ordinary enterprise of investigating crimes.(
Pet. App. 25a-26a. The court found that Edmond governed the
Lombard checkpoint becauseits purpose C finding witnessesto
an unsolved crime C Awas to seek evidence of >ordinary
criminal wrongdoing-¢ and Ato search for evidence of acrime.i
Pet. App. 26a. According to the Appellate Court, AEdmond
strongly suggeststhat acriminal investigation can never bethe
basisfor aroadblock, at |east absent exigent circumstances not
present here.f) Pet. App. 27a.

4. Inafour-to-three decision, the Illinois Supreme Court
affirmed. Pet. App. 1la-22a. The maority first noted that an
informational checkpoint Adoes not fall within the scope of the
limited exceptions heretof ore approved( by this Court in United
Sates v. Martinez-Fuerte, 428 U.S. 543 (1976) (immigration
checkpoints), and Michigan Dept. of Sate Police v. Stz, 496
U.S. 444 (1990) (sobriety checkpoints). Pet. App. 7a. The
majority then stated that the Lombard checkpoint was
Adesigned primarily to serve the genera interest in crime
control,§ and therefore was precisely the type of intrusion that
Edmond held per se unlawful. Pet. App. 7a

The majority rejected the Staters contention that Edmond
was inapposite because the Lombard checkpoint was intended
not Ato ferret out evidence that the motorists themselves had
committed [a] crime@ but rather to canvass for evidence
regarding a known but unsolved crime that had already been
committed by another motorist. Pet App. 7a-8a (emphasis
added). Findly, the maority expressed its concern that
validating informational roadblocks under the Fourth
Amendment would Aha]ve] the potential to make roadblocks>a
routine part of American lifef in light of the large numbers of
murders and other serious felonies that take place every year.
Pet. App. 8a-9a (quoting Edmond, 531 U.S. at 42).
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Joined by two of his colleagues, Justice Thomas dissented
on the ground that Edmond does not govern a Astrictly
informational roadblock,i by which he meant a roadblock
Ainvolving police canvassing for information about a specific,
known crime.fi Pet. App. 12a. According to the dissent, the
majority-s contrary conclusion rested upon amisinterpretation
of theterm Aordinary crime control@ in Edmond. That term, the
dissent explained, means detecting unknown crimes committed
by the motorists being stopped, as opposed to seeking
information from motorists about specific but unsolved crimes
that had already been committed by others. Pet. App. 14a-15a.

To support its view, the dissent cited Edmond:s admonition
that Alw]e cannot sanction stops justified only by the
generalized and ever-present possibility that interrogation and
inspection may reveal that any given motorist has committed
somecrime.f Pet. App. 14a(quoting Edmond, 531 U.S. at 44).
Because the Lombard police Adid not seek to interrogate and
inspect motorists to ferret out evidence that the motorists
themselves had committed a crime that was as yet unknown to
police,@ the dissent concluded that Edmond did not govern the
Lombard checkpoint. Pet. App. 15a.

Having determined that the checkpoint was not per se
unlawful under Edmond, the dissent proceeded to evaluate the
checkpoint against the reasonableness factors articulated in
Brown v. Texas, 443 U.S. 47 (1979). First, the dissent
explained that the checkpoint served the important public
interest of solving afatal hit-and-run accident. Pet. App. 20a.
Second, the dissent noted that the checkpoint was Anarrowly
tailored for maximum effectivenessi in that Athe timing of the
roadblock, exactly one week after the crime at approximately
the sametime of day, was purposely designed to stop motorists
who might routinely travel that route at the end of their work
shift.0 Pet. App. 20a. Third, the dissent found that the
checkpoint was objectively unobtrusive, in that motoristsAwere
detained for approximately 10 to 15 seconds, just long enough
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for policeto hand out aflyer and alert motorists of the accident
of the previous week(@ and Awere not asked for their names,
driver:s licenses, or insurance cards.i Pet. App. 21a. Finally,
the dissent concluded that the checkpoint was subjectively
unobtrusive given Athe official nature of the operation and the
fact that Aall eastbound traffic was stoppedi Ain asystematic and
preestablished manner.§ Pet. App. 21a.

SUMMARY OF ARGUMENT

I. The Supreme Court of Illinois erred in concluding that
the Lombard checkpoint is governed by City of Indianapolisv.
Edmond, 531 U.S. 32 (2000). Edmond held that asuspicionless
checkpoint isper seinvalid under the Fourth Amendment only
if its Aprimary purpose was to detect evidence of ordinary
criminal wrongdoing.f Id. at 41. Edmond itself, together with
the legal and factual backdrop against which Edmond was
decided, makes clear that the per se rule is limited to
checkpoints designed to detect unlawful activity by the
motorists themselves. Edmond does not apply to the
informational checkpoint here, at which a police detective
handed out flyersand briefly asked questionsin an effort to find
witnesses to a known but unsolved crime committed one week
earlier by another motorist.

[1. Because the Lombard checkpoint is not governed by
Edmond, its validity depends upon the factors articulated in
Brownv. Texas, 443 U.S. 47 (1979), and applied in this Court:=s
other checkpoint cases. Thosefactorsare easily satisfied here.
First, the checkpoint served the important public purpose of
finding witnesses to an unsolved homicide. Second, the time
and place of the checkpoint were carefully tailored to advance
theinvestigation. Third, theintrusion on the motorists liberty
was minimal. At each encounter with Detective Vasil, which
|asted approximately ten to fifteen seconds, Vasil did not ask
motorists for their names, driver:s licenses or proof of
insurance, and did not check to see if motorists were wearing
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seat belts. Theofficial nature of the checkpoint, thefact that all
motorists were stopped, and the officers: lack of discretion are
al hallmarks of checkpoints that this Court has consistently
found unobtrusive. Findly, the Illinois Supreme Court=s
argument that validating the Lombard checkpoint would result
in the proliferation of informational checkpoints ignores not
only this Court=s roadblock cases, but also the constraints
imposed by the Brown reasonableness factors.

ARGUMENT

I. TheLombard Checkpoint IsNot Invalid Under City of
I ndianapolis v. Edmond.

The Fourth Amendment requiresthat searchesand seizures
be reasonable. Although seizures are ordinarily unreasonable
absent individualized suspicion of wrongdoing, Athe Fourth
Amendment imposes no irreducible requirement of such
suspicion.;i. United States v. Martinez-Fuerte, 428 U.S. 543,
561 (1976).

This Court has validated the suspicionless seizure of
vehiclesat certain typesof checkpoints. See Michigan Dept. of
Sate Police v. Stz, 496 U.S. 444 (1990) (sobriety checkpoint
designed to identify drunk drivers); Martinez-Fuerte, supra
(Border Patrol checkpointsdesignedtointercept illegal aliens);
cf. Delaware v. Prouse, 440 U.S. 648, 663 (1979) (suggesting
that roadblock designed to verify driver=slicenses and vehicle
registrations would be permissible). In determining whether
such checkpoints are reasonabl e under the Fourth Amendment,
this Court considersthefactors set forth in Brown v. Texas, 443
U.S. 47 (1979), and applied in Stz, Martinez-Fuerte and
Prouse. Generally speaking, those factors balance the
government:s interest in implementing the checkpoint against
the severity of the intrusion on the motorist.

In City of Indianapolisv. Edmond, 531 U.S. 32 (2000), this
Court invalidated checkpoints whose primary purpose was to
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discover and interdict illegal narcotics in the vehicles passing
through the checkpoints. In so ruling, the Court did not invoke
the Brown reasonableness factors. Rather, the Court held that
Aa checkpoint program whose primary purpose was to detect
evidence of ordinary crimina wrongdoing@ is, absent
exigencies not present here, per se unlawful under the Fourth
Amendment. Edmond, 531 U.S. at 41. That is, Ajlw]hen law
enforcement authorities pursue primarily general crime control
purposes at checkpoints * * * | stops can only be justified by
some quantum of individualized suspicion.f) Id. at 47. The
Court was careful to limit the scope of its holding, making clear
that its decision did not Aspeak to other intrusions aimed
primarily at purposes beyond the general interest in crime
control.¢ Id. at 48.

Thedispositive questionin this case C at least for purposes
of determining whether Edmond renders the Lombard
informational checkpoint per se unlawful without regard to the
Brown reasonableness factors C is whether the checkpoint
served Aprimarily general crime control purposesi or,
aternatively, whether it was Aaimed primarily at purposes
beyond the general interest in crime control.f That question, in
turn, rests upon what exactly it meansfor acheckpoint to serve
Aprimarily general crime control interests.i

Thelllinois Supreme Court gavethat term animpermissibly
broad reading. According to the majority opinion, acheckpoint
hasthe primary purpose of Ageneral crime control@ not only if it
seeks to detect whether the motorists themselves are
committing unlawful acts, but also if it seeks to advance any
law enforcement purpose whatsoever, including (as here)
canvassing motorists for information about a known but
unsolved crime committed by another.

It is no doubt true that certain language used in Edmond C
such asAdetect evidence of ordinary criminal wrongdoing@ and
Ageneral crime control@ C could, if viewed in isolation, be
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interpreted to encompass checkpoints where motorists are
stopped for any law enforcement purpose, including to canvass
citizensfor information about crimes committed by others. But
the language in question was used in context. The context
demonstrates that Ageneral crime control@ does not encompass
all law enforcement purposes, but instead islimited to instances
where, as in Edmond itself, police officers intend to detect
whether individuals actually passing through the checkpoint
happen to be engaged in unlawful activity.

Edmond addressed this very point when it emphatically
rejected the suggestion that it had adopted a Anon-law-
enforcement primary purpose test.i 1d. at 44 n.1. Rather, the
Court held, Edmond Aturn[ed] on the fact that the primary
purpose of the Indianapolis checkpoints is to advance the
general interest in crime control.f lbid. In drawing a
distinction between checkpoints that serve Alaw-enforcement(
purposes and those that serve Athe general interest in crime
control,i the Court recognized that a checkpoint can serve a
Alaw-enforcement( purpose without being classified as onethat
advancesAthe general interestin crimecontrol.( Thatis, not all
law-enforcement-rel ated checkpoints serveAthe general interest
in crime control,@ which means that not al law-enforcement-
related checkpointsare per seunlawful. Seealso Stz, 496 U.S.
at 450 (rgjecting contention that Athere must be a showing of
some specia governmental need >beyond the normal need:- for
crimina law enforcement before a balancing analysis is

appropriatef).

Aninformational checkpoint designed to find witnesses to
and information about an earlier and unsolved crime serves
Alaw-enforcementf purposes, but it does not Aadvance the
general interest in crime control,@ and therefore is not per se
invalid under Edmond. Asthe dissent below correctly observed
(Pet. App. 14a), thefollowing passage from Edmond makesthis
clear:
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We decline to suspend the usual requirement of
individualized suspicion where the police seek to
employ a checkpoint primarily for the ordinary
enterprise of investigating crimes. We cannot sanction
stopsjustified only by the generalized and ever-present
possibility that interrogation and inspection may reveal
that any given motorist has committed some crime.

531 U.S. at 44 (emphasisadded). Thispassage, particularly the
second sentence, confirms that when Edmond spoke of using a
checkpoint to advance Athe ordinary enterprise of investigating
crimes,f it meant investigating crimes by those passing through
the checkpoint. Consequently, Edmond does not govern all law
enforcement-rel ated checkpoints, but only aparticul ar subset of
law enforcement-related checkpoints C i.e., those used as a
dragnet to detect unknown, unlawful activity by the motorists
themselves.

Any doubt regarding Edmond:s scope dissipates upon
considering the backdrop against which Edmond was decided.
This Court:s checkpoint cases, including Edmond, all involved
circumstanceswhere law enforcement officerswere attempting
to determine whether the motorists themsel ves were engaging
in unlawful activity. See Edmond, 531 U.S. at 40-41
(determining presence of narcoticsin vehicle); Stz, 496 U.S. at
450-451 (determining whether driver was intoxicated);
Martinez-Fuerte, 428 U.S. at 545 (determining whether vehicle
contained illegal aliens); cf. Prouse, 440 U.S. at 650
(determining whether motorist had valid driver:s license and
vehicle registration); Carroll v. United Sates, 267 U.S. 132,
153-154 (1925) (Alt would be intolerable and unreasonableif a
prohibition agent were authorized to stop every automobile on
the chance of finding liquor * * * * §). Thus, when Edmond
spoke of Athe ordinary enterprise of investigating crimes,i 531
U.S. at 44, it could only have meant detecting previously
unknown criminal activity by the occupants of the vehicle
being stopped, as opposed to seeking from those occupants
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information about known, unsolved crimes that had been
committed by others.

The lllinois Supreme Court offered no basis, other than its
own misreading of Edmond, to declare informational
checkpoints per seinvalid under the Fourth Amendment. Such
arule would run contrary to settled constitutional principles.
This Court has long recognized that A[g]eneral on-the-scene
questioning as to facts surrounding a crime or other general
questioning of citizens in the fact-finding processi is a
Atraditional function of police officersin investigating crime.f
Mirandav. Arizona, 384 U.S. 436, 477 (1966). It follows that
Alllaw enforcement officers do not violate the Fourth
Amendment:s prohibition of unreasonable seizures merely by
approaching individuals on the street or in other public places
and putting questions to them if they are willing to listen.@
United States v. Drayton, 536 U.S. 194, 200 (2002); accord,
AMERICAN LAwW INSTITUTE, MODEL CODE OF PRE-
ARRAIGNMENT PROCEDURE, " 110.1(1) (1975) (AA law
enforcement officer may, subject to the provisions of this Code
or other law, request any person to furnish information or
otherwise cooperate in the investigation or prevention of
crime.f). Moreover, A[i]tisan act of responsible citizenship for
individualsto give whatever information they may haveto aid
in law enforcement.; Miranda, 384 U.S. at 477-478.

Although canvassing typically takes place by approaching
pedestrians or walking door-to-door, the same considerations
hold when the police canvass motorists. Thereis, of course, a
practical difference in that officers can put questions to
motorists and hand them flyers only by bringing their vehicles
to a halt. But that provides no conceivable basis under the
Fourth Amendment to erect a rigid distinction between
canvassing pedestrians (permissible) and canvassing motorists
(per seinvalid). See Sate v. Gerrish, 311 Or. 506, 513, 815
P.2d 1244, 1248 (1991) (whereAflagging [amotorist] down and
directing him to stop were the only means availableto get [his]
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attention long enough to request information,§ such actions
were Aanalogous to tapping a citizen on the shoulder at the
outset to get acitizen=s attention() (internal quotations omitted).
Indeed, the Illinois Supreme Court=s holding creates the
anomaly of Aguarantegfing] a motorist greater freedom of
movement than is afforded a pedestrian.; Satev. Holmes, 311
Or. 400, 411, 813 P.2d 28, 34 (1991).

Accordingly, in concluding that Edmond governs
informational checkpoints, thelllinois Supreme Court did more
than simply misinterpret Edmond. The court also erected a
nonsensical and counterintuitive distinction under the Fourth
Amendment between (i) canvassing pedestriansfor the purpose
of obtaining information about known but unsolved crimesand
(i) canvassing motoristsfor the same exact purpose. Edmond,
by itsown terms, does not extend to informational checkpoints,
and it should not be so extended.

Here, there is no dispute that the primary purpose of the
Lombard checkpoint was to seek information about and find
witnesses to the fatal hit-and-run accident that had occurred at
the same place exactly one week prior. By contrast to the
checkpoint in Edmond, the Lombard checkpoint was not
implemented to determine whether the motorists themselves
were engaging or had engaged in unlawful activity.
Consequently, the Lombard checkpoint is not governed by
Edmond and therefore is not per se invalid under the Fourth
Amendment. See Burnsv. Commonwealth, 261 Va. 307, 322,
541 SE.2d 872, 883 (2001) (Edmond does not govern
roadblock whose purpose was to Acanvag[s] drivers who were
passing through the area, to see whether they had seen or heard
anything during the time period when the crime [amurder] had
probably been committed the previous day(), cert. denied, 534
U.S. 1043 (2001).
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[I. TheLombard Checkpoint Satisfies The Reasonableness
Factors Applied In This Court=s Checkpoint Cases.

Because the Lombard checkpoint is not per se unlawful
under Edmond, determining its validity under the Fourth
Amendment requires application of the reasonableness factors
set forth in Brown and applied in Stz, Prouse, and Martinez-
Fuerte. Those factors are Athe gravity of the public concerns
served by the seizure, the degree to which the seizure advances
the public interest, and the severity of the interference with
individual liberty.¢ Brown, 443 U.S. at 51.

A. Thecheckpoint served a weighty public concern.

There can be little doubt that the Lombard checkpoint
served a weighty public concern. The checkpoint:=s primary
purpose C indeed, its only purpose C was to find witnesses to
and information about an unsolved homicide. That purpose, as
the Supreme Court of Virginia recognized, qualifies as a
weighty public concern. Burns, 261 Va. at 322, 541 S.E.2d at
883 (Athe fact that a murder had occurred was amatter of grave
public concernf). The purpose is at least as weighty, if not
more so, than the purposes that this Court has found sufficient
under the Fourth Amendment. See Edmond, 531 U.S. at 37-38
(verifying driver=s licenses and vehicle registrations) (citing
Prouse, 440 U.S. at 663); Stz, 496 U.S. at 451 (removing
drunk driversfrom theroad); Martinez-Fuerte, 428 U.S. at 556
(interdicting illegal aliens).

B. Thecheckpoint wasdesigned to advancethepublics
interest in solving the crime.

The Lombard checkpoint also was carefully designed to
advance the publics interest in solving the fatal hit-and-run
accident. As an initial matter, a vehicular checkpoint was
uniquely appropriate to advance an investigation into the hit-
and-run accident. Because the lone victim had been killed and
the perpetrator left no fingerprints or DNA evidence, the
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Lombard police appropriately concluded that eyewitness
information from other motorists was important to the
investigation.

Moreover, the Lombard policedid not arbitrarily choosethe
time or place of the checkpoint. Rather, the checkpoint was set
up at the precise location of the hit-and-run accident, exactly
one week |ater at the sametime of day, in order to increase the
likelihood of finding motorists who might have relevant
information. J.A. 23-24. Asthetrial court correctly concluded
(J.A. 30-31), it was entirely reasonable for the Lombard police
to believe that motorists who regularly travel that route might
have information regarding a hit-and-run that occurred at the
same place and the same time of night the previous week.

That the Lombard police might have had other means to
obtain evidence or find witnessesisimmaterial. AsthisCourt=s
checkpoint cases caution, law enforcement authorities, who
have the best understanding of how to conduct an effective
criminal investigation and the available resources, must be
given the latitude to implement appropriate tools to solve
crimes that might otherwise remain unsolved. See Stz, 496
U.S. at 453-454 (Afor purposes of Fourth Amendment analysis,
the choiceamong * * * reasonable alternativesremainswith the
governmental officials who have a unique understanding of,
and responsibility for, limited public resources, including a
finite number of police officers); Martinez-Fuerte, 428 U.S. at
566 (Adeferenceisto be given to the administrative decisions of
higher ranking officersf).

C. Thecheckpoint was minimally intrusive.

The Lombard checkpoint imposed a minimal intrusion on
the liberty of motorists. This is so with respect to both the
Aobjectivell and Asubjectivel aspects of theintrusion. Stz, 496
U.S. at 452.
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The Aobjectivel aspect of an intrusion is Ameasured by the
duration of the seizure and the intensity of the investigation.@
Ibid. Here, each encounter with Detective Vasil lasted ten to
fifteen seconds. JA. 24. This was briefer than the delays
imposed upon the motorists in Stz, 496 U.S. at 448
(Aapproximately 25 secondsf)), and Martinez-Fuerte, 428 U.S. at
547 (Aaverage length of an investigation in the secondary
inspection areaisthreeto five minutesi). Moreover, Detective
Vasil did not ask motoristsfor their names, driver=slicensesor
proof of insurance, and did not check to see if motorists were
wearing seat belts. JA. 24-25. Rather, Vasil merely handed
each motorist a flyer and asked if he or she had information
regarding the hit-and-run. J.A. 15. This caused no more of an
intrusion than checkpoints approved in Martinez-Fuerte, 428
U.S. at 558 (occupants subject to visual inspection, questioning,
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and possible requestsfor documents), and Sitz, 496 U.S. at 450
(motorists subject to Aquestioning and observationg).

! Because his minivan almost struck Detective Vasil, respon-

dent was asked for his driver=s license and registration, and because
he slurred his words and had alcohol on his breath, respondent was
sent to a side street to perform field sobriety tests. J.A. 19-21, 25.
Given the objective evidence of respondent:=s apparent intoxication,
those additional measures were justified under the Fourth Amend-
ment. See Smithv. Ball State Univ., 295 F.3d 763, 768-769 (7th Cir.
2002); Holmes, 311 Or. at 414, 813 P.2d at 36.
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Indeed, the Lombard checkpoint caused lessof anintrusion
than those approved in Martinez-Fuerte and Stz and those that
the Court suggested it would approvein Prouse. Thereasonis
that the Lombard checkpoint C unlike the checkpoints in
Martinez-Fuerte, Stz and Prouse C did not seek to uncover
unlawful activity by the motoriststhemselves. Thefact that the
motorists were not the targets of the officers law enforcement
effort reduced, if not eliminated, the potential adversaria nature
of the encounter. And because the motorists did not have to
fear adverse consequences from the informational checkpoint,
they would be less likely Ato be frightenedi than motorists
stopped at sobriety, illegal alien or driver=slicense checkpoints.
Sitz, 496 U.S. at 453 (internal quotations omitted).?

2 For the same reasons, the motorists encounters with

Detective Vasil were arguably less intrusive than encounters that do
not even rise to the level of Fourth Amendment seizures. See
Drayton, 536 U.S. at 198 (no seizure where officers stated: AWere
conducting businterdiction [sic], attempting to deter drugsand illegal
weapons being transported on the busi); Florida v. Bostick, 501 U.S.
429, 431-432 (1991) (no seizure where officers on a bus Aexplained
their presence as narcotics agents on the lookout for illegal drugsf);
INSv. Delgado, 466 U.S. 210, 212 (1984) (no seizure where INS
agents, Aafter identifying themsel ves,§ asked factory employeesAfrom
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Equally minimal was the Asubjectivell aspect of the
intrusion, which focuses on the Apotential for generating fear
and surprise.fl Id. at 452. Asthis Court recognized:

>[ T]he circumstances surrounding acheckpoint stop and
search are far less intrusive than those attending a
roving-patrol stop. Roving patrols often operate at
night on seldom-travel ed roads, and their approach may
frighten motorists. At traffic checkpoints the motorist
can seethat other vehiclesare being stopped, he can see
visible signs of the officers authority, and he is much
lesslikely to be frightened or annoyed by theintrusion.:

Martinez-Fuerte, 428 U.S. at 558 (quoting United States v.
Ortiz, 422 U.S. 891, 894-895 (1975)); seed so Prouse, 440 U.S.
at 657 (same). Here, the official nature of the checkpoint was
made obvious by the presence of police and emergency
vehicles, the oscillating lights, and Detective Vasil-s orange
reflective vest with the word APolicell onit. In thisrespect, the
L ombard checkpoint isindistinguishabl e from the checkpoints
approved in Martinez-Fuerte and Stz

Moreover, Lombard officers exercised no discretion over
which vehicles would be stopped, but rather stopped all
eastbound traffic on North Avenue. J.A. 18-19. Thisiscrucial
under this Court:s precedents, which distinguish Aarbitrary
invasions solely at the unfettered discretion of officersin the
fieldd from checkpoints Acarried out pursuant to a plan
embodying explicit, neutral limitations on the conduct of

one to three questions relating to their citizenshipg).
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individual officers.; Brown, 443 U.S. at 51; cf. MODEL CODE
OF PRE-ARRAIGNMENT PROCEDURE, Supra, at 266 (with respect
to roadbl ocks implemented to apprehend a suspected felon, Aa
principal safeguard in the provision isthat the roadblock must
be applied to al or most of the cars traveling in a particular
direction. Thusthe humiliationimplicit in being singled out as
an object of suspicion is absent.().

In sum, the Lombard checkpoint imposed only a minimal
intrusion on motorists, and was justified by the publics
significant interest in solving an unsolved fatal hit-and-run
accident.

D. Validatingthe Lombard checkpoint would not result
in an unacceptable proliferation of informational
checkpoints.

Finally, we address the Illinois Supreme Court:s concern
that validating the Lombard checkpoint under the Fourth
Amendment would result in the Nation-s roads being inundated
with informational roadblocks. Asthe majority opinion put it:

In 2000, 870 murders, 49,652 assaults, 25,168
robberies, 77,947 burglaries, 306,805 thefts, 55,222
motor vehicle thefts, and 2,899 arsons were known by
policeto have been committedinlllinois. * * * Should
the police have been allowed to set up roadblocks to
obtain information from potential witnesses for each
murder? What of a robbery, an aggravated criminal
sexual assault, an arson or any other serious crime?
According to the State, for a period of at least a week
after each crime, police could set up roadblocks with
the specific purpose of making inquiriesof personswho
were possibly witnesses to a crime. The troubling
specter then arisesthat the streets of Cook County, or at
least the streets of Chicago, would be adorned with
roadblocks, an outcome clearly unacceptable under
Edmond.
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Pet. App. 8a-9a.

The Illinois Supreme Court=s argument proves too much,
for if it were valid, then Stz and Martinez-Fuerte would have
been decided differently. Just asthereisno theoretical limit to
the number of informational checkpoints that might be
implemented to solve the millions of crimes committed every
year, there likewise is no theoretical limit to the number of
checkpoints that might be implemented to intercept and
apprehend intoxicated drivers, unlicenced drivers or illegal
aliens. Thelack of such atheoretical limit did not give causeto
invalidate the checkpoints in Stz and Martinez-Fuerte, and it
should not do so here.

Thereasoningistwo-fold. First, thefiniteresourcesof law
enforcement agencies would make it extremely difficult, if not
impossible, to set up informational checkpoints for a great
many serious crimes. Thus, although there may be no
theoretical limit to the number of possible informational
checkpoints, there are very rea practical limits. Those limits
are suggested not only by common sense, but by the undeniable
reality that in the years since Stz, Prouse and Martinez-Fuerte
were decided, our roads have not been inundated with
checkpoints to intercept intoxicated drivers, illegal aliens, or
motoristswithout valid driver:slicensesor vehicleregistrations.
Cf. MoDEL CODE OF PRE-ARRAIGNMENT PROCEDURE, supra, at
266 (with respect to roadblocks implemented to apprehend a
suspected felon, Athe expense to law enforcement agenciesand
public intolerance of the inconvenience impose a check on
unreasonable recourse to this power().

Second, and more important, the Brown reasonableness
factors impose significant legal limits on the use of
informational and other checkpoints. See Martinez-Fuerte, 428
U.S. at 565 (the Areasonabl eness of checkpoint stops* * * turns
on * * * factors that are not susceptible to the distortion of
hindsight, and therefore will be open to post-stop review(). As
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shown above, a checkpoint must serve an important public
purpose, be carefully tailored to solving the crime under
investigation, and not intrude upon motorists too severely.

Given the fact-intensive nature of the reasonableness
inquiry, it is not possible to catalog in advance which
checkpoints, implemented under which circumstances and at
which particular locations, would or would not bevalid. But it
Is clear that the checkpoint in this case falls on the reasonable
side of the line C it was implemented to solve a homicide; its
time and place were carefully designed to maximize the chance
of finding witnesses and relevant information; and it was
minimally intrusive, both objectively and subjectively. The
Lombard checkpoint was unimpeachable under this Court:s
jurisprudence and eminently reasonable under the Fourth
Amendment.

CONCLUSION

The judgment of the Supreme Court of Illinois should be
reversed.
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