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QUESTIONS PRESENTED

1. Whether an entity that is wholly and beneficially
owned by a foreign state’s instrumentality, and whose
sole purpose is to perform international treaty and trade
agreement obligations for the benefit of the foreign state’s
citizens, may nonetheless be denied status as an “organ of
a foreign state” under the Foreign Sovereign Immunities
Act of 1976, 28 U.S.C. § 1603(b)(2), based on an analysis
of sovereignty that ignores the circumstances surrounding
the entity’s creation, conduct, and operations on behalf of
its government.

2. Whether the court of appeals had jurisdiction to
review the district court’s remand order, notwithstanding
28 U.S.C. § 1447(d).
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PARTIES TO THE PROCEEDINGS

Petitioner Powerex Corp. was a cross-defendant/
appellant/appellee in the district court and court of
appeals proceedings.

The following also were parties to the district court and
court of appeals proceedings and are respondents in this
Court:

AES Corporation was a defendant

AES Redondo Beach, LL.C was a defendant
AES Alamitos, LLC was a defendant

AES Huntington Beach, LLC was a defendant

Arizona Electric Power Cooperative, Inc. was an
intervenor/cross-defendant/appellee

Arizona Public Service Company was a cross-defendant/
appellee

Automated Power Exchange, Inc. was a cross-defendant/
appellee

Avista Energy, Inc. was an intervenor/cross-defendant/
appellee

Bonneville Power Administration was a cross-defendant/
appellant/appellee

Borrego Water District was a plaintiff

British Columbia Hydro and Power Authority was a
cross-defendant/appellee

Cruz M. Bustamante was a plaintiff/appellee

Cabrillo Power I, LL.C was a defendant/appellee

Cabrillo Power II, LLC was a defendant/appellee

City and County of San Francisco was a plaintiff

City of Los Angeles Department of Water and Power
was a cross-defendant/appellee

City of Oakland was a plaintiff

Commission de Federale Electricidad was a cross-
defendant/appellee
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Constellation Power Source (now Constellation Energy
Commodities Group) was a cross-defendant/appellee
County of Santa Clara was a plaintiff

Mary L. Davis was a plaintiff

Department of Energy was a cross-defendant/
appellee

Duke Energy Morro Bay, LLC was a defendant/cross-
claimant/appellant/appellee

Duke Energy Moss Landing, LLC was a defendant/
cross-claimant/appellant/appellee

Duke Energy Oakland, LLC was a defendant/cross-
claimant/appellant/appellee

Duke Energy South Bay, LLC was a defendant/cross-
claimant/appellant/appellee

Duke Energy Trading and Marketing, LLC was a
defendant/cross-claimant/appellant/appellee

Dynegy, Inc. was a defendant

Dynegy Marketing and Trade was a defendant
Dynegy Power Marketing, Inc. was a defendant
El Segundo Power, LLC was a defendant/appellee
Fallbrook Public Utility District was a plaintiff

General Public of the State of California was a plaintiff/
appellee

Pamela R. Gordon was a plaintiff/appellee

Hafslund Energy Trading LLC was a cross-defendant/
appellee

Helix Water District was a plaintiff
Ruth Hendricks was a plaintiff/appellee

IDACORP Energy, L.P. was an intervenor/cross-
defendant/appellee

Idaho Power Company was an intervenor/cross-
defendant/appellee

Patrick N. Keegan was a plaintiff/appellee
Long Beach Generation, LLC was a defendant/appellee
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Barbara Mathews was a plaintiff/appellee
Metropolitan Transit Development Board was a plaintiff
MIECO, Inc. was a cross-defendant/appellee

Mirant Americas Energy Marketing L.P. (fka Southern
Company Energy Marketing, L..P.) was a defendant

Mirant California, LLC (fka Southern Energy Califor-
nia, LLC) was a defendant

Mirant Delta, LLC (fka Southern Energy Delta, LLC)
was a defendant

Mirant, Inc. (fka Southern Energy, Inc.) was a defen-
dant

Mirant Potrero, LLC (fka Southern Energy Potrero,
LLC) was a defendant

Morgan Stanley Capital Group Inc. was a defendant
Nevada Power Company was a cross-defendant/appellee

Northern California Power Agency was an intervenor/
cross-defendant/appellee

NRG Energy, Inc. was a defendant/appellee
Oscar’s Photo Lab was a plaintiff
PacifiCorp was a cross-defendant/appellee

PacifiCorp Power Marketing Inc. was a cross-defendant/
appellee

Padre Dam Municipal Water District was a plaintiff
People of the State of California was a plaintiff/appellee

PG&E Energy Trading Holdings Corporation was a
defendant

PG&E Energy Trading-Power, L.P. was a defendant
Pier 23 Restaurant was a plaintiff/appellee
Plant General Electric Company was a cross-defendant

Portland General Electric Company was a cross-
defendant/appellee

PP&L Montana, LLC was a cross-defendant/appellee



v

Public Service Company of New Mexico was a cross-
defendant/appellee

Puget Sound Energy, Inc. was an intervenor/cross-
defendant/appellee

Ramona Municipal Water District was a plaintiff

Reliant Energy Coolwater, Inc. (fka Reliant Energy
Coolwater, LLC) was a defendant/cross-claimant/
appellant/appellee

Reliant Energy Ellwood, Inc. (fka Reliant Energy Ell-
wood, LLC) was a defendant/cross-claimant/appellant/
appellee

Reliant Energy Etiwanda, Inc. (fka Reliant Energy Eti-
wanda, LLC) was a defendant/cross-claimant/appellant/
appellee

Reliant Energy Mandalay, Inc. (fka Reliant Energy
Mandalay, LLC) was a defendant/cross-claimant/
appellant/appellee

Reliant Energy Services, Inc. was a defendant/cross-
claimant/appellant/appellee

Reliant Ormond Beach, Inc. (fka Reliant Ormond Beach,
LLC) was a defendant/cross-claimant/appellant/appellee

Sacramento Municipal Utility District was an
intervenor/cross-defendant/appellee

Salt River Project Agricultural Improvement and Power
District was an intervenor/cross-defendant/appellee

San Diego Transit Corporation was a plaintiff

San Diego Trolley, Inc. was a plaintiff

Sempra Energy, Inc. was a defendant/appellee
Sempra Energy Resources was a defendant/appellee
Sempra Energy Trading was a defendant/appellee

Sierra Pacific Industries was an intervenor/cross-
defendant/appellee

Sierra Pacific Power Company was a cross-defendant/
appellee

Sierra Pacific Resources was a cross-defendant/appellee



vi

Silicon Valley Power (City of Santa Clara) was an
intervenor/cross-defendant/appellee

Sunlaw Cogeneration Partners I (now Sunlaw Energy
Partners I, L.P.) was a cross-defendant/appellee

Sweetwater Authority was a plaintiff/appellee

Trans Alta Energy Marketing Company was an
intervenor/cross-defendant/appellee

Trans Canada Power Company was a cross-defendant

Tucson Electric Power Company was an intervenor/
cross-defendant/appellee

United States of America was a cross-defendant/appellee
Valley Center Municipal Water District was a plaintiff
Vista Irrigation District was a plaintiff

Western Area Power Administration, Colorado River
Storage Project, was a cross-defendant/appellee

The Williams Companies, Inc. was a defendant

Williams Energy Marketing & Trading Co. was a
defendant

Williams Energy Services Co. was a defendant
Yuima Municipal Water District was a plaintiff
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 29.6 of the Rules of this Court,
petitioner Powerex Corp. states the following:

Powerex Corp. is a Canadian corporation that is wholly
owned by the British Columbia Hydro and Power Author-
ity, which i1s a Provincial Crown Corporation owned in its
entirety by Her Majesty the Queen in right of the Prov-
ince of British Columbia. No publicly held company owns
any Powerex stock.
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INTRODUCTION

More than six decades ago, the United States and Ca-
nadian governments began to work together to harness
the ravaging powers and potential benefits of the Colum-
bia River system, which traverses both nations and is one
of the largest watersheds in North America. Those efforts
culminated in 1961 in the Columbia River Treaty, a pact
that committed both nations to working together to con-
struct dams, establish reservoirs, develop hydropower-
generation capabilities, and coordinate flood-control ef-
forts. Because the United States was to be the principal
beneficiary of the dam projects and reservoirs built on the
Canadian side of the boundary, the United States agreed
to reimburse Canada for decades with half of the electric-
ity generated on the American side. That power created a
substantial benefit that Canada ultimately transferred to
British Columbia, in exchange for the Province’s commit-
ment of public resources to the construction of the neces-
sary water-control facilities.

Blessed with a citizenry willing to devote public tax dol-
lars to fulfilling that joint governmental mission and large
quantities of hydropower generated by new facilities on
British Columbia rivers, the Province began marketing its
hydropower to the United States. In 1988, the Provincial
government created Powerex to serve as its “export
agency’ for marketing Provincial power to United States
wholesale purchasers. Since its inception, Powerex has
been wholly owned by the Province’s statutory agent, BC
Hydro (itself wholly owned by the Province), has gener-
ated revenues that are consolidated with those of BC
Hydro and then transferred to the Province, has operated
under Provincial laws that apply only to governmental
entities, and has fulfilled international obligations as-
signed to it by the Province.

In holding that Powerex was not an “organ” of British
Columbia under the Foreign Sovereign Immunities Act of
1976, the Ninth Circuit disregarded the wide range of
factors that properly denominate Powerex’s status, and it
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placed great weight on several factors that contradict the
Act’s text and structure. Its judgment therefore should be
reversed.

The Ninth Circuit had appellate jurisdiction, notwith-
standing 28 U.S.C. § 1447(d). The district court’s remand
order did not specify that it was based on a lack of subject-
matter jurisdiction, nor could it. It is well settled that,
when a federal agency or foreign sovereign removes a
case, the court has jurisdiction over the entire case, in-
cluding claims against defendants that are not federal
agencies or federal sovereigns. Accordingly, the district
court had discretion to adjudicate or to remand the claims
against Powerex. Under this Court’s well-settled prece-
dent, the proscription against appeal under § 1447(d) does
not apply in this context. Moreover, because of the special
dignity and foreign-policy interests associated with de-
termining a foreign sovereign’s status, this Court should
not construe § 1447(d) as foreclosing the right of appeal
when a district court erroneously denies the organ status
of a foreign sovereign.

OPINIONS BELOW

The district court’s opinion granting the remand motion
(Pet. App. 18a-44a) is unreported. The court of appeals’
opinion (id. at 1a-17a) is reported at 391 F.3d 1011.

JURISDICTION

The court of appeals entered its judgment on December
8, 2004. A petition for rehearing was denied on March 3,
2005. Pet. App. 45a. On May 23, 2005, Justice O’Connor
extended the time for filing a petition for a writ of certio-
rari to and including July 1, 2005, id. at 215a, and on
June 22, 2005, further extended the time for filing to and
including July 15, 2005, id. at 216a. The petition for a
writ of certiorari was filed on July 15, 2005, and was
granted on January 19, 2007 (JA 290). The jurisdiction of
this Court rests on 28 U.S.C. § 1254(1).
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TREATY & STATUTORY PROVISIONS INVOLVED

Relevant treaty and statutory provisions are set forth in
the petition appendix and the addendum to this brief.

STATEMENT OF THE CASE
The Columbia River, BC Hydro, and Powerex

In the mid-1940s, the United States and Canada began
a concerted effort jointly to develop the resources of the
Columbia River Basin, which spans the Pacific Northwest
region of the two nations. That process ultimately led to
British Columbia’s decision to create Powerex for the pur-
pose of exporting Provincial hydroelectric power. Subse-
quently, the Province decided to use Powerex to market
power received from the United States under the Colum-
bia River Treaty. A proper understanding of Powerex’s
status as an organ of British Columbia requires a brief
history of those developments.

1. The Columbia River begins in British Columbia at
the western foot of the Rocky Mountains and travels 1,214
miles before emptying into the Pacific Ocean near Astoria,
Oregon. See Federal Columbia River Power System, The
Columbia River System Inside Story 4 (2d ed. 2001)
(“Inside Story”), available at http://www.bpa.gov/power/pg/
columbia_river_inside_story.pdf. With its steep descent,
numerous tributaries, and favorable climate, the Colum-
bia Basin presents a series of environmental challenges
and economic opportunities. The challenges stem from
the difficulty of harnessing river waters in flood condi-
tions — in 1894 and 1948, the Columbia Basin experienced
severe flooding, sparking calls for construction of multi-
purpose dam projects to prevent future floods. Such pro-
jects also create economic opportunities, through irriga-
tion and hydroelectric power generation. See Neil A.
Swainson, Conflict QOuver the Columbia: The Canadian
Background to an Historic Treaty 27-28, 42 (1979)
(“Swainson”)!; John V. Krutilla, The Columbia River

! See also Swainson at 42 (“The torrent of waters in that year [1948]
breached the dykes on the Kootenay River south of Kootenay Lake in
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Treaty: The Economics of an International River Basin
Development 15, 19 (1967) (“Krutilla”); Inside Story at 34.

Because the Columbia’s flows are primarily snow-fed
and thus fluctuate drastically between seasons, variations
in water runoff create special challenges for hydropower
generation. Excess electricity produced during peak flows
cannot be easily stored, and periods of low river discharge
result in power shortages. The solution to those problems
was to build upstream dams and reservoirs, in which
large quantities of river water could be stored and re-
leased in a controlled manner, promoting the efficient
generation of hydroelectric power and reducing flooding.
See Inside Story at 4-5; Krutilla at 19, 32.

In 1909, the United States and Great Britain (on behalf
of Canada) entered into the Boundary Waters Treaty,?
which was designed to prevent disputes over the use of
waters located on or flowing across the United States—
Canada border and to establish a mechanism, known as
the International Joint Commission (“IJC”), to facilitate
further collaboration.® After the dam-building boom of
the New Deal era, and in light of catastrophic flooding on
the Columbia, the United States and Canada opened a
dialogue on how to develop the natural resources of the
Columbia Basin in a mutually beneficial way. Together,
the two nations asked the IJC to analyze the feasibility
as well as costs and benefits to each country of further

Canada and the United States; it inundated part of Trail, B.C.; and, in
the United States, it took fifty lives and caused property damage in
excess of a hundred million dollars. As might be expected, the disaster
evoked a number of plans designed to prevent a recurrence.”).

2 Treaty Between the United States and Great Britain Relating to
Boundary Waters, and Questions Arising Between the United States
and Canada, Jan. 11, 1909, 36 Stat. 2448 (“Boundary Waters Treaty”).

3 See generally Inside Story at 5 (“Beginning in 1909, the Columbia
River has been harnessed for the benefit of the U.S. Pacific Northwest
and the Canadian Pacific Southwest.”).
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development of the Columbia River.* After a lengthy
investigation, the IJC published its findings, concluding
that there were “possibilities for cooperative development
in the Columbia Basin that could be of mutual advantage
to the two countries.” The IJC also recognized that the
United States would benefit more from developing the
Columbia’s resources for hydroelectric power generation
and flood control than would Canada.®

That dialogue culminated in 1961, when the United
States and Canada signed the Columbia River Treaty.’
Under the treaty, Canada agreed to build dams and res-
ervoir facilities on the Canadian side of the border to con-
trol the flow of the Columbia River. Those dams and res-
ervoirs enabled the United States to generate more hy-
droelectric power and to reduce flooding on its side of the
border. See Columbia River Treaty Art. II (Pet. App. 63a-
64a); Pet. App. 51a (Peterson Decl.). In return, Canada
received a right to one-half of the increased generation
capacity that would be realized in the United States. See
id. Art. V, § 1 (Pet. App. 66a); Pet. App. 51a (Peterson

4 See Reference from the Canadian and United States Governments
to the International Joint Commission (Canadian Note) (Mar. 9. 1944),
reprinted in The Columbia River Treaty Protocol and Related Docu-
ments, Issued by the Canada Departments of External Affairs and
Northern Affairs and National Resources at 17 (Queen’s Printer,
Ottawa, Feb. 1964) (“Columbia River Treaty Protocol and Related
Documents”); Keith W. Muckleston, International Management in the
Columbia River System 25 (UNESCO PCCP, 2003), available at
http://unesdoc.unesco.org/images/0013/001332/133292e¢.pdf.

5 Report of the International Joint Commission on Principles for De-
termining and Apportioning Benefits From Cooperative Use of Storage
of Waters and Electrical Interconnection Within the Columbia River
System (Dec. 29, 1959), reprinted in Columbia River Treaty Protocol
and Related Documents at 39.

6 See id. at 40.

7 Treaty Between the United States of America and Canada Relat-
ing to Cooperative Development of the Water Resources of the Colum-
bia River Basin, Jan. 17, 1961, 15 U.S.T. 1555 (“Columbia River
Treaty”) (Pet. App. 61a-137a).
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Decl.). In recommending ratification of the treaty, the
Senate Foreign Relations Committee recognized that the
treaty would “provide great benefits to the United States
and Canada in power, flood control, irrigation and other
water uses — far greater benefits than either country could
have if it attempted to act alone” — and that the “United
States is indeed fortunate to have a neighbor to the north
willing and able to cooperate in great constructive enter-
prises of this kind which tend to draw the two countries
ever more closely together.” Columbia River Treaty, S.
Exec. Rep. No. 2, at 8 (1961).

In the immediate aftermath of the treaty’s signing, a
few important issues needed to be resolved. The Cana-
dian federal government negotiated with the government
of British Columbia over which of the two would bear re-
sponsibility for implementing Canada’s obligations under
the treaty (and receive the resulting benefits). See Pet.
App. 50a-52a (Peterson Decl.). As negotiations between
Canada and British Columbia progressed, the United
States and Canada recognized a need to implement the
treaty in a manner that reflected the Province’s antici-
pated role. Rather than amending the treaty, Prime Min-
ister Pearson met with President Kennedy at Hyannis
Port in May 1963 and announced that negotiations would
resume shortly to produce a “protocol” outlining “clarifica-
tions and adjustments” in the treaty’s terms.®

In July 1963, the Canadian and Provincial governments
entered into an agreement under which the Province
agreed to perform several of Canada’s obligations under
the treaty and, in return, the Province would receive
many of Canada’s benefits under the treaty — including
the right to one-half of the United States’ increased

8 Excerpt from Joint Communiqué Issued 11 May 1963 by the Office
of the Primer Minister and the Office of the White House Press Secre-
tary Following Meetings Between President John F. Kennedy and
Prime Minister Lester B. Pearson at Hyannis Port, Massachusetts, 10-
11 May 1963, reprinted in Columbia River Treaty Protocol and Related
Documents at 99.
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hydropower-generation capacity. See id. at 51a (Peterson
Decl.).’ In January 1964, the United States and Canada
agreed to the treaty protocol, which provided additional
detail on the treaty’s implementation. See id. at 93a-
100a. At about the same time, Canada and the United
States agreed that the United States would pay Canada
a lump sum of money to cover the first 30 years of its
obligation to reimburse Canada for increased generation
capacity. See id. at 52a (Peterson Decl.), 101a-117a, 119a-
132a. Canada, in turn, assigned that payment to the
Province. See id. at 52a (Peterson Decl.).*

The Columbia River Treaty required Canada and the
United States to appoint “entities” to administer its obli-
gations. See Art. XIV, § 1 (Pet. App. 74a). The United
States designated Bonneville Power Administration
(“BPA”) and the Army Corps of Engineers, collectively, as
the United States entity responsible for administering the
treaty. See Pet. App. 55a (Peterson Decl.); id. at 133a
(Executive Order). Canada designated the British Co-
lumbia Hydro and Power Authority (“BC Hydro”), a Pro-
vincial Crown Corporation created by British Columbia in
1964. See id. at 50a-52a (Peterson Decl.); id. at 118a
(minutes of Privy Council meeting). BC Hydro (and its
predecessor entity) played an important role in negotia-
tions regarding (1) the Protocol to the Columbia River
Treaty, (2) the payment by the United States that satis-
fied the first 30 years of its obligation to compensate Can-
ada for increased generation, and (3) the Canada—British
Columbia agreements to implement the treaty. See id. at
52a (Peterson Decl.).

On September 16, 1964, President Johnson and Prime
Minister Pearson met and formally ratified the Columbia
River Treaty and Protocol. See Swainson at 1. That event
marked the conclusion of a 20-year dialogue — spanning
the terms of five United States Presidents and four

9 See Canada—British Columbia Agreement §§ 2-3 (July 8, 1963).
10 See Canada—British Columbia Agreement (Jan. 13, 1964).
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Canadian Prime Ministers — between the United States
and Canada as well as Canada and British Columbia.
And it allowed the massive construction projects required
to implement the agreement to begin.

2. In enacting the British Columbia Hydro and Power
Authority Act, which created BC Hydro, the Provincial
government’s goal was to establish an entity to maximize
the Province’s hydroelectric production capacity. See Pet.
App. 7a; id. at 50a (Peterson Decl.).!! BC Hydro has ful-
filled that sovereign objective by building dams, develop-
ing storage capacity, and operating hydroelectric generat-
ing facilities. See id. at 50a, 52a. The Province also used
BC Hydro to build the facilities required under the Co-
lumbia River Treaty, and BC Hydro continues to be re-
sponsible for implementation of the treaty. See id. at 52a.

As a result of BC Hydro’s development activities, the
Province’s generating capacity for a period of time ex-
ceeded the Province’s electricity needs. Consequently, BC
Hydro became an active seller of power at the border to
buyers in the United States, principally BPA. See id. at
53a. Those sales furthered the Province’s goal of maxi-
mizing the benefits of its hydroelectric resources. BC Hy-
dro also distributes electricity to the citizens of British
Columbia. See id. at 59a.

As a Provincial Crown Corporation, BC Hydro is owned
entirely by Her Majesty the Queen in right of the Province
of British Columbia, by which name the Province is for-
mally known. See id. at 58a. The legislation that created
BC Hydro enumerated its powers — including powers
not generally available to private companies in British
Columbia — and provided specifically that BC Hydro “is
for all its purposes an agent of the government and its

1 Since its creation in 1964, BC Hydro has been “continued” by stat-
ute numerous times. See Power Measures Act, S.B.C., ch. 40 (1964);
Power Measures Act, S.B.C., ch. 38 (1966); Hydro and Power Authority
Act, R.S.B.C., ch. 188 (1979); Hydro and Power Authority Act, R.S.B.C.,
ch. 212 (1996) (“Hydro Act”).
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powers may be exercised only as an agent of the govern-
ment.” Hydro Act § 3(1) (Pet. App. 166a). All substantive
powers of BC Hydro are subject to, and can only be exer-
cised with, the approval of the Lieutenant Governor in
Council or the Provincial Minister responsible for BC
Hydro. See Pet. App. 59a (Peterson Decl.).!?

3. In the late 1980s, the Province decided to create a
governmental entity to optimize its hydroelectric re-
sources through exports, including the export of surplus
hydroelectric power created as a result of BC Hydro’s con-
struction projects. See Pet. App. 53a (Peterson Decl.). In
debates, members of the British Columbia legislative as-
sembly expressed opposition to any subsidization of export
activities through BC Hydro’s retail utility rates. See JA
198-99. The Province’s Minister of Energy responded by
assuring that the “export opportunity ... should be ...
separated from the service to British Columbians” and
that “[iln no way” should BC Hydro’s retail utility rates
include export costs. JA 201. The minister stated that
the “export agency ... will begin its life . .. as a subsidi-
ary of B.C. Hydro.” Id. He explained that “[t]he reason
for creating an agency — a single marketing desk, if I can
describe it that way —is . .. to drive a good bargain in the
USA..... We sell from strength, in other words.” Id.

Following the preparation of a Cabinet submission on
the issue, the energy minister issued a written directive to
BC Hydro, explaining that “Cabinet has decided that we
should provide a single window agency to be responsible
to market the export of power outside the province and

12 «] jeutenant Governor in Council” refers to the Lieutenant Gover-
nor of British Columbia acting on and with the advice of the Executive
Council or Cabinet of British Columbia. See British Columbia Gov-
ernment House website, FAQs, at http://www.ltgov.bc.ca/faq. “When
the Cabinet makes a decision and it has been approved by the Lieuten-
ant Governor, it is said to have been made by the Lieutenant Governor
in Council.” Id. “The Lieutenant Governor is the representative of Her
Majesty The Queen of Canada in the Province of British Columbia.”
1d., Role, at http://www.ltgov.bc.ca/office/role.htm.
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that this entity should be a wholly owned subsidiary of
B.C. Hydro.” JA 267. The minister directed BC Hydro “to
incorporate the Export Agency.” Id. In December 1988,
BC Hydro — acting as the Province’s agent — incorporated
Powerex, which was originally known as the “British Co-
lumbia Power Export Corporation,” as its wholly owned
subsidiary. See Pet. App. 53a (Peterson Decl.); JA 230-31
(Peterson Dep.).

From its inception, Powerex has performed functions
prescribed by Provincial officials. Initially, Powerex took
delivery of British Columbia’s surplus electricity and sold
it at the border to purchasers in the United States and
Alberta. See Pet. App. 53a-54a (Peterson Decl.). Subse-
quently, the Province decided to use Powerex to maximize
the benefits of the Columbia River Treaty. As noted, the
United States paid a lump sum to cover the first 30 years
of its obligation to compensate Canada for increased gen-
eration capacity. See supra p. 7. Near the end of those 30
years (in the mid-1990s), officials of Powerex participated
with BC Hydro in negotiations with the Corps of Engi-
neers and BPA to address how the United States’ remain-
ing obligation would be satisfied. See Pet. App. 55a (Pe-
terson Decl.). Those parties reached an agreement requir-
ing the United States to satisfy its treaty obligation by
providing electricity, a benefit that inured to the Province
under agreements between the Province and Canada.
The Province and BC Hydro, in turn, transferred their
rights, title, and interest in the agreement to Powerex.
See id.; JA 133-55 (Entitlement Assignment Agreement).

Powerex markets the power received from the United
States under the Columbia River Treaty, with the objec-
tive of maximizing its value to the Province. See Pet. App.
55a (Peterson Decl.).!®> The United States’ obligation un-

13 See Powerex website, Our Resources (“Powerex is responsible for
marketing the highly reliable ... power [received from the United
States under the Columbia River Treaty] on behalf of the BC govern-
ment.”), at http://www.powerex.com/about/resources.htm.
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der the Columbia River Treaty is Powerex’s largest single
external source of power. JA 250-51 (Peterson Dep.).
Powerex pays the Province directly for power it receives
from the United States. See JA 140 (Entitlement As-
signment Agreement); see also JA 264 (Peterson Dep.).

In 1997, Powerex received authorization from the Fed-
eral Energy Regulatory Commission to sell wholesale
electricity in the United States at market-based rates.'
Powerex has entered into transmission arrangements
with United States utilities; it participates in United
States wholesale electricity markets; and it acts as both
an exporter and an importer of power. Powerex’s partici-
pation in wholesale electricity markets within the United
States allows the Province to maximize the value of its
hydroelectric resources by exporting energy when avail-
able and, when necessary, importing energy to replenish
depleted Provincial reservoirs. See Pet. App. 58a (Peter-
son Decl.); JA 235-37, 238-39 (Peterson Dep.)."” No other
entity imports power for the benefit of BC Hydro.

Powerex also performs Provincial obligations under the
United States—Canadian Skagit River Treaty'® and the
British Columbia—Seattle Agreement (Mar. 30, 1984) (JA
160-71). See Pet. App. 56a (Peterson Decl.). Under the
British Columbia—Seattle Agreement, the provisions of
which were confirmed by the Skagit River Treaty, the
City of Seattle agreed not to raise the High Ross Dam,
which would have had the effect of flooding substantial

4 See British Columbia Power Exch. Corp., 80 FERC 9 61,343
(1997).

15 See also JA 206 (Report on Export Trade) (“BC Hydro’s primary
objective is to provide low-cost, reliable electricity supply to domestic
customers. Within this context, Powerex’s activities are designed to
support optimal economic utilization of BC Hydro’s electricity assets by
using non-committed generation capability to earn income.”).

16 Treaty Between Canada and the United States of America Relat-
ing to the Skagit River and Ross Lake, and the Seven Mile Reservoir
on the Pend D’Oreille River, Apr. 2, 1984, T.I.LA.S. No. 11088, 1469
U.N.T.S. 309 (Pet. App. 138a-146a).
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areas of British Columbia. See id. In exchange, British
Columbia agreed to deliver substantial quantities of elec-
tricity to Seattle through 2066. See id. The Province as-
signed many of its benefits and obligations under that
agreement to BC Hydro. See id. In the late 1990s, Pow-
erex took the lead in renegotiating transmission ar-
rangements for electricity delivered to Seattle. See id. at
56a-57a; JA 172-89 (transmission agreement between BC
Hydro and Seattle). BC Hydro subsequently delegated to
Powerex operating responsibilities under the resulting
transmission agreements, making Powerex responsible for
arranging the transmission and delivery of power to Seat-
tle to meet the Province’s international obligations under
the British Columbia—Seattle Agreement. See Pet. App.
57a (Peterson Decl.); JA 259 (Peterson Dep.); JA 190-94
(BC Hydro—Powerex Assignment Agreement). In addi-
tion, Powerex entered into an agreement with BPA under
which Powerex agreed to pay BPA to deliver electricity
to Seattle in the event that transmission difficulties pre-
vented Powerex from supplying power as required. See
Pet. App. 57a (Peterson Decl.). That Powerex contract
further assured that the Province’s obligations under the
British Columbia—Seattle Agreement would be fulfilled.

As explained in greater detail below (see infra Part 1.B),
Powerex’s earnings are consolidated with those of BC
Hydro, which annually pays up to 85 percent of its con-
solidated net income directly to the Province, with the
remaining income being reinvested in BC Hydro and Pow-
erex. The Province supervises Powerex in a variety of
ways. The Lieutenant Governor in Council (the Executive
Council of the Province) directly appoints BC Hydro’s
board of directors, which, in turn, appoints Powerex’s
board (and the majority of Powerex’s board consists of BC
Hydro board members). Powerex is subject to extensive
financial regulations that apply only to governmental
entities. Further, Powerex’s employment-compensation
decisions conform to Provincial constraints, and Powerex’s
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export activity has been a subject of political debate and
public concern in the Province.

Powerex enjoys significant benefits under Canadian
and British Columbia law. It does not pay Canadian or
Provincial income taxes, and its commercial arrange-
ments are frequently supported by BC Hydro guarantees,
which permit Powerex to benefit from BC Hydro’s credit
rating, which is equal to that of the Province. Unlike pri-
vate businesses, Powerex is eligible to receive financial
benefits from the Province, and Powerex’s employees par-
ticipate in BC Hydro’s pension plan.

Statutory Framework

1. The Foreign Sovereign Immunities Act of 19767
(“the FSIA” or “the Act”) governs litigation against “for-
eign state[s],” including their “agenc[ies]” and “instru-
mentalit[ies].” 28 U.S.C. § 1603(a); see Argentine Republic
v. Amerada Hess Shipping Corp., 488 U.S. 428, 443 (1989)
(“the FSIA provides the sole basis for obtaining jurisdic-
tion over a foreign state in the courts of this country”).
The Act affords numerous jurisdictional and procedural
protections to foreign states and their agencies and in-
strumentalities, see 28 U.S.C. §§ 1391(f), 1441(d), 1604,
1606, 1608-1609, 1611, including the right to remove suits
brought against them in state court to federal court. Un-
der § 1441(d), “[a]ny civil action brought in a State court
against a foreign state as defined in [the FSIA] may be
removed by the foreign state to [federal] district court,”
where the case is tried without a jury. Id. § 1441(d).

Under the FSIA, a “foreign state” entitled to remove to
federal court under § 1441(d) includes any “agency or
instrumentality of a foreign state.” Id. § 1603(a). Section
1603(b) in turn defines an “agency or instrumentality of a
foreign state” as any entity that (1) “is a separate legal
person, corporate or otherwise”; (2) “is an organ of a for-
eign state or political subdivision thereof” or “a majority

17 pub. L. No. 94-583, 90 Stat. 2891 (codified as amended at 28
U.S.C. §§ 1330, 1332(a)(2)-(4), 1441(d), 1602-1611).
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of whose shares or other ownership interest is owned by a
foreign state or political subdivision thereof”; and (3) “is
neither a citizen of a State of the United States” nor “cre-
ated under the laws of any third country.” Id. § 1603(b).
The issue in this case is whether Powerex is an “organ” of
British Columbia, which is a “political subdivision” of
Canada, a “foreign state.” Id. § 1603(b)(2).

2. This Court has ordered the parties also to address
the applicability of 28 U.S.C. § 1447(d), which states in
relevant part that an “order remanding a case to the State
court from which it is removed is not reviewable on appeal
or otherwise.” Section 1447(d)’s bar of appellate review
applies only to cases remanded under § 1447(c), which au-
thorizes remand when, at the time of removal, there is a
defect in removal procedure or lack of subject-matter ju-
risdiction. See Thermtron Prods., Inc. v. Hermansdorfer,
423 U.S. 336, 345-46 (1976); see also Quackenbush v.
Allstate Ins. Co., 517 U.S. 706, 711-12 (1996); Things
Remembered, Inc. v. Petrarca, 516 U.S. 124, 127 (1995).

Procedural History

1. This appeal arises out of consolidated actions origi-
nally filed in California state court by a class of plaintiffs
(respondents here) against a number of defendants (also
respondents here), including Reliant Energy Services, Inc.
and Duke Energy Trading and Marketing, LLC. Reliant
and Duke sold power in the California wholesale electric-
ity markets. The proposed plaintiff class comprises retail
purchasers of electricity in California. The plaintiffs al-
leged that the defendants had violated California statutes
prohibiting anticompetitive conduct and unfair trade
practices by acting in concert to withhold supply, create
artificial shortages, and manipulate prices in California’s
wholesale electricity markets. See Pet. App. 7a. The
plaintiffs did not name Powerex as a defendant.

Reliant filed a cross-complaint against Powerex, BC
Hydro, other alleged market participants, and two federal
agencies, BPA and the Western Area Power Administra-
tion (“WAPA”). Duke also filed a cross-complaint against
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Powerex, BPA, WAPA, and several other entities, but not
BC Hydro. Reliant and Duke alleged that, if they were
liable, then the cross-defendants were liable as well be-
cause the cross-defendants also sold power in California’s
wholesale electricity markets.

Powerex and BC Hydro removed the action to federal
district court as foreign states under 28 U.S.C. § 1441(d).
BPA and WAPA also removed the case as federal “offi-
cer[s]” or “agenc[ies]” under 28 U.S.C. § 1442(a)(1). BC
Hydro further contended that it was immune from suit
under the FSIA, see 28 U.S.C. § 1604, and the federal
agencies similarly asserted that federal sovereign immu-
nity barred claims against them.'® The plaintiffs moved
to remand. See Pet. App. 7a-8a.

2. At the outset, the district court made clear that the
case was “properly removed” to federal court. Pet. App.
20a. The district court also agreed with BC Hydro, BPA,
and WAPA that sovereign immunity barred the claims
against them. See id. at 21a-33a, 38a-44a.

The court concluded, however, that Powerex was not an
agency or instrumentality of a foreign state under the
FSIA, 28 U.S.C. §1603(b). First, the court held that
Powerex was not an “organ” of British Columbia, id.
§ 1603(b)(2), because Powerex does not exercise regulatory
authority; it is not immune from suit; its directors are not
directly appointed by the government and its employees
are not civil servants; and (in the court’s view) the Prov-
ince does not exercise sufficient oversight of Powerex. See
Pet. App. 34a-36a. Second, the court did not accept Pow-
erex’s contention that, because the Province owns all of
Powerex’s shares through BC Hydro, which is the Prov-
ince’s agent by statute, Powerex is an entity “a majority of
whose shares or other ownership interest is owned by a”

18 Because the allegations in this case arise from a “commercial
activity carried on in the United States” by Powerex, 28 U.S.C.
§ 1605(a)(2), Powerex did not claim immunity from suit under the
FSIA.
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political subdivision of a foreign state under § 1603(b)(2).
The court reasoned that the Province’s ownership of Pow-
erex was insufficiently direct to satisfy the statute. See
id. at 36a-38a.

Having resolved BC Hydro’s and the federal agencies’
claims of immunity and Powerex’s claim of foreign-state
status, the district court remanded the entire action to
state court, without elaboration. See id. at 44a. It did so
without first dismissing the claims against BC Hydro,
BPA, and WAPA, even though it had held that those enti-
ties were immune from suit. Duke, Reliant, and Powerex
sought a stay of the remand order, and BC Hydro and the
federal agencies sought clarification that the court had in
fact dismissed, not remanded, the claims against them.
The district court denied those motions. Even though BC
Hydro’s and the federal agencies’ rights to remove the
case were undisputed and had been accepted by the court,
the court stated that it lacked subject-matter jurisdiction
over the entire action and therefore could neither grant a
stay nor dismiss any claims. See JA 281-89.

3. Reliant, Duke, Powerex, BPA, and WAPA ap-
pealed. Powerex contested the holding that it was not an
agency or instrumentality of British Columbia. Reliant
and Duke challenged the district court’s conclusion that
BC Hydro and the federal agencies were immune from
suit. And BPA and WAPA sought review of the district
court’s decision to remand, rather than dismiss, the
claims against them.

At the outset, the court of appeals rejected the plain-
tiffs’ contention that § 1447(d) precluded appellate review
of the district court’s remand order. The court noted that
“the district court had jurisdiction over this case because
BPA, WAPA, and BC Hydro properly removed the case
from state court” and that “[sJuch a removal removes the
entire case.” Pet. App. 10a. Recognizing that § 1447(d)
applies only to cases remanded for a defect in removal
procedure or lack of subject-matter jurisdiction and that
neither ground was present here, the Ninth Circuit held
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that § 1447(d) did not bar review of the district court’s rul-
ings. See id.

The court of appeals then dispatched Duke’s and Reli-
ant’s challenges to the district court’s holdings on the im-
munity of BC Hydro and the federal agencies. See id. at
11la-14a. The Ninth Circuit also held that the cross-
claims against the immune federal agencies should have
been dismissed, and it therefore vacated the portion of the
district court’s order remanding the claims against those
federal entities. See id. at 16a-17a."?

Turning to Powerex’s appeal, the court initially ex-
plained that the relevant inquiry under the FSIA’s
“organ” prong is whether the entity engages in a public
activity on behalf of a foreign government. See id. at 15a.
And the court acknowledged the existence of record evi-
dence that Powerex performs a public function on behalf
of British Columbia. See id. at 15a-16a. But the court
focused on a handful of facts that it viewed as undermin-
ing Powerex’s claim — namely, that Powerex is “not run by
government appointees”; is “not staffed with civil ser-
vants”; is (in the court’s view) “not wholly owned by the
government”; and does “not exercise any regulatory au-
thority.” Id. The court then explained that evidence of a
public purpose did not suffice for organ status because
“[Powerex’s] high degree of independence from the gov-
ernment of British Columbia, combined with its lack of
financial support from the government and its lack of spe-
cial privileges or obligations under Canadian law[,] dictate
our holding that Power[e]x is not an organ of British Co-
lumbia.” Id. at 16a (emphasis added).

As to the FSIA’s “ownership” prong, the court rejected
Powerex’s contention that the Province directly owns
Powerex through BC Hydro as the Province’s statutory
agent. The court read this Court’s decision in Dole Food
Co. v. Patrickson, 538 U.S. 468 (2003), as foreclosing that
contention because, regardless of any agency relationship,

19 BPA and WAPA have subsequently been dismissed from the case.
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“unless the foreign government itself actually owns the
shares, the entity does not meet the definition of a foreign
state.” Pet. App. 16a (citing 538 U.S. at 474-76).%°

SUMMARY OF ARGUMENT

I. Congress passed the FSIA to provide “broad juris-
diction in the Federal courts” over cases involving foreign
states and their agencies and instrumentalities. H.R.
Rep. No. 94-1487, at 13 (1976), reprinted in 1976
U.S.C.C.A.N. 6604; S. Rep. No. 94-1310, at 12 (1976). Its
aim was to mitigate the potential harm that suits against
foreign governmental entities could cause to the United
States’ foreign relations. To that end, the Act permits a
foreign entity to remove a suit to federal court when the
entity is an “organ” of a foreign state or a foreign state’s
political subdivision. See 28 U.S.C. §§ 1441(d), 1603(a)-
(b).

The FSIA’s text, structure, and history demonstrate
Congress’s understanding that an organ entitled to a fed-
eral forum under the FSIA would always be separate from
the government and would often be engaged in commer-
cial activity. And this Court recognized as much in First
National City Bank v. Banco Para el Comercio Exterior de
Cuba, 462 U.S. 611 (1983) (“Bancec”’), when it described a
“typical government instrumentality” as a “distinct eco-
nomic enterprise.” Id. at 624. With the exception of the
Ninth Circuit in this case, lower courts have properly rec-
ognized that, in deciding whether an entity is an organ of
a foreign government, a court should take into account a
wide range of factors to determine whether the entity
serves a public purpose.

Under the proper, fact-sensitive analysis, Powerex is an
organ of British Columbia. The Province created Powerex
to export its surplus hydropower. Today, Powerex per-
forms additional public functions. It markets power
received from the United States under the Columbia

20 On remand in state court, the claims against BC Hydro were
dismissed.



19

River Treaty with the goal of maximizing the value of that
public resource to the Province, and it fulfills Provincial
responsibilities under international agreements relating
to the Skagit River Treaty. Income from Powerex’s activi-
ties benefits only the public treasury and the customers of
the Province’s public electricity utility, BC Hydro. Fur-
ther, Provincial law imposes obligations on and provides
benefits to Powerex unlike those incurred or received by
private businesses.

In refusing to recognize Powerex’s status as an organ of
British Columbia, the Ninth Circuit failed to appreciate
the significant public activities performed by Powerex.
Instead, the court found dispositive several factors that
conflict with the FSIA’s text and structure, as well as
common sense. The Ninth Circuit’s misunderstanding of
the basic principles of the FSIA’s organ-status inquiry
undermines the Act’s goal of promoting international com-
ity and threatens a bilateral trading relationship involv-
ing billions of dollars worth of electricity.

II. The court of appeals correctly concluded that it
had appellate jurisdiction, notwithstanding 28 U.S.C.
§ 1447(d). Section 1447(d) applies only when the order of
remand was authorized by § 1447(c). See Thermtron, 423
U.S. at 346. Section 1447(c), in turn, authorizes district
courts to remand cases when there is a defect either in
removal procedure or subject-matter jurisdiction at the
time of removal. Here, the district court correctly con-
cluded that the entire action was “properly removed.”
Pet. App. 20a. Therefore, the remand order could not
have been authorized under § 1447(c), and § 1447(d) does
not bar appellate review. In any event, Congress did not
intend for § 1447(d) to foreclose appellate review of erro-
neous decisions denying a foreign governmental entity’s
rights under the FSIA.
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ARGUMENT

I. POWEREX IS AN “ORGAN” OF BRITISH
COLUMBIA

A. Congress Intended The Term “Organ” To
Describe A Wide Variety Of Governmental
Entities

In enacting the FSIA, Congress intended “to channel
cases against foreign sovereigns away from the state
courts and into federal courts.” Verlinden B.V. v. Central
Bank of Nigeria, 461 U.S. 480, 497 (1983). The FSIA pro-
vides that “[a]ny civil action brought in a State court
against a foreign state as defined in [the FSIA] may be
removed by the foreign state to [federal] district court,”
where the case is tried without a jury. 28 U.S.C.
§ 1441(d). That “clear authority to remove” is a critical
congressional guarantee, “[i]n view of the potential sensi-
tivity of actions against foreign states and the importance
of developing a uniform body of law in this area.” H.R.
Rep. No. 94-1487, at 32; S. Rep. No. 94-1310, at 32 (same).
The complementary right to a nonjury trial furthers Con-
gress’s desire for uniform adjudication of actions involving
foreign states. See H.R. Rep. No. 94-1487, at 13 (“Actions
tried by a court without jury will tend to promote a uni-
formity in decision where foreign governments are in-
volved.”); S. Rep. No. 94-1310, at 12 (same). Congress
viewed the “uniformity in decision” provided by federal
bench trials as “desirable” because “a disparate treatment
of cases involving foreign governments may have adverse
foreign relations consequences.” H.R. Rep. No. 94-1487,
at 13; S. Rep. No. 94-1310, at 12 (same).

The FSIA defines a “foreign state,” which is entitled
to remove to federal court under § 1441(d), broadly to
include “an agency or instrumentality of a foreign state.”
28 U.S.C. § 1603(a). The phrase “agency or instrumental-
ity of a foreign state” includes any entity that “is an
organ of a foreign state or political subdivision thereof.”
Id. §1603(b). The FSIA does not define the term
“organ.” But the Act’s text and structure demonstrate



21

that Congress intended that term to describe a variety of
commercial entities and governmental corporations, and
the federal courts largely have adhered to that intent.

1. The Act’s language provides that an agency or in-
strumentality can be either an organ or an entity “a
majority of whose shares or other ownership interest is
owned by a foreign state or political subdivision thereof.”
28 U.S.C. §1603(b)(2). Under this Court’s decision in
Dole Food, an entity does not satisfy the latter “owner-
ship” prong unless the foreign state or political subdivi-
sion directly owns more than 50 percent of the entity’s
shares or other ownership interest. See 538 U.S. at 477.
Thus, for the term “organ” to have meaning, it must de-
scribe entities in which the foreign government does not
directly own a majority of the shares or other ownership
interest. That provision offers powerful evidence that
Congress intended the term “organ” to encompass a wide
variety of foreign governmental entities with varying
ownership structures.

The FSIA’s structure also makes clear that an entity’s
commercial character does not count against the entity in
assessing organ status. The Act codified “the restrictive
theory of sovereign immunity,” under which foreign sov-
ereigns are not immune from suits arising from their com-
mercial acts. See Verlinden, 461 U.S. at 487-88; 28 U.S.C.
§ 1605(a)(2). But the Act’s commercial-activity exception
applies only to claims of immunity.?! The FSIA grants
entities that satisfy § 1603(a)’s broad definition of a “for-
eign state” other jurisdictional and procedural protections
—including the right to a bench trial in federal court — re-
gardless of whether the suit arises from a commercial ac-
tivity. See 28 U.S.C. §§ 1391(f), 1441(d), 1606, 1608-1609,
1611; Dole Food, 538 U.S. at 484 (Breyer, J., concurring in

21 See 28 U.S.C. § 1605(a)(2) (“A foreign state shall not be immune
from the jurisdiction of courts of the United States or of the States in
any case ... in which the action is based upon a commercial activity
carried on in the United States by the foreign state”).
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part and dissenting in part). That structure demonstrates
that Congress intended foreign governmental corporations
to be considered organs of foreign states regardless of
their commercial character. And the House and Senate
reports confirm that conclusion, explaining that a “vari-
ety” of commercial entities could qualify for the Act’s pro-
tections, such as “a state trading corporation, a mining
enterprise, a transport organization such as a shipping
line or airline, a steel company, a central bank, [or] an ex-
port association.” H.R. Rep. No. 94-1487, at 15-16; S. Rep.
No. 94-1310, at 15 (same).?

Further, “organ” was not the only term in the FSIA that
Congress left for judicial elaboration. The FSIA defines a
“commercial activity” — the practice of which can defeat a
foreign entity’s claim of immunity — only by “reference to
the nature of the course of conduct or particular transac-
tion or act” that is alleged to constitute commercial activ-
ity. 28 U.S.C. § 1603(d). That inexact standard reflects
the view that “[ijt has seemed unwise to attempt an
excessively precise definition of [the phrase “commercial
activity”’], even if that were practicable.” H.R. Rep. No.
94-1487, at 16; S. Rep. No. 94-1310, at 16 (same). In-
stead, Congress decided to grant the courts “a great deal
of latitude in determining what is a ‘commercial activity.’”
H.R. Rep. No. 94-1487, at 16; S. Rep. No. 94-1310, at 16
(same). The omission of a precise definition of the term
“organ” thus similarly indicates Congress’s intent that
courts take a flexible approach in evaluating whether an
entity is a foreign government’s organ.

2. In accordance with the FSIA’s text and structure,
lower federal courts (other than the court below) have

2 Moreover, the legislative history shows that Congress understood
that those types of entities generally would not be afforded immunity —
although they would receive the other benefits of their governmental
status. See H.R. Rep. No. 94-1487, at 16 (commercial activity “includes
the carrying on of a commercial enterprise such as a mineral extraction
company, an airline or a state trading corporation”); S. Rep. No. 94-
1310, at 15 (same).



23

interpreted the term “organ” with reference to a wide
range of factors.”® In general, courts have considered
the touchstone of organ status to be whether the entity

23 See Board of Regents v. Nippon Tel. & Tel. Corp., No. 05-51432,
2007 WL 273957, at *4 (5th Cir. Feb. 1, 2007); Peninsula Asset Mgmdt.
(Cayman) Ltd. v. Hankook Tire Co., Nos. 05-6886-CV(L) & 06-0624-
CV(XAP), 2007 WL 241294, at *2-*3 (2d Cir. Jan. 30, 2007); Filler v.
Hanvitt Bank, 378 F.3d 213, 217 (2d Cir.), cert. denied, 543 U.S. 1022
(2004); USX Corp. v. Adriatic Ins. Co., 345 F.3d 190, 209 (3d Cir. 2003);
EIE Guam Corp. v. Long Term Credit Bank of Japan, Ltd., 322 F.3d
635, 640 (9th Cir. 2003); EOTT Energy Operating Ltd. P’ship v. Winter-
thur Swiss Ins. Co., 257 F.3d 992, 997 (9th Cir. 2001); Patrickson v.
Dole Food Co., 251 F.3d 795, 807 (9th Cir. 2001), aff’d in part,
dismissed in part, 538 U.S. 468 (2003); Kelly v. Syria Shell Petroleum
Dev. B.V., 213 F.3d 841, 846-47 (5th Cir. 2000); Alpha Therapeutic
Corp. v. Nippon Hoso Kyokai, 199 F.3d 1078, 1084 (9th Cir. 1999),
withdrawn by 237 F.3d 1007 (9th Cir. 2001); Corporacion Mexicana de
Servicios Maritimos, S.A. v. M/T Respect, 89 F.3d 650, 655 (9th Cir.
1996); Gates v. Victor Fine Foods, 54 F.3d 1457, 1460-61 (9th Cir.
1995); S&S Mach. Co. v. Masinexportimport, 706 F.2d 411, 414-15 (2d
Cir. 1983); Murphy v. Korea Asset Mgmt. Corp., 421 F. Supp. 2d 627,
639-46 (S.D.N.Y. 2005), aff'd, 190 F. App’x 43 (2d Cir. 2006), petition
for cert. pending, No. 06-728 (U.S. filed Nov. 22, 2006); In re Terrorist
Attacks on September 11, 2001, 392 F. Supp. 2d 539, 552-53 (S.D.N.Y.
2005); In re Terrorist Attacks on September 11, 2001, 349 F. Supp. 2d
765, 790-91 (S.D.N.Y. 2005); RSM Prod. Corp. v. Petroleos de Venezuela
Societa Anonima, 338 F. Supp. 2d 1208, 1215 (D. Colo. 2004); Filler v.
Hanvit Bank, 247 F. Supp. 2d 425, 428 (S.D.N.Y. 2003), vacated in part
on other grounds, Nos. 01 Civ. 9510 et al., 2003 WL 21729978 (S.D.N.Y.
July 25, 2003), aff 'd, 378 F.3d 213 (2d Cir.), cert. denied, 543 U.S. 1022
(2004); Jeong v. Onada Cement Co., No. CV 99-11092 GHK, 2000 WL
33954824, at *8-*10 (C.D. Cal. May 17, 2000); United States Fid. &
Guar. Co. v. Braspetro Oil Servs. Co., No. 97 Civ. 6124(JGK), 1999 WL
307666, at *5 (S.D.N.Y. May 17, 1999), aff'd, 199 F.3d 94 (2d Cir.
1999); Glencore, Ltd. v. Chase Manhattan Bank, N.A., No. 92 Civ.
6214(JFK), 1998 WL 74294, at *3 (S.D.N.Y. Feb. 20, 1998); Southern
Ocean Seafood Co. v. Holt Cargo Sys., Inc., No. Civ. A. 96-5217, 1997
WL 539763, at *4-*5 (E.D. Pa. Aug. 11, 1997); Supra Med. Corp. v.
McGonigle, 955 F. Supp. 374, 378-79 (E.D. Pa. 1997); Intercontinental
Dictionary Series v. de Gruyter, 822 F. Supp. 662, 672-73 (C.D. Cal.
1993); Sudano v. Federal Airports Corp., 699 F. Supp. 824, 826 n.3
(D. Haw. 1988); Rios v. Marshall, 530 F. Supp. 351, 371 (S.D.N.Y.
1981); Yessenin-Volpin v. Novosti Press Agency, 443 F. Supp. 849, 852-
54 (S.D.N.Y. 1978); Edlow Int’l Co. v. Nuklearna Elektrarna Krsko, 441
F. Supp. 827, 832 (D.D.C. 1977).
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engages in activity serving “a national interest” or “public
purpose” and does so on behalf of a foreign government.
E.g., USX, 345 F.3d at 209. In applying that standard,
courts typically examine multiple complementary factors,
including the manner of the entity’s creation, its purpose,
government supervision of the entity, government finan-
cial support, the entity’s employment practices, and the
entity’s obligations and privileges under the foreign law.
See id. at 206, 209; see also Filler, 378 F.3d at 217; Kelly,
213 F.3d at 846-47. Mindful, however, that Congress in-
tended a flexible approach to organ status, courts do “not
apply [those considerations] mechanically or require that
all ... support an organ-determination.” Kelly, 213 F.3d
at 847; accord USX, 345 F.3d at 207, 209 (noting “con-
gressional goals of promoting uniformity of decision and
avoilding impairing foreign relations,” and concluding that
“no one [factor] is determinative”).

The factors that lower courts have considered in apply-
ing the FSIA’s organ prong comport with the “common
features” of a “typical government instrumentality” iden-
tified by this Court in Bancec, 462 U.S. at 624. There, the
Court explained that a “typical government instrumental-
ity” — “if one can be said to exist” — often exhibits the fol-
lowing features: it “is created by an enabling statute that
prescribes the powers and duties of the instrumentality,
and specifies that it is to be managed by a board selected
by the government in a manner consistent with the ena-
bling law”; it “is typically established as a separate juridi-
cal entity, with the powers to hold and sell property and
to sue and be sued”; “[e]xcept for appropriations to provide
capital or to cover losses, the instrumentality is primarily
responsible for its own finances”; “[t]he instrumentality is
run as a distinct economic enterprise”’; and “often it is not
subject to the same budgetary and personnel require-
ments with which government agencies must comply.” Id.
Although the Court was not interpreting the FSIA, its de-
scription of a “typical government instrumentality” is in-
structive for interpreting the FSIA, in which the contours
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of a foreign government instrumentality are also the sub-
ject of inquiry.

B. Powerex Performs Public Activities On Behalf

Of The Province Of British Columbia And
Canada

When applying the FSIA’s organ prong, courts should
consider all relevant evidence in determining whether the
foreign entity performs public activities on behalf of the
foreign government. Under that approach, Powerex un-

questionably is an organ of British Columbia.?**

1. The circumstances of Powerex’s creation, which the
Ninth Circuit completely ignored, demonstrate Powerex’s
governmental origin. The Provincial government directed
its statutory agent, BC Hydro (a Crown Corporation), to
create Powerex as the corporation’s wholly owned sub-
sidiary. The Province’s purpose in ordering the creation
of Powerex was to establish an exclusive export agency to
market Provincial hydropower in a way that maximizes

the benefits to British Columbia. See supra pp. 9-10.%

24 While “[i]t is not customary for this Court to review the suffi-
ciency of the evidence,” it will do so when, as here, “the issue is prop-
erly before [it] and the benefits of providing guidance concerning the
proper application of a legal standard and avoiding the systemic costs
associated with further proceedings justify the required expenditure of
judicial resources.” Brooke Group Ltd. v. Brown & Williamson Tobacco
Corp., 509 U.S. 209, 230 (1993) (collecting cases). In FSIA cases, this
Court has applied the law to the facts of the case when the issue was
properly before the Court. See Dole Food, 538 U.S. at 474-77 (evaluat-
ing whether the Dead Sea Companies “were ... instrumentalities of
Israel under the FSIA at any time”); Saudi Arabia v. Nelson, 507 U.S.
349, 356-63 (1993) (evaluating whether the underlying FSIA action
was “based on” a commercial activity); Amerada Hess, 488 U.S. at 439-
43 (evaluating “whether any of the exceptions enumerated in the
[FSIA] apply here”).

% Although British Columbia did not create Powerex through “an
enabling statute,” as this Court suggested in Bancec was “typical,” the
Bancec Court recognized that the features it listed would not be found
in every government instrumentality, for it noted uncertainty about
whether a “typical” government instrumentality “can be said to exist.”
462 U.S. at 624.
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2. Powerex’s public purposes have expanded. Since
1997, Powerex has participated in wholesale electricity
markets within the United States, thereby increasing its
ability to purchase power for use in the Province. Fur-
ther, the Province has entrusted Powerex to market a sig-
nificant public resource — Canada’s right to receive power
from the United States under the Columbia River Treaty.
And Powerex has participated in negotiating interna-
tional agreements and performed international obliga-
tions for the benefit of British Columbia under the British
Columbia—Seattle Agreement and the Skagit River

Treaty.?® See supra pp. 10-12.

In addition to those public responsibilities, in the early
1990s, the Province instructed Powerex to explore pros-
pects for creating an efficient Provincial market for en-
ergy trading. See Pet. App. 54a (Peterson Decl.). In 1997,
British Columbia enacted legislation empowering the
Provincial government to promote job creation by requir-
ing Powerex (as a subsidiary of BC Hydro) to provide sub-
sidized energy to domestic businesses. See Power for Jobs
Development Act, S.B.C., ch. 51, §§2-3, 6 (1997) (Pet.
App. 193a-195a); Pet. App. 55a-56a (Peterson Decl.).

3. Critically, Powerex’s revenue does not result in any
private profit because neither BC Hydro nor Powerex has
any private shareholders. Only the Province (and BC
Hydro’s domestic electricity customers) ultimately benefit
from any income generated by Powerex’s operations. Un-
der a formula set by Provincial law, BC Hydro annually
pays directly to the Province up to 85 percent of its con-
solidated net income (which includes all of Powerex’s in-
come). See JA 215 (Lambert Decl.).?’” In addition, the

26 Cf. United States v. Curtiss-Wright Export Corp., 299 U.S. 304,
318-19 (1936) (negotiating treaties is a “necessary concomitant[] of
nationality”).

2T See Hydro Act § 35 (authorizing the Lieutenant Governor in
Council to direct BC Hydro to pay amounts to the Provincial govern-
ment) (Pet. App. 187a); Heritage Special Directive No. HC1 to the Brit-
ish Columbia Hydro and Power Authority, Order in Council No. 1125
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British Columbia Utilities Commission is required to con-
sider Powerex’s projected income in setting BC Hydro’s
utility rates. See JA 215 (Lambert Decl.), 238 (Peterson
Dep.).?® Thus, Powerex’s activities result in more afford-
able electricity for the citizens of British Columbia.

Powerex’s earnings are consolidated with those of BC
Hydro for purposes of BC Hydro’s statutorily required
financial statements. See JA 215 (Lambert Decl.), 238
(Peterson Dep.); BC Hydro’s Annual Report 2006, at 83,
available at  http://www.bchydro.com/rx_files/info/info

(Nov. 27, 2003) (Add. 66). Special Directive No. 4 to the British Co-
lumbia Hydro and Power Authority, Order in Council No. 494 (Mar. 30,
2000), which was in effect at the time of removal in this case, was re-
pealed by Order in Council No. 1125 on November 27, 2003. The same
Order made effective Heritage Special Directive No. HC1. Special Di-
rective No. 4 required BC Hydro to make an annual payment to the
Province according to a specified formula. See Special Directive No. 4
§§ 3-8 (Pet. App. 203a-204a). Similarly, Heritage Special Directive No.
HC1 provides that the consolidated net income of BC Hydro and its
subsidiaries (such as Powerex) are used to determine BC Hydro’s “dis-
tributable surplus,” up to 85 percent of which must be “palid] to the
government, for deposit into the consolidated revenue fund.” §§ 1, 3
(Add. 65, 66).

28 See Heritage Special Direction No. HC2 to the British Columbia
Utilities Commission, Order in Council No. 1123, §§ 1, 6 (Nov. 27,
2003) (Add. 53-54, 56). Special Direction No. 8 to the British Columbia
Utilities Commission, B.C. Reg. 71/98, amended by B.C. Regs. 72/98,
73/98, and 119/2000, §§ 3-5 (see Pet. App. 205a-214a), which was in
effect at the time of removal, was repealed by Order in Council
No. 1107 on November 27, 2003. It was replaced by Heritage Special
Direction No. HC2, which was made effective by Order in Council No.
1123 on the same date. Like Special Direction No. 8, Heritage Special
Direction No. HC2 provides that, when the Commission sets BC
Hydro’s rates, it must allow BC Hydro “an annual rate of return on
equity calculated using forecast consolidated operating income” that is,
in turn, “calculated on the basis” of Powerex’s anticipated net income.
§§ 1, 6 (Add. 54, 56). See generally JA 206 (Report on Export Trade)
(“Since consolidated net income is used for rate setting purposes, the
optimization of [Powerex’s] electricity trade income benefits domestic
ratepayers by reducing the portion of [BC Hydro’s] revenue require-
ment that must be collected through domestic rates.”).
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46749.pdf.*® When the two company’s financial state-
ments are consolidated, revenues and expenses attribut-
able to transactions between the two firms are eliminated.
See JA 220 (Lambert Dep.); BC Hydro’s Annual Report
2006, at 83. Further, under the British Columbia Budget
Transparency and Accountability Act, S.B.C., ch. 23
(2000) (“BTAA”), BC Hydro’s consolidated financial infor-
mation 1s reflected in Provincial budget documents. See
BTAA §§ 1, 5-6, 9-10 (Add. 13-21).%°

4. The Province supervises Powerex’s operations in a
variety of ways. First, Provincially appointed BC Hydro
directors control Powerex’s board of directors. The Lieu-
tenant Governor in Council appoints BC Hydro’s board of

29 The British Columbia Financial Information Act and accompany-
ing regulation specify detailed information that BC Hydro must peri-
odically prepare and make available to the Province and the public.
See Financial Information Act, R.S.B.C., ch. 140 (1996); Financial In-
formation Regulation, B.C. Reg. 371/93, § 1 (1993) (Add. 28-29). That
Act applies to corporations “the borrowings of which may be guaran-
teed by the government[] under the authority of” several listed stat-
utes, including the Hydro Act. Financial Information Act § 1 (Add. 27).
Under the Financial Information Regulation, the financial statements
must be prepared “on a consolidated basis where a parent and subsidi-
ary corporate relationship exists.” Financial Information Regulation,
Sched. 1, § 1(3)(a) (Add. 28). See, e.g., BC Hydro, Financial Informa-
tion Act Return (2006), available at http://www.bchydro.com/rx_files/
policies/policies48313.pdf.

30 See also, e.g., British Columbia Ministry of Finance, Budget and
Fiscal Plan 2006/07 — 2008/09, at 31-33, 35-36 (Feb. 21, 2006), avail-
able at http://www.bcbudget.gov.bc.ca/2006/bfp/BudgetandFiscalPlan
_06.pdf. The Budget Transparency and Accountability Act applies to
“government organization[s],” which means “a corporation or other
organization that is within the government reporting entity.” BTAA
§ 1 (Add. 13). The phrase “government reporting entity” includes “gov-
ernment corporations.” Id. (Add. 14). The Act does not define “gov-
ernment corporation[],” but it states in § 1(2) that, “to the extent that
this Act or regulations under this Act do not otherwise define a word
or expression used in this Act, the definitions in the Financial Admin-
istration Act apply.” Id. § 1.2 (Add. 15). Thus, because Powerex is a
“government corporation” under the FAA, see infra note 31, it is a “gov-
ernment organization” for purposes of the Budget Transparency and
Accountability Act.
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directors. See Pet. App. 58a-59a (Peterson Decl). BC
Hydro’s board, in turn, appoints Powerex’s board of direc-
tors. See id. A majority of Powerex’s board is composed
of Provincially appointed BC Hydro directors, and the BC
Hydro board advises the British Columbia Premier’s
Office of the identity of outside directors in advance of
appointing them. See id.; JA 233-35 (Peterson Dep.);
see also JA 248 (Peterson Dep.) (noting that the Premier’s
Office had disapproved a potential Powerex outside
director).

At the time of removal in this case, the same person
chaired the boards of both Powerex and BC Hydro; an-
other individual served as Chief Financial Officer of both
Powerex and BC Hydro; and the corporate secretary and
assistant secretary were the same for both entities. See
JA 226 (Lambert Dep.), 233, 234, 235 (Peterson Dep.). In
addition, BC Hydro acts as Powerex’s treasurer and pay-
roll agent, see Pet. App. 59a (Peterson Decl.); JA 214
(Lambert Decl.), 230 (Peterson Dep.), and the communica-
tions and government-relations functions are centralized
for the two firms. See JA 235 (Peterson Dep.).

Second, the record reflects the control of Powerex’s fi-
nancial exposure by a risk-management committee com-
posed of officers of BC Hydro and Powerex that reports
periodically to British Columbia’s Ministry of Finance.
See Pet. App. 28a; id. at 59a (Peterson Decl.); JA 219-20
(Lambert Dep.), 240-41 (Peterson Dep.); see also JA 212-
13 (Report on Export Trade). Limiting Powerex’s finan-
cial exposure is important to the Province because Pow-
erex’s trading activity can have political repercussions.
For example, Powerex’s former Chief Executive Officer
testified that the problems Powerex has encountered in
obtaining payment for power sold in California during
2000 and 2001 created “a political firestorm . . . in British
Columbia.” JA 232 (Peterson Dep.). California officials
had “importuned” officials of Powerex and BC Hydro to
provide the State with electricity, and (with the Province’s
approval) Powerex fulfilled those requests, even though
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there was an energy shortage in British Columbia at the
time. JA 232-33, 243-45 (Peterson Dep.). As a result,
Powerex’s CEO explained, “Provincial government repre-
sentatives, because this was a popular story in the press,
were continually questioned by their constituents as to
why an agency of the Crown [i.e., Powerex] was continu-
ing to sell power into California.” JA 233 (Peterson Dep.).

Third, unlike private corporations, Powerex is subject to
extensive regulation and oversight of numerous aspects of
its financial operations. Powerex is a “government body”
subject to British Columbia’s Financial Administration
Act, R.S.B.C., ch. 138 (1996) (“FAA”), which is the Provin-
cial government’s fundamental statutory tool of fiscal
control.?® Under the FAA, the Provincial Treasury Board
can regulate Powerex’s capital expenditures; the Provin-
cial Comptroller General can review Powerex’s financial
and accounting operations; and the Provincial government
can regulate the terms, conditions, and circumstances
under which Powerex can enter banking arrangements,
lend money, provide financial guarantees or indemnities,
borrow money, and acquire property. See FAA §§ 4.1,
8(2)(c)(1), 75 (Add. 34-35, 36, 40-41). The FAA also pre-
cludes government bodies like Powerex from transacting
in commodity derivatives unless authorized to do so by
the Provincial Treasury Board. See id. § 79.3 (Add. 42).
(The Treasury Board has specifically authorized Powerex
to engage in those transactions. See Commodity Deriva-
tives by Government Bodies Regulation, B.C. Reg.

31 The FAA applies to a “government body,” a “government corpora-
tion,” and a “public body.” FAA §1 (Add. 31, 33). The Act defines a
“government body” as, among other things, a “government corpora-
tion,” and it defines both a “government corporation” and a “public
body” as, among other things, a corporation in which the government
owns “directly or indirectly” more than 50 percent of the shares. Id.
Because BC Hydro, which is wholly owned by the Province, owns all
the shares of Powerex as an agent of the Province, British Columbia
owns Powerex “directly or indirectly,” and Powerex is therefore a “gov-
ernment body,” a “government corporation,” and a “public body” under
the FAA.
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407/2000 (Add. 43).) Further, the Budget Transparency
and Accountability Act imposes additional financial-
disclosure obligations on Powerex. See BTAA §§ 13, 16,
20 (Add. 21-26). Powerex also conforms to Provincial con-
straints on employee compensation — preventing it from
paying salaries equal to those paid by private energy
companies. See JA 241-42 (Peterson Dep.). And, because
Powerex i1s defined as a “government corporation” under
the FAA, see supra note 31, its employees are “public of-
fice holders” under the Lobbyists Registration Act, S.B.C.,
ch. 42, § 1 (2001) (Add. 50).

5. Powerex also receives significant benefits under
Canadian and Provincial law. As a wholly owned subsidi-
ary of a Crown Corporation, Powerex — unlike private cor-
porations — does not pay Canadian federal or Provincial
income tax. See Pet. App. 58a (Peterson Decl.).?> Powerex
also receives financial guarantees from BC Hydro to fa-
cilitate its export trade, and the Province approves those
guarantees. See id. at 59a; JA 215 (Lambert Decl.), 223-
25, 228 (Lambert Dep.), 239-40 (Peterson Dep.). BC
Hydro borrowings and other fiscal arrangements are pro-
vided through, and therefore supported by, the Provincial
government, resulting in BC Hydro having the same
credit rating as the Province. See Pet. App. 59a (Peterson
Decl.); JA 215 (Lambert Decl.). Powerex does not have its
own credit rating. See JA 240 (Peterson Dep.).

In addition, under the FAA, Provincial officials can
make loans to Powerex on behalf of the government and

32 The Canadian Constitution Act of 1867 provides that “[n]o lands
or property belonging to Canada or any Province shall be liable to
Taxation.” Constitution Act, 1867 (The British North America Act), 30
& 31 Vict., ch. 3 (U.K.), reprinted in R.S.C., No. 5, § 125 (App. II 1985)
(Pet. App. 162a). Accordingly, the Canadian Income Tax Act exempts
from taxation wholly owned subsidiaries of Crown Corporations, such
as Powerex. See Income Tax Act, R.S.C., ch. 1 (6th Supp.), § 149(1)(d),
(d.2) (1985) (Add. 45). Similarly, the British Columbia Income Tax Act
exempts from taxation entities exempt under § 149(1) of the Canadian
Income Tax Act. See Income Tax Act, R.S.B.C., ch. 215, § 27 (1996)
(Add. 47).
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assume Powerex’s debt obligations. See FAA §§ 53,
56.3(1) (Add. 39-40). The FAA also provides that Pow-
erex is eligible for governmental insurance and risk-
management services. See id. § 30 (Add. 37). Further,
under the Land Act, the Lieutenant Governor in Council
can reserve land owned by the government for Powerex’s
use. See R.S.B.C., ch. 245, § 15(2)-(3) (1996) (Add. 48).%
Finally, Powerex’s employees participate in BC Hydro’s
retirement plan. See JA 247-48 (Peterson Dep.).

* * *

In sum, each of the factors that courts typically con-
sider (see supra p. 24) supports the conclusion that Pow-
erex is an organ under the FSIA: Powerex was created at
the Province’s direction to serve a public purpose; it con-
tinues to perform public functions; the Province super-
vises Powerex like a governmental entity (including its
employment practices); the Province provides Powerex
financial support independently and through BC Hydro;
and Powerex enjoys special privileges, such as immunity
from taxation. Thus, as the federal government of Can-
ada and the Province of British Columbia have attested
in briefs in this Court, Powerex is an organ of British
Columbia.?*

33 Section 15(1) of the Land Act benefits “government bod[ies],” Add.
48, the definition of which references a portion of the FAA’s definition
of government corporations that applies to Powerex. See supra note
31.

34 Brief of the Province of British Columbia as Amicus Curiae in
Support of Petitioner at 6 (filed Aug. 17, 2005); Brief of the Govern-
ment of Canada as Amicus Curiae in Support of Petitioner at 3, 11
(filed Aug. 17, 2005). Under pre-FSIA law, courts gave great weight to
a foreign government’s views of the sovereign status of one of its gov-
ernmental corporations or instrumentalities. See Restatement (Second)
of Foreign Relations Law of the United States § 66 reporters’ note 2
(1965) (“[G]reat weight must be given to the fact that the foreign state
considers [a] corporation to be performing the functions of a govern-
mental agency.”). Courts should continue to give significant weight to
the foreign government’s understanding of the relationship between
itself and a corporation that it created, particularly where, as here, the
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C. The Ninth Circuit’s Narrow Interpretation Of
The Term “Organ” Is Erroneous

Instead of applying the flexible, fact-sensitive approach
to the organ-status question that prevails in the Second,
Third, and Fifth Circuits, the Ninth Circuit undertook a
mechanical and circumscribed inquiry. In failing to con-
sider all relevant factors, the court of appeals deviated
from Congress’s intent to afford the FSIA’s protections to
a wide variety of governmental entities. In addition, the
court of appeals relied heavily on several circumstances
that cannot be reconciled with the logic and structure of
the FSIA.

1. As an initial matter, the Ninth Circuit erred fun-
damentally in disregarding evidence that Powerex fulfills
a public purpose on behalf of the Province. The court rec-
ognized that “Power[e]x serves a public purpose in maxi-
mizing the value of the Province’s surplus hydropower.”
Pet. App. 15a. But the court dismissed that fact and in-
stead held that Powerex’s supposed “high degree of inde-
pendence from the government of British Columbia,” “lack
of financial support from the government,” and “lack of
special privileges or obligations under Canadian law dic-
tate [the] holding that Power[e]x is not an organ of British
Columbia.” Id. at 16a (emphasis added). Thus, in addi-
tion to ignoring dispositive evidence of public purpose, the
court below failed to consider critical factors such as the
circumstances of Powerex’s creation, the numerous Pro-
vincial laws that regulate Powerex as a governmental en-
tity, and the extraordinary benefits Powerex enjoys — such
as immunity from taxation.

2. Further, the characteristics selected by the Ninth
Circuit as dispositive are contrary to the FSIA’s structure
and logic. The Ninth Circuit relied heavily on Powerex’s
lack of immunity from suit under its domestic law. See
Pet. App. 15a-16a. But any FSIA agency or instrumental-

corporation is not claiming immunity. See S&S Mach., 706 F.2d at
415.
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ity must be “a separate legal person, corporate or other-
wise,” 28 U.S.C. § 1603(b)(1) — a phrase “intended to in-
clude a corporation . . . which, under the law of the foreign
state where it was created, can sue or be sued in its own
name, contract in its own name or hold property in its
own name.” H.R. Rep. No. 94-1487, at 15 (emphasis
added); S. Rep. No. 94-1310, at 14 (same); c¢f. Bancec, 462
U.S. at 624-25 (government instrumentality “is typically
established as a separate juridical entity, with the powers
to hold and sell property and to sue and be sued”). Thus,
Congress expected that an organ generally would be ame-
nable to suit in its home country. Although a foreign gov-
ernment’s decision to confer immunity from suit on an en-
tity may be highly probative of that entity’s organ status,
lack of immunity under domestic law should be afforded
little or no weight.*

The Ninth Circuit’s undue focus on Powerex’s suppos-
edly high degree of independence from the Provincial gov-
ernment, see Pet. App. 16a, is similarly flawed because it
ignores Congress’s decision that any entity eligible to be
an organ would be a “separate legal person” and thus
have some significant level of independence from the gov-
ernment that created it. 28 U.S.C. § 1603(b)(1); cf.
Bancec, 462 U.S. at 624 (the “distinctive features” of gov-
ernment instrumentalities permit them “a greater degree
of flexibility and independence from close political control
than is generally enjoyed by government agencies”).
Moreover, the Ninth Circuit’s reliance on the fact that
Powerex’s employees are not “civil servants,” Pet. App.
15a, disregards this Court’s recognition in Bancec that the
government instrumentalities “often [are] not subject to
the same ... personnel requirements with which govern-
ment agencies must comply.” 462 U.S. at 624. In any
event, the Ninth Circuit ignored the record evidence

B A foreign entity’s lack of immunity under its own law should carry
even less weight in a case such as this one, where the foreign entity
does not contend that it deserves immunity under United States law.
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showing that Provincial political constraints affect Pow-
erex’s risk-management and compensation practices. See
supra pp. 29-31.

The Ninth Circuit also misconstrued the Act in opining
that Powerex should be denied organ status because it is
“an independent commercial enterprise pursuing its own
profits” and (allegedly) lacks financial support from the
government. Pet. App. 15a-16a. Congress intended the
phrase “agency or instrumentality of a foreign state” to
include governmental corporations, regardless of whether
those corporations perform commercial activities (and
therefore cannot claim immunity from suit). See H.R.
Rep. No. 94-1487, at 16 (including “a state trading corpo-
ration, a mining enterprise, a transport organization such
as a shipping line or airline, [and] a steel company” as ex-
amples of agencies or instrumentalities); S. Rep. No. 94-
1310, at 15 (same). It is thus illogical to refuse to recog-
nize the governmental status of a corporation simply be-
cause it generates sufficient revenue to sustain its opera-
tions without government subsidization. That is particu-
larly true of Powerex, which derives significant revenue
from marketing power received from the United States
under the Columbia River Treaty — a pact that is the
quintessence of a sovereign’s functions. Indeed, as this
Court recognized in Bancec, the typical government in-
strumentality “is primarily responsible for its own fi-
nances” and “is run as a distinct economic enterprise.”
462 U.S. at 624.

The relevant fact, which the Ninth Circuit ignored, is
who ultimately benefits from the entity’s earnings. Here,
the undisputed evidence shows that the Province and its
citizens — not private shareholders — receive all of the
benefits of Powerex’s activities. In any event, the Ninth
Circuit failed to recognize that British Columbia provides
financial support to Powerex through, among other
things, BC Hydro financial guarantees. See supra p. 31.

Finally, the Court below went astray in emphasizing
that Powerex’s shares are held by BC Hydro — rather than
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the Province itself. See Pet. App. 15a-16a. Indirect or
tiered ownership should be irrelevant to the organ-status
inquiry because the FSIA’s organ prong is relevant only
when the foreign government does not directly own a ma-
jority of the entity’s shares or other ownership interest.
See supra p. 21; Dole Food, 538 U.S. at 477. It would be
illogical, therefore, to count one strike against a foreign
entity in applying the organ prong simply because the en-
tity is not “directly” owned by the foreign government.?

D. Broad Interpretation Of The Foreign Sover-
eign Immunities Act’s Protections Is Critically
Important To United States Foreign Relations

1. Adopting the Ninth Circuit’s parsimonious con-
struction of the FSIA would have deleterious conse-
quences for United States foreign relations and foreign
trade. The Ninth Circuit’s narrow interpretation of the
FSIA’s organ prong undoubtedly will result in more corpo-
rations created by foreign governments being forced to
litigate in state court before juries and elected judges.
That result conflicts with Congress’s intent to provide
“broad jurisdiction in the Federal courts,” H.R. Rep. No.
94-1487, at 13, thereby assuring “uniformity in the treat-
ment of foreign sovereigns and [removing] any local bias
that might be present at a jury trial in a state court,”
Davis v. McCourt, 226 F.3d 506, 511 (6th Cir. 2000).%’
Relegating foreign governmental entities to state court
risks exactly the “adverse foreign relations consequences”

36 In any event, British Columbia does directly own all of Powerex’s
shares, through its statutory agent, BC Hydro. See supra p. 10. The
FSIA’s ownership prong is thus satisfied in this case. The petition
sought review of the Ninth Circuit’s erroneous conclusion on the own-
ership issue, but this Court granted the petition limited to the organ
issue.

3T The possibility of local bias is no idle concern. In this case, for ex-
ample, the federal judges of the Southern District of California recused
themselves, necessitating the appointment of Judge Whaley from the
Eastern District of Washington. See JA 93-95. The judges of the Cali-
fornia Superior Court took no similar action, however.
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that Congress sought to prevent in passing the Act. H.R.
Rep. No. 94-1487, at 13; see Republic of Mexico v. Hoff-
man, 324 U.S. 30, 35-36 (1945) (“judicial action exercising
or relinquishing jurisdiction over the [property] of a for-
eign government . . . may be regarded as ... an affront to
[that government’s] dignity”). In addition, the possibility
of being deprived of a uniform national forum for resolv-
ing disputes presents a serious deterrent to foreign gov-
ernments’ investment and participation in United States
markets.*®

The volume of commerce that could be adversely af-
fected by affirming the decision below is staggering. For
example, this case involves Canada, the United States’
largest trading partner. The two nations “share one of the
world’s largest and most comprehensive trading relation-
ships, which supports millions of jobs in each country.”
In 2005, that bilateral trading relationship was worth
$709.5 billion, with more than $1.9 billion worth of goods
and services crossing the border daily.*

Further, Canada is the largest electricity supplier to the
United States.*’ And the bulk of Canadian electricity ex-
ports are made by Provincial Crown Corporations (such
as BC Hydro) or their marketing subsidiaries (such as
Powerex). From 2000 through 2005, Powerex exported
energy to the United States worth more than $5.5 billion

38 See Brief of the Province of British Columbia as Amicus Curiae in
Support of Petitioner at 3 (filed Aug. 17, 2005) (Decision below “is a
wholly unacceptable derogation of the respect sovereigns owe one an-
other as well as an intolerable impediment to ordering the Province’s
commercial affairs. The increased vulnerability to state court litiga-
tion will have a chilling effect on the normally healthy cross-border
trade relations between Canada and the United States.”).

39 Canadian Embassy, The Canada-U.S. trade and investment part-
nership, available at http://www.dfait-maeci.gc.ca/can-am/washington/
trade_and_investment/trade_partnership-en.asp.

40 See id.

1 See Canadian Embassy, Electricity, at http://geo.international.gc.
ca/can-am/main/right_nav/electricity-en.asp.
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Canadian.?? During those same years, four subsidiaries of
other Canadian Crown Corporations exported to the
United States energy worth approximately $9.5 billion
Canadian.*® Prospectively, Canada estimates future de-
velopment of enough hydroelectricity to satisfy an addi-
tional six percent of United States demand.* Thus, an
adverse ruling in this case would create a significant dis-
incentive to subsidiaries of Canadian Crown Corporations
to sell their electricity in circumstances that might subject
them to suit in state courts.

2. Reversing the Ninth Circuit’s decision is also criti-
cally important to avoid disrupting the growth of cross-
border trade in North America under NAFTA.*> NAFTA
Article 1102(1) makes clear that the U.S. must guarantee
Powerex “treatment no less favorable than it accords, in
like circumstances,” to domestic investors. NAFTA Art.
1102(1), 32 I.L.M. at 639 (Pet. App. 147a). This “broad

42 Canadian National Energy Board, Annual Report 2005 to Parlia-
ment at Appendix E6: Electricity Exports 2005 (Mar. 20, 2006); Cana-
dian National Energy Board, Annual Report 2004 to Parliament at
Appendix E6: Electricity Exports 2004 (Mar. 22, 2005); Canadian Na-
tional Energy Board, Annual Report 2003 to Parliament at Appendix
E6: Electricity Exports 2003 (Mar. 14, 2004); Canadian National En-
ergy Board, Annual Report 2002 to Parliament at Appendix E6: Elec-
tricity Exports 2002 (Mar. 14, 2003); Canadian National Energy Board,
Annual Report 2001 to Parliament at Appendix E6: Electricity Exports
2001 (Mar. 15, 2002); Canadian National Energy Board, Annual Report
2000 to Parliament at Appendix E6: Electricity Exports 2000 (Mar. 17,
2001). Those annual reports are available at http://www.neb-one.gc.ca/
Publications/index_e.htm#AnnualReports.

3 See the sources cited in note 42, supra. Those four Canadian sov-
ereign corporations were Hydro-Quebec, Manitoba Hydro-Electric
Board, New Brunswick Power Corp., and Ontario Power Generation.

4 See Canadian Embassy, Electricity, at http://geo.international.gc.
ca/can-am/main/right_nav/electricity-en.asp.

45 North American Free Trade Agreement Between the Government
of the United States of America, the Government of Canada and the
Government of the United Mexican States, done Dec. 17, 1992, 32
I.L.M. 289 (“NAFTA”).
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requirement” establishes that there “shall be no discrimi-
nation by a Party as between domestic and foreign inves-
tors.” Daniel Q. Posin, The Multi-Faceted Investment
Arbitration Rules of NAFTA, 13 World Arb. & Mediation
Rep. 13, 13-14 (2002). By treating other comparable and
functionally similar United States wholesale power sup-
pliers such as BPA and WAPA as sovereign entities while
denying Powerex’s status as a foreign sovereign — even
though BPA and Powerex alike perform governmental du-
ties under the Columbia River Treaty — the decision below
gives an unfair national benefit to a United States entity
in discrimination against a Canadian entity.

Moreover, the Ninth Circuit applied a different stan-
dard for organ immunity in this case than it previously
applied in a case involving a Mexican entity. See Corpo-
racion Mexicana, 89 F.3d at 654-55 (applying a fact-
sensitive approach in holding that a subsidiary of Mex-
ico’s government-owned petroleum monopoly is an organ
of Mexico under the FSIA). The Ninth Circuit’s decision
thus failed to “accord to investors of [the Province] treat-
ment no less favorable than that it accords, in like cir-
cumstances, to investors of any other” NAFTA member
nation (such as Mexico). NAFTA Art. 1103(1), 32 I.L.M.
at 639 (Pet. App. 148a). This Court should reverse that
disparate treatment by recognizing Powerex’s status as an
organ of British Columbia under the FSIA.

II. THE COURT OF APPEALS HAD JURISDIC-
TION TO REVIEW THE DISTRICT COURT’S
REMAND ORDER

The court of appeals had jurisdiction to review the dis-
trict court’s remand order because 28 U.S.C. § 1291
granted jurisdiction and, for two independent reasons,
§ 1447(d) did not take it away. First, § 1447(d) bars only
review of remand orders authorized under § 1447(c), and
the district court’s remand order was not authorized un-
der that provision. Second, § 1447(d) does not apply to
cases removed under the FSIA.
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A. The Remand Order Is An Appealable Order
Under 28 U.S.C. § 1291

1. The court of appeals had appellate jurisdiction un-
der § 1291 because the district court’s remand order was a
final decision. As this Court has explained, “[w]hen a dis-
trict court remands a case to a state court, the district
court disassociates itself from the case entirely, retaining
nothing of the matter on the federal court’s docket.”
Quackenbush, 517 U.S. at 714. A remand order thus
“puts the litigants in [the] case ‘effectively out of court,””
id. (quoting Moses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 11 n.11 (1983)), and “amounts
to a dismissal of the suit,” Moses H. Cone, 460 U.S. at 10.
Accordingly, this Court held in Quackenbush that a re-
mand order generally constitutes an appealable “final de-
cision” within the meaning of § 1291. 517 U.S. at 713-14.

2. Independently, the district court’s remand order is
appealable under the collateral-order doctrine.  See
Osborn v. Haley, No. 05-593, slip op. at 10 (U.S. Jan. 22,
2007); Quackenbush, 517 U.S. at 713-14. The collateral-
order doctrine permits appellate review when a district
court’s order “conclusively decided a contested issue, the
issue decided is important and separate from the merits of
the action, and the District Court’s disposition would be
effectively unreviewable later in the litigation.” Osborn,
slip op. at 10. Each of those criteria is met here. First,
the remand order “conclusively determine[d] an issue that
1s separate from the merits” — namely, the right of four
sovereign entities to litigate in federal court. Quacken-
bush, 517 U.S. at 714. Second, this issue is exceedingly
important, as Congress recognized when it enacted
§ 1441(d) and § 1442(a): sovereigns — both foreign and
federal — should not be subjected to state-court jurisdic-
tion against their will.*® Third, because the remand order

6 See supra p. 20 (discussing the importance of a federal forum in
cases involving foreign governments); S. Rep. No. 104-366, at 30-31
(1996) (“A Federal forum in [federal agency] cases is important since
state court actions against Federal agencies and officers often involve
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here “will not be subsumed in any other appealable order
entered by the District Court,” Quackenbush, 517 U.S. at
714, 1t 1s effectively unreviewable “later in the litigation”
and is therefore a reviewable collateral order for purposes
of § 1291. Osborn, slip op. at 10.

B. Section 1447(d) Does Not Preclude Appellate
Review In This Case

Section 1447(d) provides in relevant part that “[a]n or-
der remanding a case to the State court from which it was
removed 1s not reviewable on appeal or otherwise.” 28
U.S.C. § 1447(d). But § 1447(d) “is not dispositive of the
reviewability of remand orders in and of itself.” Therm-
tron, 423 U.S. at 345. Rather, it must be read in pari ma-
teria with § 1447(c), see, e.g., Kircher v. Putnam Funds
Trust, 126 S. Ct. 2145, 2153 (2006), meaning that the
question whether § 1447(d) bars review of a particular
remand order depends on whether the “remand order|[]
[was] issued under § 1447(c) and invok[ed] the grounds
specified therein,” Thermtron, 423 U.S. at 346; accord
Osborn, slip op. at 12; Quackenbush, 517 U.S. at 711-12;
Things Remembered, 516 U.S. at 127-28.

The remand order in this case was not authorized under
§ 1447(c). Section 1447(c) authorizes remand only when
there is “a defect in removal procedure or lack of subject
matter jurisdiction.” Kircher, 126 S. Ct. at 2153. Neither
deficiency occurred here.

1. The district court recognized that “the actions were
properly removed in the first instance.” Pet. App. 20a. As
an agency or instrumentality of a foreign state, BC Hydro
was statutorily entitled to remove the entire action (not
just the claims against it) to federal court under the FSIA,

complex Federal issues and Federal-State conflicts.”), reprinted in 1996
U.S.C.C.A.N. 4202; Willingham v. Morgan, 395 U.S. 402, 407 (1969)
(the federal-officer removal statute reflects a congressional policy that
“federal officers, and indeed the Federal Government itself, require the
protection of a federal forum”).
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28 U.S.C. § 1441(d)."” Independently, the federal-officer
removal statute, 28 U.S.C. § 1442, authorized BPA and
WAPA to remove the entire suit to federal court.”® The
district court decided that this case should be remanded
only after concluding that those three defendants (BC
Hydro, BPA, and WAPA) were immune from suit and that
Powerex was not an agency or instrumentality of British
Columbia under the FSIA. See Pet. App. 20a-44a.

Section 1447(c) did not authorize the district court’s re-
mand order because that provision allows remand for a
defect in subject-matter jurisdiction only when that defect
exists at the time of removal.*® The structure of § 1447(c)
demonstrates that the dispositive question for jurisdic-
tional remands is whether subject-matter jurisdiction ex-
isted when the notice of removal was filed. The statute
explains what gives rise to remand orders — jurisdictional
and non-jurisdictional “defect[s].” 28 U.S.C. § 1447(c). It
also explains when a party may bring such “defect[s]”
to the district court’s attention — “any time before final
judgment” for jurisdictional defects, and within 30 days
of removal for non-jurisdictional defects. Id. Although
the statute is silent on whether a jurisdictional “defect”

47 See Pet. App. 10a (citing Nolan v. Boeing Co., 919 F.2d 1058, 1064
(5th Cir. 1990)); 14C Charles Alan Wright, Arthur R. Miller & Edward
H. Cooper, Federal Practice and Procedure § 3729.1, at 239-41 (3d ed.
1998) (“Wright & Miller”) (§ 1441(d) “permits the removal of the en-
tirety of any state court action at the discretion of the foreign state”)
(citing cases); H.R. Rep. No. 94-1487, at 32 (FSIA “permits the removal
of any . .. action at the discretion of the foreign state, even if there are
multiple defendants and some of these defendants desire not to remove
the action or are citizens of the States in which the action has been
brought”).

48 See, e.g., Akin v. Ashland Chem. Co., 156 F.3d 1030, 1034 (10th
Cir. 1998) (“[I]t is settled that the filing of a petition for removal [under
§ 1442] by a single federal officer removes the entire case to the federal
court.”) (internal quotation marks omitted); see also 14C Wright &
Miller § 3727, at 166-68, 171.

49 Neither the district court nor any party has identified any defect
in removal procedure.



43

requiring remand must be present at the time of removal
or may arise thereafter, § 1447(c) must be construed in
light of the “longstanding principle that ‘the jurisdiction of
the Court depends upon the state of things at the time of
the action brought’” or removed. Keene Corp. v. United
States, 508 U.S. 200, 207 (1993) (quoting Mullen v. Tor-
rance, 22 U.S. (9 Wheat.) 537, 539 (1824) (Marshall,
C.Jd)); accord Grupo Dataflux v. Atlas Global Group, L.P.,
541 U.S. 567, 570 (2004); Dole Food, 538 U.S. at 478; St.
Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283,
294 (1938). Therefore, the proper reading of § 1447(c) is
that Congress intended to authorize a remand based on a
defect in subject-matter jurisdiction only when the defect
existed at the time of removal.

The history of § 1447(c) confirms that reading of the
statute.”® Before Congress amended § 1447(c) in 1988,
that provision authorized a remand to state court “[i]f at
any time before final judgment it appears that the case
was removed improvidently and without jurisdiction.” 28
U.S.C. § 1447(c) (1982) (emphasis added). That language
plainly directed the district court to consider only defects
that existed when the case was removed.” In 1988, Con-
gress amended § 1447(c)’s remand provision, but only to
clarify that defects in removal procedure are waived if not

50 See Koons Buick Pontiac GMC, Inc. v. Nigh, 543 U.S. 50, 62
(2004) (“[t]he statutory history resolves any ambiguity”); accord id. at
66-67 (Kennedy, dJ., concurring); id. at 68 (Thomas, J., concurring); see
also Zedner v. United States, 126 S. Ct. 1976, 1985 (2006) (concluding
that the Court’s interpretation “is entirely in accord with the Act’s leg-
islative history”).

°1 See, e.g., Price v. PSA, Inc., 829 F.2d 871, 873 (9th Cir. 1987)
(examining jurisdiction “[a]t the time of removal”); In re Merrimack
Mut. Fire Ins. Co., 587 F.2d 642, 645 (5th Cir. 1978) (“the district court
should resolve issues relating to its jurisdiction based only on the facts
of the case as they existed at the time of removal and should ignore
any subsequent developments in the case”).
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raised within 30 days of removal.’? That amendment’s
aim was to preclude parties from belatedly raising defects
in removal procedure for strategic reasons.”

As amended, § 1447(c) requires motions to remand for
non-jurisdictional defects to be filed “within 30 days after
the filing of the notice of removal,” 28 U.S.C. § 1447(c),
whereas jurisdictional defects, as before, may be identified
“at any time before final judgment,” id.; accord 28 U.S.C.
§ 1447(c) (1982). Although Congress thereby altered the
time in which non-jurisdictional defects must be identi-
fied, nothing suggests that it intended to change the
time at which a defect must be present for a remand to
be authorized. Thus, § 1447(c) continues to authorize a
jurisdictional remand only when the district court lacks
subject-matter jurisdiction at the time of removal — as
every court of appeals (but one) to have addressed the
question has held.’® See Nigh, 543 U.S. at 63-64 (explain-

%2 See Judicial Improvements and Access to Justice Act, Pub. L. No.
100-702, § 1016(c)(1), 102 Stat. 4642, 4670 (1988). Congress amended
the statute again in 1996 to clarify that waivable objections to removal
include “any defect other than lack of subject matter jurisdiction.” Act
of Oct. 1, 1996, Pub. L. No. 104-219, § 1, 110 Stat. 3022, 3022.

53 See H.R. Rep. No. 100-889, at 72 (1988) (noting the “risk that a
party who is aware of a defect in removal procedure may hold the de-
fect in reserve as a means of forum shopping if the litigation should
take an unfavorable turn”), reprinted in 1988 U.S.C.C.A.N. 5982.

54 See, e.g., Reddam v. KPMG LLP, 457 F.3d 1054, 1058 (9th Cir.
2006) (“Where the remand order is not based on defective removal or
lack of subject matter jurisdiction at the time of removal, § 1447(c) does
not apply and the § 1447(d) restriction does not apply either.”) (footnote
omitted); Letherer v. Alger Group LLC, 328 F.3d 262, 265 (6th Cir.
2003); Poore v. American-Amicable Life Ins. Co., 218 F.3d 1287, 1290-
91 (11th Cir. 2000); Transit Cas. Co. v. Certain Underwriters at
Lloyd’s, 119 F.3d 619, 623 (8th Cir. 1997); Trans Penn Wax Corp. v.
McCandless, 50 F.3d 217, 223 (3d Cir. 1995); In re Amoco Petroleum
Additives Co., 964 F.2d 706, 708-09 (7th Cir. 1992); Pfeiffer v. Hartford
Fire Ins. Co., 929 F.2d 1484, 1488 (10th Cir. 1991). But see Linton v.
Airbus Indus., 30 F.3d 592, 599-600 (5th Cir. 1994) (“[J]urisdictional
remands premised on post-removal events are not reviewable.”).
Linton so ruled in light of “the statutory policy of avoiding substantial
delays caused by appellate review,” id. at 600, but failed to address
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ing that the Court will not hold that Congress changed a
statute’s meaning when “[t]he text does not dictate this
result; the statutory history suggests otherwise; and there
is scant indication Congress meant to change the well-
established meaning [when it amended the statute]”); see
also Keene, 508 U.S. at 209. Accordingly, the district
court had jurisdiction at the time of removal (as it recog-
nized), its remand order was not authorized under
§ 1447(c), and § 1447(d) does not bar appellate review."

2. Even if this Court were to conclude that § 1447(c)
authorizes remand orders for jurisdictional defects that
arise after proper removal, the district court in this case
never lacked subject-matter jurisdiction and thus could
not have remanded the case under § 1447(c). Specifically,
the district court did not lose jurisdiction after it resolved
the federal issues presented by BC Hydro’s, BPA’s, and
WAPA’s defenses of sovereign immunity. Even if (as the
district court believed) Powerex was not entitled to a fed-
eral forum under the FSIA, the district court had juris-
diction over the claims against Powerex. The FSIA and
federal-officer removal statutes create “a species of statu-
torily mandated ancillary subject matter jurisdiction” over
claims against non-sovereign parties. 14C Wright &
Miller § 3727, at 171.5¢ Once the district court disposed of

either the structure and history of § 1447(c) or the longstanding princi-
ple that jurisdiction is determined at the time of removal.

%5 See Thermtron, 423 U.S. at 345-46 (reviewing and reversing an
unauthorized remand order); Quackenbush, 517 U.S. at 712-13 (discre-
tionary abstention-based remand order reviewable on appeal); 14C
Wright & Miller § 3740, at 534-36 (noting that courts of appeals have
interpreted Thermtron to permit review of remand orders where the
district court had discretion to hear or to remand the claims).

%6 See District of Columbia v. MSPB, 762 F.2d 129, 132-33 (D.C. Cir.
1985) (per curiam) (“If the federal party is eliminated from the suit
after removal under [§ 1442], the district court does not lose its ancil-
lary or pendent-party jurisdiction over the state law claims against
the remaining non-federal parties.”); 14C Wright & Miller § 3727,
at 166-68, 171 (federal-officer removal); id. § 3729.1, at 239-43 (FSIA
removal). Independently, 28 U.S.C. § 1367 granted the district court
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the claims against the sovereign parties, the district court
had discretion to “decline jurisdiction over the ancillary
claims” and remand those claims to state court. Id.”’
Discretionary remand orders are not based on a “lack of
subject matter jurisdiction” under § 1447(c), see Carnegie-
Mellon Univ. v. Cohill, 484 U.S. 343, 355 n.11 (1988), and
§ 1447(d) therefore does not bar appellate review.

3. Nothing in the district court’s orders provides a
basis for this Court to conclude that § 1447(d) bars appel-
late review here. This is not a case in which the applica-
bility of § 1447(d) can be determined by looking at “the
[district] court’s own label” to determine the basis for the
remand, Kircher, 126 S. Ct. at 2153, because there is no
clear label to be found. In its remand order, the district
court never explicitly stated that it was remanding the
case under § 1447(c) or for lack of subject-matter jurisdic-
tion. See Pet. App. 44a. Thus, even if it were the rule un-
der § 1447(d) that the Court may look no further than
what the district court “purported” to do, Kircher, 126 S.
Ct. at 2158 (Scalia, J., concurring in part and in the
judgment) (citing Thermtron, 423 U.S. at 343), it would be
appropriate for an appellate court to determine for itself
whether the district court in this case remanded on a

“supplemental jurisdiction” over the claims against Powerex because
those claims were part of the same case or controversy as the claims
against BC Hydro — claims over which the district court had original
jurisdiction under 28 U.S.C. § 1330. See In re Air Crash Disaster, 96
F.3d 932, 943 (7th Cir. 1996).

5T See MSPB, 762 F.2d at 133 (when the federal officer is eliminated
from the case, “the district court retains the power either to adjudicate
the underlying state law claims or to remand the case to state court”);
14C Wright & Miller § 3727, at 171 (“[T]he district court can exercise
its discretion and decline jurisdiction over the ancillary claims once the
federal agency has dropped out of the case.”); id. § 3729.1, at 242-43
(when case is removed by a foreign state under § 1441(d), district court
has discretion to remand claims against other defendants); see also 28
U.S.C. § 1367 (authorizing district courts to decline to exercise sup-
plemental jurisdiction); Osborn, slip op. at 17 (district courts have dis-
cretion to remand state-law claims after resolution of federal ques-
tions).
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ground authorized by § 1447(c) because the district court
did not explain the basis for its order. Compare id. (quot-
ing district court’s order remanding “[b]ecause the Court
lacks subject matter jurisdiction”) with Pet. App. 44a
(“Accordingly, IT IS HEREBY ORDERED Plaintiffs’ Mo-
tion to Remand and Motion to Strike and/or Sever Cross-
Complaints (Ct. Rec. 58) is GRANTED.”).%®

In any event, this Court’s decision in Kircher shows that
an appellate court may consider whether the district
court’s remand order was based on a ground authorized
by § 1447(c). There, unlike here, the district court explic-
itly remanded for lack of jurisdiction. See 126 S. Ct. at
2153 (“[t]he District Court said that it was remanding for
lack of jurisdiction”); id. at 2158 (Scalia, J., concurring in
part and in the judgment) (quoting district court’s remand
order). The court of appeals reviewed the district court’s
remand order after concluding that the order was based
on “law that was not jurisdictional at all.” Id. at 2154.
This Court reviewed the legal question before the district
court and concluded that it “must be seen as posing a ju-
risdictional issue.” Id. at 2155. Although this Court thus
disagreed with the court of appeals’ determination of
whether the district court’s remand order was based on
the resolution of a jurisdictional question, the Court did
not hold that the Seventh Circuit should have stopped
simply because the district court labeled its decision as
jurisdictional.

Thus, Kircher shows that a court of appeals can, consis-
tent with § 1447(d), determine whether the district court’s
remand order rested on the resolution of a jurisdictional
issue. Here, the district court faced the discretionary
question whether to remand claims within its ancillary or
supplemental jurisdiction — a question to which § 1447(c)

58 That conclusion is not affected by the fact that, in orders issued
after the remand order, the district court claimed that it remanded
under § 1447(c). See JA 283, 288. Nothing in this Court’s cases sug-
gests that a district court’s after-the-fact re-characterization of its re-
mand order should control the scope of appellate review.
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“do[es] not apply.” Cohill, 484 U.S. at 355 n.11. Because
the district court’s remand order was not based on the
resolution (correct or incorrect) of a § 1447(c) issue,
§ 1447(d) does not bar review. See Thermitron, 423 U.S. at
346.

C. Section 1447(d) Does Not Apply To Suits Re-
moved Under The Foreign Sovereign Immuni-
ties Act

In any event, § 1447(d) does not bar appellate review
here for an additional and independent reason: Congress
could not have intended § 1447(d) to confer on a single
federal district judge unreviewable authority to deny a
foreign sovereign its right under the FSIA to a bench trial
in federal court and to relegate that sovereign, instead, to
a jury trial in state court. When Congress enacted the
FSIA, it created a comprehensive regulatory regime that
governs litigation against foreign sovereigns in the United
States.”® In return for conferring upon plaintiffs tools for
suing foreign sovereigns, Congress made two guarantees
to foreign sovereigns: (1) they will never have to go before
a jury, and (2) they will never be subjected to state-court
jurisdiction against their will. See Ruggiero v. Compania
Peruana de Vapores, 639 F.2d 872, 878 (2d Cir. 1981)
(Friendly, J.). Congress provided those rights to promote
international comity by ensuring that all cases involving
foreign sovereigns and their agencies and instrumen-
talities would be decided in a uniform manner by neutral
decision-makers. See supra p. 20.

If § 1447(d) were applied to orders remanding cases re-
moved under the FSIA, it would preclude foreign entities
from obtaining appellate review of orders relegating them

59 See Verlinden, 461 U.S. at 488 (the FSIA “contains a comprehen-
sive set of legal standards governing claims of immunity in every civil
action against a foreign state or its political subdivisions, agencies or
instrumentalities”); H.R. Rep. No. 94-1487, at 6 (Congress enacted the
FSIA “to provide when and how parties can maintain a lawsuit against
a foreign state or its entities in the courts of the United States and to
provide when a foreign state is entitled to sovereign immunity”).
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to state court and subjecting them to jury trials — orders
that risk exactly the “adverse foreign relations conse-
quences” that Congress feared. H.R. Rep. No. 94-1487, at
13. As this Court held in Osborn, when a statute conflicts
with § 1447(d), “only one can prevail.” Slip op. at 16; see
also Thermtron, 423 U.S. at 345-52. Here, § 1447(d) must
yield because Congress could not have intended to grant
district judges irrevocable authority to decide questions
with such sensitive foreign-relations implications. In-
deed, considering that Congress chose to preclude appel-
late review only of orders remanding for defects in re-
moval procedure or lack of subject-matter jurisdiction,
“[1]t 1s inconceivable ... that Congress intended that a
party be entitled to review of a district court’s order re-
manding a case to the state courts on the ground that
its own docket is overcrowded,” In re TMI Litig. Cases
Consol. II, 940 F.2d 832, 846 (3d Cir. 1991), but be unable
to challenge the court’s determination that it is not an or-
gan of a foreign state.

Moreover, applying § 1447(d) here would not further the
policies of that provision. In § 1447(d), Congress intended
to prevent protracted litigation over nothing more than
the forum in which the suit would be heard. See Kircher,
126 S. Ct. at 2152 (“The policy of Congress opposes ‘inter-
ruption of the litigation of the merits of a removed cause
by prolonged litigation of questions of jurisdiction of the
district court to which the cause is removed’”) (quoting
United States v. Rice, 327 U.S. 742, 751 (1946)); accord
Thermtron, 423 U.S. at 351; id. at 354-55 (Rehnquist, J.,
dissenting). But much more than just the forum is at
stake when a district court considers a foreign govern-
mental entity’s claim to be an agency or instrumentality
under the FSIA. The defendant’s status as a foreign
state under the FSIA determines not only the forum but
also the defendant’s right to a bench trial — a central
guarantee to foreign states under the FSIA — and its enti-
tlement to special protections governing attachment and
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execution. See Ruggiero, 639 F.2d at 878; 28 U.S.C.
§§ 1441(d), 1610-1611.

Accordingly, § 1447(d) should not be interpreted to pre-
clude an appellate court from reviewing the important
question whether the district court wrongly denied a for-
eign state’s right to a federal bench trial. See Osborn, slip
op. at 2, 3 (Souter, J., concurring in part and dissenting in
part) (courts should “disaggregat[e] . . . a remand order
from a substantive determination” about the “denial of [a]
benefit” bestowed by Congress and “allow[] appeals” on
that “important matter”); Aliota v. Graham, 984 F.2d
1350, 1353 (3d Cir. 1993) (Alito, J.) (reviewing an impor-
tant question apart from the propriety of remand decided
by the district court in its remand order); c¢f. City of Waco
v. United States Fid. & Guar. Co., 293 U.S. 140, 143
(1934).

CONCLUSION

The judgment of the court of appeals should be reversed
and the case remanded for further proceedings.
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