Chapter 12

WHEN YOU CAN'T MAKE THE DECISION:

LIVING WILLS, POWERSOF ATTORNEY AND OTHER DISABILITY ISSUES

Mogt of usthink of estate planning as something that redly doesn't bear fruit until were deed.
But technology has changed al that. Modern medicine can now keep dive indefinitdy many people who
would have died afew years ago. Alive, but not necessarily able to take care of themsalves. Nowadays,
agood estate plan mugt take into account the possibility that you may someday be unable to care for
yoursdlf, make decisons, or even regain consciousness--but remain dive,

Y ou may remember the Nancy Cruzan case, in which a Missouri woman injured in an auto
accident suffered ahead injury that rendered her unlikely to ever escape from an unresponsive, coma-
like state. She had left no written instructions about what doctors were to do if she ever became so
disabled. Her family wanted to discontinue intravenous feeding, but the hospita--and the state--refused
to dlow it. Findly, in June 1990, the U.S. Supreme Court ruled that athough individuas do have the
right to refuse medicd treatment, they must express their wishes clearly enough to meet the sandards
st by the state in which they live.

The case of Jack Kevorkian, the Michigan doctor who asssts people in committing suicides,
indicates just how touchy and ambivaent our society remains about euthanasa (mercy killing) and the
right to die.

Let's hope that you never have to face the choices that the Cruzan family and Kevorkian's

patients faced. But there are more common and less spectacular casesin which you may haveto let
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someone ese make important decisions for you because you aren't able to do so.

Twenty years ago, haf of Americans died in inditutions like hospital's or nuraing homes; today,
it'sfour out of five. The medica personnd in these indtitutions will look to you for ingtruction on whether
to revive you or resuscitate you. If such procedures would only mean great pain for you and prolonged
anguish for your family, or would leave you in a vegetative sate, you mightn't want them performed. But
you might not be in condition to refuse them. Or you may be in a situation where you want to live, but
can't manage your affairs.

The courts have ruled that al mentally competent adults have the right to refuse medicd care. If
you're in acondition in which you can't communicate, and thereis clear evidence of your wishes
regarding treatment (such as aliving will), those intentions must be obeyed. But the details get messy,
because gate laws vary widdy on the subject. As apractica matter, your ingtructions must be written
down, preferably in aforma document, if there isto be a good chance they will be obeyed. Even then,
there's no guarantee.

What you're trying to avoid is the agonizing Situation of your partner or children gathered around
your hospita bed, asking each other and your doctor, "What would she want us to do?'--and you being
unableto tel them.

There are some planning tools that can help. For financia matters, you can uses trusts and
durable powers of attorney to help you manage. For hedlth care decisions, some states have family
consent laws permitting other family members to make some hedlth care decisions on your behdf. But
in mogt states, no one, ot even your spouse, has the legd right to make any kind of decision on your
behdf; they might have to file a court petition to get it, and obtaining such guardianships or
conservator ships can be expensive, time-consuming, and still not accomplish your wishes.

As aresult, most sates have adopted various forms of other lega devicesto help your wishes
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be carried out when you're incgpable of making such important decisons. In congdering these "lifetime
planning” or "advance directive’ documents, remember that they're only valid if made while you are
competent--not when you've entered an advanced State of, say, Alzhemer's disease. Also, state laws
about how these documents must be witnessed and creeted vary greetly. In some, they're just a matter
of filling the blanks on aform; in others, you need alawyer's help.

In most sates, lawyers recommend that you make out a hedlth care advance directive or aliving
will or adurable power of attorney for hedlth care, tel your doctor and lawyer about these decisions
and give acopy of each document to them to keep in your file. It's dso agood ideato give one to the
executor of your regular will. Even where states don't accept some of these tools as legdly binding, they
carry substantial mora weight with doctors and hedlth care providers.

This chapter outlines some of the methods you can plan right now to manage your affairs when
you might not be able to make decisions regarding your property, your medica treatment, even your

life

MANAGING YOUR PROPERTY

If you should become disabled, life goes on. Bills (rent, mortgage, utilities) must be paid. Form
1040 mugt befiled. If you own abusiness, you may want it to carry on without you. Y our property must
be managed.

Y ou may expect your spouse to do dl thisfor you, but what if he'skilled or disabled in the same
event that renders you unable to manage your affairs? What if he dies before you do? What if he's

smply not capable of handling your affairs? Y our estate plan must anticipate such astuation.



Joint tenancies and living trusts

One way to give someone e se authority to manage your property isto put it into joint tenancy.
Thiswill give your co-owner the power to handle your property should you become disabled. In some
cases (usudly when a spouseis ajoint tenant), this arrangement may be al you need to protect your
property.

In many cases, though, such joint tenancies are abad ides, or at least insufficient to take care of
al possihilities, chapter two explains why. For families with sufficient assets, a better method isusing a
revocable living trust--see chapter five. Y ou name yoursalf and someone you trust as co-trustees,
transfer the assets that need managing (especidly things like investments, renta property, and bank
accounts) to the trugt, give the co-trustee the powers over the assets you want (you can, for example,
require that until you are incapacitated he or she obtain your approva before taking any action). If you
become incapacitated, your co-trustee will manage the assets for you. In the event of your degth, the
assets can pass into your estate, continue in the trust, or be paid to a beneficiary. A properly written
living trust is much more flexible than a power of attorney, and an irrevocable living trust can encourage
your family and friends to make donations for your care. It can help cover needs not met by public
entitlements like Medicaid without disqualifying you from receiving them.

However, aliving trust may not be gppropriate for your stuation. And it can interfere with your
eigibility for Medicaid assstance in paying for nursng home care, should you be digible for it (see

below).

Durable powers of attorney

For many people, adurable power of attorney (DPA) isthe best protection againgt the

consequences of becoming disabled. A DPA is adocument in which one person (the principal) gives
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legd authority to another person (the agent) to act on the principd's behdf. State laws vary, but a DPA
generdly hasto be signed and notarized and state that it shal be "durabl€e’; that is, that it will continuein
effect after you become incapacitated. It terminates at your desth or cancellation (you can cancd it at
any time), or & atime you specify.

The DPA lets you appoint an agent (usualy your spouse or child) to manage al or part of your
business or persond affairs. The law does impose the responsibility on the agent to act as your
fiduciary, but it might be difficult for you or you family to take him or her to court, and since this person
can in effect do anything with your money, you should be sure to gppoint someone you trust and in
whose judgment and ability you have confidence.

A DPA'sflexibility is one of its main advantages. Y ou can limit the authority of the agent in the
document, giving him or her as many or as few powers over your property as you wish, attaching

conditions and so on. Y ou should check with an attorney before executing a DPA.

MAKING TREATMENT DECISIONS

Y ou now have several waysto prepare for the possibility that you may sometime be unable to
decide for yoursdf what medica treatment to accept or refuse. This section discusses hedth-care

powers of attorney, living wills, and health-care advance directives (which permit you to create a hedth-

care power of attorney and living will in one document) See Appendix Blfor asample

hedlth-care advance directive prepared by the American Bar Association, the American Medica

Association, and the American Association of Retired Persons (AARP).

Hedth care powers of attorney



appendix_b.pdf

Remember, federd law now gives you the right to consent to or refuse any medica treatment,
and to receive information about the risks and possible consequences of the procedure, about advance
directives (such asliving wills), and about life-sustaining medica care and your right to choose whether
to receiveit. No one else, not even afamily member, has the right to make these kinds of decisons,
unless you've been adjudged incompetent (see "Guardianships' below) or are unable to make such
decisons because, for example, you're in acoma or it's an emergency sStuation. No one can force an
unwilling adult to accept medicd trestment, even if it means saving his or her life.

Society has gradualy come to a rough consensus on these principles, and dmost al medica
providers follow them. Where difficulties fill ariseis when your wishes or intentions aren't clear. That's
where the next two planning tools comein.

A specid kind of durable power of atorney cdled ahealth care power of attorney (HCPA)
is used to ded with hedlth care planning. It allows you to appoint someone else to make hedth care
decisonsfor you—-incuding, if you wish, the decison to refuse intravenous feeding or turn off the
respirator if you're brain-dead--if you become incapable of making that decision. The form can be used
to make decisons about things like nurang homes, surgeries, and artificid feeding.

Obvioudy, decisons so important should be discussed in advance with your agent, who should
be a spouse, child or close friend, and you should try to talk about various contingencies that might arise
and what he or she should do in each case. A copy should be put in your medicd record. Since it's so
much more flexible than aliving will, the HCPA isavery useful document that could save you and your
family much anxiety, grief and money.

Y ou can revise or revoke the HCPA or the living will a any time, including during a termina
illness, aslong as you are competent. To change or revoke either document, notify the people you gave

the copies to, preferably in writing.



It'sagood ideato prepare the DPA, HCPA, and living will (see below) dl a once, and make
sure they're compatible with each other and the rest of your estate plan. These days, dl should be
regarded as essentid components of any estate plan. Some attorneys advise using different people to
serve as agents under your HCPA and your DPA. The former is usudly a spouse, child or closerelative
who can make hedlth care decisons, the latter, alawyer or other money-wise friend, relative or
professona competent to make business and financid

arrangements. Y ou can terminate the HCPA at any time.

Sidebar

QUESTIONSTO ASK YOURSELF BEFORE MAKING ADVANCE DIRECTIVES

1. What are my vaues?

These documents are tools to make sure your wishes are carried out. Some of the issuesto
explore (perhaps with your family, friends, minister, or doctor) include:

How important is independence and sdf-sufficiency in your life?

What role should doctors and other hedlth professonas play in medica decisonsthat affect
you?

What kind of living environment is important to you?

Wheat role do religious beliefs play in such decisons?

How should your family and friends be involved, if a dl, in these decisons?
2. Who should be my agent?

Thisis the person who will have great power over your hedlth if you become incapacitated.



Whom can you trust to know what you would want if unexpected situations arise? Who will be able to
handle the stress of making such decisions? (Remember, state laws sometimes prevent doctors and
others from acting as agents in these circumstances.)

3. What guidelines should | impose?

Y ou don't have to spell out every contingency; in fact, you need to leave your agent some
flexibility if unexpected circumstances arise. But if you have specific intentions (not being kept dive by
feeding tubesif you are bran-dead, for example) you can help your agent by writing those out.

4. How can | deal with reluctant doctors?

The medical establishment has been dow to recognize patients rights to make these kinds of

decisonsin advance. If you have aregular physician or hospital, you might want to discuss these issues

with them now to make sure your wishes, and those of your agent, will be carried out. (end sdebar)

Pulling the plug: living wills

A living will isawritten declaration thet lets you state in advance your wishes about the use of
life-prolonging medicd care if you become termindly ill and unable to communicate. It lets your wishes
be carried out even if you become unable to sate them. If you don't want to burden your family with the
medica expenses (medicd expensesin the last month of life average dmost $20,000) and prolonged
grief involved in kegping you dive when therés no reasonable hope of revivd, aliving will typicaly
authorizes withholding or turning off life-sustaining trestment if your condition isirreversble.

Living willstypicaly come into play when you are incgpable of making and communicating
medica decisons. Usudly, youll be in agate such that if you don't recaive life-sustaining trestment
(intravenous feeding, respirator), you'l die. If it's properly prepared and clearly states your wishes, the
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hospitd or doctor must abide by it, and will in turn be immune from crimind or aivil ligbility for
withholding trestment. Some people worry that by making out aliving will, they are authorizing
abandonment by the medicd system, but aliving will can state whatever your wishes are regarding
treatment, SO even if you prefer to receive dl possible trestment, whatever your condition, it's agood
ideato Sate those wishesin aliving will.

Almog dl states now have living will laws, but they are far from uniform. There are two kinds of
livingwills statutory (for usein gatestha have living will laws) and nonstatutory for those that don't.
Most of the states have so-cdled right to die laws, but provisons vary from state to state, and can be
expected to change in coming years. In fact, in some states lawyers beieve that people would be better
off without aliving will, since the statutory form forbids doctors from withdrawing nutrition and hydretion
(i.e, tube feeding)--a redtriction you probably don't want. Many lawyers beieve that in those Sates a
power of attorney for hedlth careis preferable to aliving will. In any event check with your lawyer
before proceeding.

A datutory living will tracks the language in the law of your state, and leaves little room for
uncertainty if properly prepared. A nongatutory living will follows generdly accepted principles about
the right to die and refuse trestment.

The form required for avdid living will differsin each gate. Weve provided a sample document
in this chapter, but IT MAY NOT BE LEGALLY VALID IN YOUR STATE! Be sure to check with a
lawyer or find out about your state's law by contacting Choice in Dying, 1-800-989-WILL (9455),

websitewww. choi ces. or g. (The organization is evolving into a new organization concerned more

broadly with excedllent end-of-life care. Y ou can learn about Partnership for Caring by accessing

www. part nershi pforcaring. org.)If your sate doesn't specify aparticular form for a

living will, Choice in Dying can send you aliving will declaration that will kegp you from being hooked
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up to resuscitation machine. It must be signed by two witnesses, who cannot be your relatives, hers, or
doctor.

Usudly, the decison to write aliving will should be made after consulting with your doctor and
lawyer. If you arewriting aliving will yoursdlf, it's best to avoid generd terms like "extraordinary

trestment” in favor of more specific ones like "permanently unconscious.”

Sidebar
IFI HAVE A LIVING WILL,DO | STILL NEED A HEALTH CARE

POWER OF ATTORNEY

Absolutely.

A HCPA appoints an agent to act for you; aliving will doesn'.

A HCPA gppliesto dl medicd decidons (unless you specify otherwise); mogt living wills typicaly
apply only to afew decisons near the end of your life, and are often limited to use if you have a
"termind illness™ which has become a dippery term.

A HCPA can include specific ingtructions to your agent about the issues you care most about, or

what you want donein particular circumstances.

Living willsare typicaly ether vague ("1 don't want to be kept diveif I'm aburdento anyone'--
what does that mean?) or so specific asto beinflexible. It's not aproblem in drafting them; in the twilight
world a the end of life, al linesare blurred, dl colors are grey. It's Smply impossible to predict every
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possible contingency.

Snceliving wills are so limited, some lawyers recommend that you have both aliving will and a
HCPA to handle other kinds of disability, or grey-area cases where it's not certain that you're terminaly
ill, or your doctor or Sate law fail to give your wishes due weight. (A living will wouldn't have helped
Nancy Cruzan, for ingance, because she wasn't "termindly ill" and could have lived as long as 30 more
yearsin aperdgently vegetative state, but a heath care power of attorney would have permitted a
designated person to make the decision.)

Furthermore, the living will form you use may be outdated or otherwise inappropriate under
your state's current law (those laws are changing fast). The form will may not address certain questions
(or, asin the example above, may not conform to your wishes): do you want al trestment stopped, or
just artificid respiration? What about provision of food and fluids through an uncomfortable nasogastric
tube? It's difficult for any form to address al possible medica issues that may arise when you are unable
to communicate your wishes. Better to have atrusted rdative or friend make the call.

Finally, despite recent changesin laws, old habits die hard, and many doctors and nurses are
il reluctant to turn off life support--even if that's what a patient wants. Surveys show that the medicd
establishment ill routindy overtresats patients with no redlistic hope of recovery, ignoring living wills,
often angering and tormenting the dying person's loved ones. The most common cases of conflict:
removing routine (as distinguished from "heroic") life-sustaining equipment like feeding tubes (as
opposed to putting them in the first place). That's why you need an advocate appointed by your HCPA
to press your intentions.

Even if you're not expected to diein the next few months, if there's no hope that you'l recover
consciousness you may want to be alowed to die. But aliving will won't force areluctant doctor to do

that; only the agent gppointed through your HCPA can demand that step.
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Sidebar

WHAT HAPPENSIF | DON'T HAVE A LIVING WILL OR HCPA?

It'slikely that life sugtaining trestment will be provided indefinitely even though you will never
recover consciousness and will merely be kept alive but unresponsive. Sometimes this can go on for
years, with severe emotiond consequences for family members. There will dso be afinancid impact,
ather for your family or the government. If you don't have aliving will or HCPA, someone ese may be
making the most important decisons of your life--or desth. Y et most Americans still don't have advance

directives like living willsor HCPAS.

Health-Care Advance Directives

[The second appendix to this book|provides a sample health-care advance directive prepared by

AARP, the ABA, and the AMA. It not only permits you to name a hedth care agent and specify hisor
her powers (an HCPA), but it dso provides ingtructions about end-of-life trestment (aliving will). It dso
enables you to gate in advance whether you want to donate organ at death, and permits you to
nominate a guardian of your person should one be required.

Using this comprehendve single document obvioudy is more convenient and less prone to
confusion than having severa documents covering portions of your hedlth-care wishes. It meetsthe legd

requirements of most states. Even if it does not meet the requirements of your state, it may provide an
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effective satement of your wishesif you cannot speek for yoursdlf.

Guardianships and civil commitment

The god of many of the devices described here is enable you to avoid court-appointed
guardianships. The law authorizes courts to appoint guardians (or conservators) for adults adjudicated
to be incompetent. These are usualy used to protect people experiencing mentd illness or retardation,
who are senile, or who are addicted to drugs or acohol. Depending on the law, there can be two kinds
of guardians. guar dians of the estate, who are authorized to manage property, and guar dians of the
per son, who make medica and persona decisons for the incompetent person, known asaward. (It's
amilar to the guardianships set up for children and discussed in chapter Six.)

Y ou establish a guardianship by petitioning a court to hold a competency hearing, a which
testimony (usualy medicd) isintroduced to prove the person can't handle his own &ffairs. If the court
agress, it gopoints aguardian (usudly the petitioner). The guardianship continues until the ward regains
capacity to handle his own affairs, which seldom happens. The ward loses most civil rights, often
including the right to make a binding contract, to vote, and to make medicd decisons.

A guardian's power varies with the state and the court's decree; it may be broad or limited. The
duties and repongbilities will be enumerated in the gppointment document; usudly a bond and
inventory will be required and annud reports filed, and the guardian may receive afee, which is often
waived by family members.

Guardianships are rdaively clumsy and inefficient ways of taking over decison-making power.
For example, the guardian usudly must get the court's permission before spending money or sdling
assets. Notice, public hearings or other red tape may be required. Y ou should explore (with alawyer's
advice) the other posshilities listed in this chapter before undertaking one.
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If you are afraid someone is seeking a guardianship over you againgt your wishes, you should
see alawyer. If you agree with the need for guardianship, you can ask the court to gppoint a guardian of
your choice. The best protection againgt involuntary guardianship, though, isto have a hedth care power
of atorney and a durable power of attorney in place before someone tries to impose one on you.

The same goes for commitment to a mental hospital. State laws govern the circumstancesin
which someone may be involuntarily committed to indtitutiona care. A court hearing is required; the
standard is whether a person is dangerous to hersdlf or others, or can't care for hersdlf. A lawyer is
usualy appointed to represent the person whose commitment is sought. If you are committed to an
ingitution, you retain certain rights, and it's likely that after trestment you will be released. If you fed

someone iswrongly seeking to have you committed to an inditution, see alawyer immediately.

Organ donation

The Uniform Anatomicd Gift Act, dong with amilar provisonsin mog date laws, sets forth
your wishes about whether, after your death, you want your organs donated to help other people who
may need them to survive. Donating your body or other organs to science or medicine has been cdled
the greatest gift, as the thousands of people now on waiting lists to replace their failing organs would
attest. 'Y ou can direct hospitals to donate your organs by filling out adonor card, witnessed by two
people, that's often attached to the back of your driver's license. The cards can be obtained at your
sate's motor vehicle department or by contacting The Living Bank in Houston, TX at 800-528-2971,
webste: www.livingbank.org. Doctors may aso ask your family whether they will consent to organ

donation on behdf of atermindly ill patient.

AIDS information
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The devagtating AIDS epidemic has raised dl sorts of legal issues, including those relating to
health care maintenance. Proper estate planning gives people with AIDS (PWAS) a sense of control
over their lives and degths that can help ease the trauma of the disease.

A person with AIDS needs three estate planning documents:

agenerd power of attorney, which will give atrusted friend or relative authority to make decisons
should the person become incompetent or restricted to a hospital or home;

a hedth-care power of atorney, which designates someone to make hedth-care decisons and tells
everyone your wishes regarding medical trestment;

awill, which disposes of the rest of your property. Thisis especidly important for gay men or
women who want to make sure that non-family members are provided for.

A will can dso provide for aguardianship of any children, which can be important if afamily
member chalenges your wishes for your children. For example, the mother of a person with AIDS
might not want his or her surviving partner to bring up her grandchild. However, a guardianship specified
in your will can't assure that your wishes are carried out, because it's not binding on a court. So an inter
vivos guar dianship (set up in your lifetime) may be better, but that means you may have to give up
control of the children before your degth. If you anticipate a challenge to a guardianship, it'sagood idea
to execute an affidavit expressng your desires and stating why other possible guardians are
ingppropriate. The complexity of such issues make the hdp of alawyer essentid.

It'svitd for agay PWA to give hislawyer aligt of family members and be sure he understands

who will and won't inherit property viathe will or other estate-planning documents.

SPECIAL NOTE FOR ELDERLY AMERICANS--AND THEIR CHILDREN
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Americais getting older. Because of the baby boom and other demographic changes, the
number of Americans over age 65 will double over the next 40 years, 14 million of them will have
Alzheimer's disease. By 2050, dderly will number 67 million, 22% of the population. These changes
have spawned awhole new lega specidty caled "dder law.” This book isn't the place to discussthe
whole panoply of dder law issues, but etate planning makes up a significant component of legd
concerns for the elderly.

Older Americans have mostly smdl estates, often poorly organized. Too many widowed
spouses are |eft impoverished, often by poor estate planning. Even so, people 65 and older hold more
than $5 trillion in wedlth, and dmost athird of Americans are leaving estates worth more than $50,000-
-double the number thirty years ago. Clearly, many older Americans need to use money management

estate planning devices.

While it sounds cold-blooded to say it, the children of aging Americans dso have a sake in their

elders estate planning, snce most of the fruits pass unto them.
Most of the protective devices described in this chapter can be especidly vauable to ederly
Americans. A good edtate planning attorney can advise you on the best mix of such devices. Other

good drategies that might benefit older Americansinclude:

Nursing homeinsurance. If you buy it before age 65, the premiums can be relaively affordable.
Y our children might be able to help you with the payments; after dl, every penny saved from
insurance increases their inheritance, which might otherwise be drained by nursing home costs.
Lifetime gifts. These are briefly described in chapter eight. It's better not to sell stock to obtain
money for cash gifts, becauseif the stocks have gppreciated since you bought them, you have to
pay tax on the profit when you sdll. Better to let the kids inherit the stock, because they won't have
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to pay taxes on the increased vaue until the property is sold. Give the giftsto your child only, not to
her and her spouse, because if there's adivorce, she should be able to keep the entire gift as her
separate property.

Prenuptial or postnuptial agreements for second marriages, especidly if you or your new
spouse have children from previous marriages. See chapter seven for more.

Living trusts. See the discussion above and in[chapter five] and the section on Medicaid estate

planning below.

[ See chapter seven, Special Consderations. [for more information on estate planning for the

elderly. The most important thing, however, isthat you go to an etate or elder law attorney and plan
your estate. Make the hard calls about which children or relatives you want in charge of your hedth care
decisons, financid arrangements (they may be different people), and so on. Explain to your family why
you are designating each relative (and not designating others) for each job--not because you love any of
them more than any of the others, but because certain people are better for certain jobs. Redlize that
your children are going to be afraid that, as you age, you might "squander” (in their eyes) thelr
inheritance in Las Vegas, on anew, young spouse or "friend,” or ardigious cult or smooth-talking
evangdig. Ligen to their concerns, but explain that you have aright to do with your money what you

will.

Medicaid Estate Planning

Nursing home costs can be devagtating on afamily. Planning ahead can make a big difference.
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Competent Medicaid planning hdps an individua who is unable to pay for long-term care properly meet
the Medicad financid digibility requirements. Planning may aso dow the depletion of your estate or
preserve some of it for your spouse or dependants.

Medicaid planning usudly focuses on families who redisticaly have no other choice but to rely
on Medicaid. Few people would opt for Medicaid if other choices were available, because of
disadvantages, including less provider choice, limitationsin available care, discrimination against
Medicad recipients and intrusive involvement of the state in your finances and hedth care. Medicad
planning uses legally permitted options under Medicaid to preserve assets and try to assure your
survivor some financid security.

Unfortunatdly, most of the salf-help advice regarding Medicaid planning is fraught with danger.
Even with competent advice tallored to your needs, Medicaid planning is not easy. The goa hereisto
introduce you to the types of planning strategies, and not to provide a do-it-yourself cookbook.

Transfersof assets. Transfers of property for lessthan full consideration (i.e, giving
property away in whole or part), except for transfers between spouses, can result in aperiod of
indigibility for Medicaid benefits. When you gpply for Medicaid, you must disclose any transfer made
within the last thirty-sx months (sxty months for certain transfers involving trusts). Such transferstrigger
aperiod of indigihbility that varies from location to location (see Sidebar, below).

Under anew law, effective January 1, 1997, certain transfers may also be a crime under
Federal Medicaid fraud provisions. If you knowingly digoose of assetsto qudify for Medicaid, and
doing S0 resultsin a period of indigibility for Medicaid, you could face crimina pendties of up to
$10,000 in fines and one year in jail. Dubbed the AGranny goesto jaill law, it probably worft be
aggressively gpplied, but it crestes congderable anxiety among seniors trying to do legitimate planning.
Correct advice and consultation in planning are amust.
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Sidebar: Example of Transfer of Asset Penalty:

If Mr. Jones lives in an area where the average monthly cost of nursing home care is $3000 per
month, and he gives away $90,000 on January 1, 1997, heis disqudified from Medicaid until
Jduly 1, 1999 (i.e., 30 months). Thisis caculated as follows. $90,000 ) $3000 = 30 months (or
two years, sx months). Under the new Medicaid transfer crimind provison, effective in 1997,
Mr. Jones could be subject to a crimina pendlty if he made the transfer to become digible for
Medicaid, and he applies for Medicaid and becomes subject to a period of disqudification. He
must wait at least 30 months, and possibly 36 months (the full Alook backd period) to apply for

Medicaid in order to avoid the crimina pendty.

One rule of thumb when transferring property for less than full consideration, for purposes of
Medicaid planning, is to retain enough assets to be able to pay for nursang home care for the duration of
the pendty period. However, thisis only agenerdization. Every Stuation is different.

Use of trusts. Irrevocable trusts are another planning tool to help manage the cost of long-term
care. Trusts that can be revoked by the creator of the trust are considered countable assets by
Medicaid and have no impact on Medicaid igibility. However, irrevocable trudts, if created at least
sxty months prior to applying for Medicaid (the "look-back™ period for trusts) may help establish
Medicad digibility while dowing down the depeletion of your edtate, if the discretion of the trustee to
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digtribute income and principle is sharply limited. Federd law dso recognizes certain trusts created for
the benefit of persons with disability under sixty-five. Generdly, parents who are planning for the long-
term care of an adult, disabled child may want to consder this type of trust.

Anirrevocable Miller trust (named after alegd case) isrdevant to personsliving in “income
cap" dates. The problem faced by some personsin these satesis that their income may be just over the
Medicaid income cap but |ess than the amount needed to pay privately for a nursng home bed. To
remedy this hardship, federd law requires these states to exempt (for purposes of Medicaid digihility)
trusts created for their benefit if the trust is composed only of pension, Socid Security or other income,
and if a the individud's death the state is reimbursed by the trust for dl Medicaid assstance paid on
behdf of the individud. These trustis work by paying out a monthly income just under the Medicaid cap
and retaining the rest. The result is that most of the individud's income, supplemented by Medicaid, goes
toward payment of the nurang home. The remainder of the person’'sincome remainsin the trust until his
or her death. The accumulated resdue is then paid to Medicaid.

Other limited trust arrangements may be helpful in some cases, but they dl require careful
assessment and advice and a good dose of caution and remember that Congress periodicaly changes
the rules, so your strategy may have to change.

Click hereto go to "Where to Get More Information”
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