CHAPTER TWO

FUNDAMENTALSOF CONTRACT LAW

How to Know When You've "Got a Deal"

WHAT ISA CONTRACT?

Having an gppreciation for the fundamenta principles of contract law will enable you to answver many
of your own questions about everyday consumer transactions, and will enhance your ability to use
other parts of this book.

A contract consgs of voluntary promises, which the law will enforce, between competent
parties to do, or not to do, something. These binding promises may be ora or written. Depending on
the Stuation, a contract could obligate someone even if he or she wantsto cal the ded off before
receiving anything from the other sde. The details of the contract -- who, how, what, how much,
how many, when, etc. -- are caled its provisons or terms.

Y ou dorrt need alawyer to form acontract. If you satisfy the maturity and menta capacity
requirements, discussed below, you don't need anyone else (besides the other party). But it probably

isagood ideato see alawyer before you sign complex contracts, such as business dedls or



contracts involving large amounts of money.

In order for apromise to quaify as a contract, it has to be supported by the exchange of
something of value between the participants or parties. This something is called consider ation.
Condgderation is most often money, in exchange for property or services, but can be some other
bargained-for benefit or detriment (as explained more fully below). The find qudification for a
contract is that the subject of the promise (including the consderation) may not beillega.

An example: Suppose a friend agrees to buy your car, an Edsdl in lessthan-mint condition, for
$1,000. That isthe promise. The money is the consideration for the sde. Y ou benefit by getting the
cash. Y our friend benefits by getting the Edsdl. Sinceit is your car, the saleislegd, and you and your

friend have a contract.

CONTRACT LANGUAGE

A valid contract does not have to be printed, legalistic-looking document. Nor doesiit have to

be cdled a contract. A typed or even handwritten "agreement,” " letter of agreement” or "letter of



understanding” signed by the parties or even e-mailed between them will be valid if it meets the legd
requirements of a contract. Don't Sgn something assuming it's not a contract and therefore not
important.

It isaso common for the word "contract” to be used as a verb meaning "to enter into a
contract.” And we speak of contractual relationships to refer to the whole of sometimes complex

relationships or transactions, which may comprise one or many contracts.

Capacity
Not just anyone can enter into a contract. In order to make an enforceable contact, people have to
be able to understand what they're doing. That requires both maturity and mental capacity.
Without both of these, one party could be at a disadvantage in the bargaining process, which could
invalidate the contract.

In this sense, maturity is defined as a certain age a person reaches -- regardless of whether he
or sheisin fact "mature.” State laws permit persons to make contracts if they have reached the age
of majority (the end of being aminor), which is usudly age eighteen.

That doesr¥t mean minors carrt make contracts, by the way. But courts may choose not to



enforce some of them. The law presumes that minors need to be protected from their lack of
maturity, and won't dlow, for example, a Porsche sdesman to exploit a minor=s naiveté by enforcing
asgned sales contract whose red implications a young person is unlikely to have comprehended.
Sometimes this results in minors receiving benefits (such as goods or services) and not having to pay
for them, though they would have to return any goods till in their possession. This would apply even
to minors who are emancipated -- living entirdly on their own -- who get involved in contractua
relationships, as well asto aminor who lives at home but is unsupervised long enough to get into a
contractud fix.

A court may require aminor or the minor's parents to pay the fair market vaue (not necessarily
the contract price) for what courts call necessaries (what you and | would likdly cal "necessties’).
The definition of a"necessary” depends entirdly on the person and the Situation. It probably will
aways include food and probably will never include CD's, Nintendo cartridges or Porsches. Minors
who reach full age and do not disavow their contracts may then have to comply with al their terms,
and in some gtates, courts may require aminor to pay the fair value of goods or services purchased
and received under a contract that minor has disavowed.

Parents who give their children access to home computers hooked up to the Internet should
condder the Stuation that may ariseif achild usesther credit card information online. Thisincludes

information that may be stored in the computer or at awebdte that recognizes your home computer



and, of course, doesn't know that aminor is the actua "shopper.” From the point of view of the
webgite owner, the parent is the customer, and you may have a hard time avoiding liability for a
contract (such asfor the purchase of merchandise) that your children have entered into using your
Internet identity .

There are other people, besides minors, who may not be able to form enforcesble contracts.
While the age test for legal maturity is easy to determine, the standards for determining menta
capacity are remarkably complex and differ widely from one state to another. One common test is
whether someone has the capacity to understand what he or she was doing and to appreciate its
effects when the deal was made. Another gpproach is evaluating whether someone has self-control,
regardless of his or her understanding.

That brings up the question of whether an intoxicated person can be held to a contract. Very
often someone who is "under the influence”’ can get out of a contract. The courts don't liketo let a
voluntarily intoxicated person revoke a contract with innocent parties thisway -- but if the evidence
shows that someone acted like a drunk when making a contract, a court may well assume that the
other party probably was trying to take advantage. On the other hand, if someone doesn't appear to
be intoxicated, he or she probably will have to follow the terms of the contract. (The key inthisarea
may be a person's medica history. Someone who can show a history of alcohol abuse, blackouts,

and the like, may be able to void the contract, regardless of his or her appearance when the contract



iIsmade. Thisistrue especidly if the other party involved knew about the prior medica history.)

CAPACITY

Welve discussed the fundamenta requirements for competence to make a contract -- maturity and
mental capacity. Of course, it should go without saying that there's an even more fundamental
requirement: that both parties be people. In the case of a corporation or other lega entity, which the
law consdersa"person,” this could be an issue. A problem in the formation or status of the entity
could cause it to cease exidting legdly, thus making it impossible to enter into a contract. In that case,
however, the individuals who signed the contract on behdf of the legdly nonexistent entity could be
persondly lidble for fulfilling the contract.

Higtoricaly, the law has had other criteriafor capacity. Slaves, married women and convicts
were at one time not considered capable of entering into contracts in most states. Even today, certain
American Indians are regarded as wards of the U.S. government for many purposes, and their

contract-law status is smilar to that of minors.



WRITTEN AND ORAL CONTRACTS

Some people mistakenly believe that an ora contract Ais¥t worth the paper it=s printed on.@ But
many types of contracts don't have to be written to be enforceable. An exampleis purchasing an
item in aretall store. Y ou pay money in exchange for an item that the store warrants (by implication,
as discussed later) will perform a certain function. Y our receipt is proof of the contract.

Aswith awritten contract, the existence of an ora contract must be proved before the courts
will enforce it. But as you can imagine, an ora contract can be very hard to prove -- you seldom
haveit on video. An ord contract is usudly proved by showing that outside circumstances would
lead a reasonable observer to conclude that a contract most likely existed. Even then, thereis dways
the problem of what the terms of the ord contract were.

Although most states recognize and enforce oral contracts, the safest practice isto put any
substantia agreement in writing. Get any promise from a salesperson or an agent in writing, especidly
if there aready is awritten document that might arguably be a contract covering any part of the same
dedl. If the court concludes that the parties intended the written document--a handwritten "letter of

agreement” or "understanding,” an e-mail, or even an order form--to contain al itsterms and be a



complete statement of al understandings between the parties, then the court will be very hesitant to
add words or terms to the document. Thisis the important par ol evidence rule, under which courts
typicaly look only to unrefuted (uncontested) testimony to help them "fill in the blanks' of a
contract. Anything not in that written contract would be deemed not to be part of the dedl.

Writing down the terms of a good-faith agreement is the best way to ensure thet al parties are
aware of thelr rights and duties -- even if no party intendsto lie about the provisons of the
agreement.

Having said that, know that there are some contracts which are completely unenforcesble if
they:re not in writing. This requirement, which exigsin varying formsin nearly al the Sates, had its
originsin the famous statute of frauds, an English law dating from 1677. It refersto "frauds'
because it attempts to prevent fraudulent testimony in support of nonexistent agreements. In most
Sates, the courts will enforce certain contracts only if they are in writing and are Signed by the parties
who are going to be obligated to fulfill them. These contracts often include:

any promise to be responsible for someone else's debts -- often called a sur ety contract or a

guar anty; one example would be an agreement by parents to guarantee payment of aloan made

by abank to their child;

any promise, made with congderation, to marry (though this rule has been diminated in many

states);



any promise thet the parties cannot possibly fulfill within one year from when they meade the
promise;

any promise involving the change of ownership of land or interests in land such asleases,
any promise to pay a broker acommission for the sde of red edtate;

any promise for the sde of goods worth more than $500 or lease of goods worth more than
$1,000 (the amounts may vary from state to state);

any promise to bequeath property (give it after desth);

any promise to sell stocks and bonds (this provison is eiminated in some states).

Some states have additional requirements for written contracts. These statutes are designed to
prevent fraudulent clamsin areeswhere it is uniquely difficult to prove that ord contracts have been
made, or where important policies are at stake, such as the dependability of rea estate ownership
rights. Promises to extend credit are often in this category. Onetypica area of dtate regulation is
automobile repairs; many states require that estimates for repair work be given in writing. If they
arerrt, and the repair is done anyway, the contract may not be enforceable, and the repair shop may
not be able to get its money if the customer disputes authorizing the repairs.

Where awritten contract is required, a Sgnature by the party to be charged -- that is, the
person whom the other party wants to hold to the contract -- is aso necessary. A sgnature can be

handwritten, but a ssamped, photocopied, or engraved signature is often valid aswell, asare



sgnatures written by eectronic pens. Even asmple mark or other indication of aname may be
enough. What matters is whether the Sgnature is authorized and intended to authenticate a writing,
that is, indicate the Sgner's execution (completion and acceptance) of it. That means that you can
authorize someone else to sign for you as well. But the least risky and most persuasive evidence of
assent is your own handwritten signature.

Incidentaly, hardly any contracts require notarization today. Notary publics or notaries, once
important officials who were specidly authorized to draw up contracts and transcribe officiad
proceedings, act now mostly to administer oaths and to authenticate documents by attesting or
certifying that a Sgnature is genuine. Many commercia contracts, such as promissory notes or loan
contracts, are routindy notarized with the notary's signature and sedl to ensure that they are
authentic, even where thisis not grictly required. Many technica documents required by law, such as
certificates of incorporation and redl property deeds, must be notarized if they are going to be

recorded in aloca or ate filing office.

OFFER AND ACCEPTANCE

Offer and acceptance are the fundamenta parts of a contract, once capacity is established. An offer

Isacommunication by an offeror of a present intention to enter a contract. (The offer or isthe person

10



meaking the offer.) It is not Smply an invitation to bargain or negotiate. For the communication to be
effective, the offer ee (the one who is receiving the offer) must receiveit. In a contract to buy and
<, for an offer to be vdid, al of the following must be clear:

Who is making the offer?

What is the subject matter of the offer?

How many of the subject maiter does the offer involve (quantity)?

How much is offered (price)?

Let's say you told your friend, "I'll s&ll you my mauve-colored Edsdl for one thousand dollars”
Y ou're making the offer, your friend is recaiving it, and the car is the subject matter. Describing the
car as amauve Edsal makes your friend reasonably sure that both of you are talking about the same
car (and only one of them). Findly, the price is $1,000. It's a perfectly good offer.

Advertisements are not offers, as much asthey seem likeit. Instead, courts usualy consder
advertisements an "expresson of intent to sdl” or an invitation to bargain. We will discuss this further

in chapter 5.

Sidebar

GIVE AND TAKE
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A contract can only come about through the bargaining process, which may take many forms. This
chapter discusses the definitions of consideration, offer, and acceptance. All the principles discussed

here will have to be present, in some form, in any contract.

An offer doesivt stay open indefinitely, unless the offeree has an option, which isan irrevocable
offer (discussed below). Otherwise, an offer ends when:
the time to accept is up -- ether a"reasonable’ amount of time or the deadline stated in the offer;
the offeror cancels (revokes) the offer;
the offeree rgects the offer;
the offeree dies or is incapacitated.
An offer isaso closed, even if the offeree has an option, if:
achange in the law makes the contract illegd;
something destroys the subject matter of the contract (see below);
Note that there are specid kinds of contracts called options. An option is an agreement, made
for consderation, to keep an offer open for a certain period. For example, in return for afifty-dollar
payment today, you might agree to give your friend until next Friday to accept your offer to sdl her

your Edsdl for $1,000. Now you have an option contract. The fifty dollarsis not adown payment or
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adeposit, but the price of the option. Selling an option puts alimit on your ahility to revoke an offer,

alimit that the optionee (the option-holder) bargains for with you in return for the fifty dollars.

Acceptance
A contract is not complete unless an offer is accepted. But what, exactly congtitutes the acceptance
of an offer? Acceptance is the offereg's voluntary, communicated agreement or assent to the terms
and conditions of the offer. Assent is some act or promise of agreement. An easy example of an
assent might be your friend saying, "l agree to buy your mauve Edsdl for one thousand dollars.”
Generdly, a vaid acceptance requires that every materia term agreed to be the same asin the
offer. In addition, if the offer requires acceptance by mail, you must accept by mail for the offer to be
effective. Be aware that under the mailbox rule, an offer accepted by mail is usudly effective when
you put the letter in the mailbox, not when it is recelved -- unless the terms for acceptance Sate
otherwise. If there's no such requirement, you just have to communicate your acceptance by some
reasonable means (not by carrier pigeon, smoke signals or Achannding but by telephone, malil, e-
mail or facsmile). On the other hand, an assent that is not quite so specific but is crystd-clear inits
meaning would aso suffice -- such as, in the Edsel example, saying, "Itsaded. I'll pick it up
tomorrow." The standard is whether a reasonable observer would think there was an assent.

In most cases, sllence does not congtitute acceptance of an offer. It isn't fair to allow someone

13



to impose a contract on you unless you go out of your way to stop it. Hence your cable TV
company cannot force a contract for additiond services on you smply because you failed to regject
its offer. Y et there are circumstances where failure to respond may have a contractud effect. Past
dedlings between the parties, for example, can creste a Situation in which slence condtitutes
acceptance. Suppose a fire insurance company, according to past practice to which you have
assented, sends you arenewd policy (which isin effect anew contract for insurance) and bills you
for the premium. If you kept the policy but later refused to pay the premium, you would be ligble for
the premium. Thisworks to everyone's benefit: If your house burned down after the original
insurance policy had expired but before you had paid the renewa premium, you obvioudy would
want the policy Hill to be effective. And the insurer is protected from your deciding to pay the
premium only when you know you have sustained a casudty loss.

On the other hand, speechless acts can congtitute an acceptance. Any conduct that would lead
areasonable observer to believe that the offeree had accepted the offer qudifies as an acceptance.
Suppose you say, "Ed, | will pay you fifty dollars to clean my garage on Sunday at nine o'clock am.”
If Ed shows up at nine o'clock am. on Sunday and begins cleaning, he adequately shows acceptance
(assuming you're home or you otherwise would know he showed up).

To take another example, you don't normaly have to pay for goods shipped to you that you

didn't order (alater section will discussthisin more detail). Y ou otherwise would only have to alow
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them to be taken back a no cost to you. But if you owned a shop and you put them on display in
your store and sold them, you would have accepted the offer to buy them from the wholesaler and
you would be obligated to pay the invoice price. Sometimesthisis caled an implied (as opposed to

an expr ess) contract. Either one is a genuine contract.

The Reasonable Per son

Throughout this and any other law book, the word "reasonable" will gppear many times. Very often
you'll see references to the r easonable man or the r easonable per son. Why isthelaw so
preoccupied with this mythica being?

The answer isthat no contract can possibly predict the infinite number of disputes that might
arise under it. Smilarly, no set of laws regulating ligbility for persond or property injury can possibly
foresee the countless ways human beings and their property can harm other people or property.
Since the law can't provide for every possihility, it has developed the standard of the "reasonable

person” to furnish some uniform standards and to guide the courts.
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Through thefiction of the "reasonable person,” the law creates a stlandard that the judge or jury
may apply to each set of circumstances. It is a standard that reflects community values, rather than
the judgment of the people involved in the actua case. Thus a court might decide whether an ordl
contract was formed by asking whether a"reasonable person™ would conclude from people's actions
that one did exist. Or the court might decide an automobile accident case by asking what a

"reasonable person” might have done in aparticular traffic or hazard Stuation.

A contract usualy isAin effectll as soon as the offeree transmits or communicates the acceptance
-- unless the offer has expired or the offeror has specified that the acceptance must be received
beforeit is effective, or before an option expires (as discussed previoudy). In these Stuations, there's

no contract until the offeror receives the answer, and in the way specified, if any.

NON-ACCEPTANCE

An agreement to agr ee is seldom a contract, because it suggests that important terms are till

missing. Raredly will a court supply those termsitsdf. An agreement to agree is another way of saying

16



that there has not yet been a meseting of the minds, athough the parties would like there to be.
Another common question people have, as funny as it sounds, is whether ajoke can be an offer.
That depends on whether a reasonable observer would know it's a joke, and on whether the
acceptance was adequate. In our Edsel example, you probably couldn't get out of the contract by
saying, "How could you think 1'd sdll thisfor $1,000? | meant it asajokel" On the other hand, if
someone sued you because you "backed out” on your "promise” to sell her France for fifteen dollars,

the joke would be on her -- no one could have reasonably thought you were serious.

Conditions
Most contracts have conditions. People often use the word "condition” to mean one of the terms of a
contract. But amore precise definition is that a condition is an event that has to occur before one or
both parties must perform.

A condition can be apromise. For example, if your friend, from out earlier case, had said, "I'll
buy your mauve Edsdl only if you deliver it to me by midnight,” and you accept that condition, you
have both promised him delivery by midnight and made that a condition of the contract.

On the other hand, many conditions involve uncertain events not under the direct control of the

17



parties to the contract. Thus neither of them can promise anything about the condition, but the
conditions gtill must be fulfilled for the contract to go forward. Examples are conditioning a home

purchase on obtaining financing, on the sale of the buyer's present home, or on an acceptable home

ingpection report.

Consideration

In order for a contract to exigt, both sdes must give some consideration. Thereisacrucid principle
in contract law caled mutuality of obligations. It means that both sides have to be committed to
giving up something or doing something. If either party reserves an unqudified right to bail out, thet
person's promiseisillusory: no promise & al.

IN CONSIDERATION

The doctrine that congderation is critical to formation of a contract came about in the last few

centuries. Until then elaborate formality rather than consideration was the chief requirement. The
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necessary formalities were a sufficient sgned writing, a sedl or other testation of authenticity, and
delivery to whomever would have the rights under the contract. A sed could be an impression on
wax or some other surface, bearing the mark (often found on aAsgnet ringil) of the person making
the promise. The vestiges of the sedl remain in some contracts, where theinitias "L.S." (for the Latin
locus sigilli, "place of the sed™), or smply theword "sed," is printed to represent symbolicdly the
authentication of the contract's execution. Even today, traditional Jewish wedding contracts are made
on these formal bases: awriting by the groom, an attestation by witnesses, and delivery (dso

witnessed) to the bride.

There is no minimum amount of consderation required to effect a contract. A priceisonly how
people agree to value something, so there's no absolute standard of whether apriceisfair or
reasonable. The courts presume that people will only make dedls that they consder worthwhile. So if
you make a contract to sell your car for one dollar, a court will probably enforce it. (But don't sdll it
for $1,000 and just report a one-dollar sde to the Sate to avoid paying the full sdlestax. It's
unethicdl, illegal, and dangerous. many states have systemsin place to check for just such abuses)
The exception is something that would "shock the conscience of the court.” Theidea of

unconscionability will be discussed later in this book in chapter 3.
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Consideration is any promise, act, or transfer of vaue that induces a party to enter a contract.
Condderation is a bargained-for benefit or advantage, or a bargained-for detriment or disadvantage.
A benefit might be receiving $10. First dibs on Super Bowl tickets might be an advantage. A
disadvantage may involve promising not to do something, such as a promise not to sue someone. For
these purposes, even quitting smoking, done with the reasonable expectation of some reward or
benefit from someone else, isregarded as a detriment: Even though it's good for your hedlth, it cost
you effort that you otherwise would not have made. And even if it were effortless, your commitment
to forbear from engaging in lawful conduct would till condtitute consideration.

For example, you could agree to give your car to your friend in exchange for her promise that
shelll stop letting her schnauzer out late at night. Y our friend is giving up what is presumably her right
to let her dog out any time she wants. In return, you are giving up that Edsdl. Other types of
consderation include a promise to compromise an existing dispute.

Consideration has to be a new obligation, because someone who promises to do what he or
sheisdready obligated to do hasn't suffered any detriment, or bestowed anything the other party
was¥t aready entitled to.

For example, suppose you agree to have a contractor paint your house this Thursday for $500.
Before sarting, though, his workers demand higher wages. He tells you on Wednesday night that he

ettled the strike but now the job will cost $650. Y ou need the house painted before you leave town
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on Friday, and there's no time to hire another contractor, so you agree to the new price. But the new
"agreement” (the new price) is not enforceable by him. Under the origind contract, he aready had to
paint your house for $500. He should have figured the possible increased costs into the origina

price. You didn't get anything of benefit from the modified "contract,” snce you areaedy had his
promise to paint the house. There is no new contract because there is no new consderation.
Therefore, you only owe $500 -- the old agreement remains in effect. Along the same lines, police
officers are never entitled to reward money posted for catching fugitives or turning in information
leading to someoness conviction. That=s their job.

Just because consideration has to be new doesrrt mean a contract can never be voluntarily
renegotiated. It only means that no one can force another party to renegotiate by taking advantage of
an exiding agreement. In the housepainting example, you may agree to a renegotiation even though it
would technicaly not be enforcegble. Perhaps you think the painter "deserved” more than he had
agreed to take, or want to maintain agood to relationship with him. (Considerations like these are
what motivate many sports teams to "renegotiate” their stars salaries. Though they have no legd
obligation to do so, they nonetheless may decide to keep their stars "happy.”)

Whileit=s true you can go to the other party and ask for more money, keep in mind that
whenever you get involved in aded, you are taking arisk that it might be less beneficid for you than

you planned when you agreed to the contract terms. The other party doesn't have to ensure your
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profit, unless the two of you included that in your bargain.

Based on the rule of consderation, apromise to make a gift is not usudly enforceable, if it truly
isonly apromise to make a gift, because a gift lacks the two-sided obligation discussed above. But if
the person promising the gift is asking for anything in return, even by implication, a contract may be

formed. The key, again, is consderation.

Reliance
We sad earlier that congderation is atwo-way street, and that both parties must get some for a
contract to be formed. Thereis an exception to that rule. Sometimes a contract will be formed by the
reliance of one party on another persorrs promise, even if the one making the promise hasr¥t gained
anything. The concept of reliance isthat a contract may be formed if one party reasonably relieson
the other's promise. That means that he or she does more than expect to receive what was promised.
He or she hasto do something that wouldn't have been done, or fail to do something that would have
been done, but for the promise. If that reliance causes some loss, he or she may have an enforceable
contract.

Suppose that rich Aunt Alice loves your kids. On previous occasions she has asked you to buy
them expensive presents and has reimbursed you for them. This past summer, she told you she

would like you to build a svimming pool for the kids, and send her the bill. Y ou did so, but moody
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Aunt Alice changed her mind. Now she refuses to pay for the pool, and clams you can't enforce a
promise to make a gift. The pool, however, isno longer considered a gift. Y ou acted to your
detriment in reasonable reiance on her promise, by taking on the duty to pay for a swimming pool
you would not normaly have built. Aunt Alice hasto pay if you prove that she induced you to build
the pool, especidly if this understanding was congstent with many previous gifts. Remember,

however, that you gill have to live with your Aunt Alice.

Agents
Y ou can have someone enter into a contract on your behdf, but only with your permisson. The law
refers to such an arrangement as agency. We couldn't do business without it. For example, when
you buy acar, you bargain and findly cut a ded with the salesperson. But she doesn't own the car
shel's sHling you. She might not even have acar. Sheis an agent, someone with the authority to bind
someone else -- in this case, the car dealership -- by contract. The law refers to that someone else
asthe principal. Most of the sales people you ded with are agents.

As long as agents do not exceed the authority granted them by their principas, contracts they
make bind their principas asif the principas had made the contracts themsdves. If something went
wrong with the contract, you would sue the principa -- not the agent -- if you couldn't resolve the

dispute in afriendly manner. An agent normaly does not have any persona obligation.
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While acting on behaf of principas, agents are required to put their own interests after those of
the principd. Therefore, they may not persondly profit beyond what the principa and agent have
agreed to in their agency contract. That means they cannot take advantage of any opportunity which,
under the terms of the agency, should be exploited for the principa.

When an agent exceeds her authority, there are anumber of factors that determine whether the
contract can be enforced againgt the principal. Under the doctrine of apparent authority, if the person
she's dedling with doesn't reasonably understand that she's exceeding her authority, the principa may
be bound by the contract negotiated by the agent. If the other person was not being reasonable in
believing that the agent was acting within her authority, the contract will only be enforcegble against
the principd if the principa has knowingly permitted the agent to do this sort of thing in the past.

What is reasonable belief in the scope of the agent=s authority? Suppose the teenage boy
wearing a service-gation uniform and a nose-ring who fills your gas tank and checks your oil -- and
who appears to be an agent, to some limited degree, of the service station -- offersto sall you the
whole service gtation in return for the deek mauve Edsd you are driving. It's not reasonable for you
to assume he has that power when common sense tells you he can only sdll you his bosss gasoline
and oil for afixed price.

In contragt, if an insurance agent wrote you an insurance policy from her company that

exceeded the policy amount she was authorized to write, but the insurer never told you this, you
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would be acting reasonably to assume she was authorized, and you probably would be entitled to

callect on a.clam above his limit.

AGENTSWHO EXCEED THEIR AUTHORITY

On occasion, while making a contract, an agent might exceed the authority granted by the principd.
An example might involve an automobile sdegperson who sgns a contract on behalf of acar deder
which, without the dedler's authority, gives the customer awarranty for 40,000 extramiles. In that

case, the dedler might very well be bound by the contract.

Delegations and Assignments

Y ou can transfer your duties under a contract to someone else, unless the contract specifically
prohibits such atransfer. The law refersto atransfer of duties or responsibilities as adelegation. If,
however, someone contracts with you because of aspecid skill or taent only you have, you may not

be able to transfer your duty. Such cases are quite rare. There are arguably no car mechanics who
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are S0 good at tuning an engine that they may not delegate someone else to do it for them -- unless
they specifically promise to do it themsdves. On the other hand, if you hire specific entertainersto
perform a your wedding, they may not send other entertainers (no matter how talented) as
subdtitutes without your permission.

A trander of rights, cdled an assignment, is more flexible than atransfer of duties. For
example, you may wish to trandfer the right to receive money from a buyer for something you have
sold. Generdly, acontract right is yours to do as you wish with it, aslong as you didn't agree in the
contract not to assgn theright. You can sl it or give it away, though most states require you to put
an assgnment in writing, especidly if it isagift.

There are exceptions to the rule that assgnments may be made fredly. If an assgnment would
substantidly increase the risk, or materidly change the duty of the other party to the contract, the
contract may not be assignable, even if itsterms contain no explicit agreement to the contrary. Such
an assgnment would be regarded as unfairly upsetting the expectations the other party had when he
or she entered the contract, and so that party would no longer be obligated by the terms of the
contract.

For example, suppose you made a contract for fire insurance on agarage for your Edsdl. Then
anotorious convicted arsonist and insurance chest contacted you upon release from prison and

asked you to sdl him the garage and assign him your rights under the garage's fire insurance policy.
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Y ou would probably both be in for a disgppointment, even if the insurance policy didn't prohibit
assgnment. Since the insurer made its decison to insure in part based on your solid citizenship,
insuring the arsonist would greetly increase the insurer=s burden by exposing it to arisk it never
anticipated.

Weve discussed some very basic ideas in contracts. But thisis only haf the story. The next
chapter deals with Stuations where a contract may be unenforcesble even when the eements of
capacity, offer, acceptance and consderation are present, but something fundamentaly unfair or
illegd isgoing on.

Click hereto go to Chapter 3
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