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Excellency

Pervez Musharraf

President

Islamic Republic of Pakistan

Mr. President:

Thank you for your letter of December 26, 2007, responding to the concerns raised by the
American Bar Association during our visit to the Ambassador of Pakistan in Washington on
December 13. We have taken up your invitation to reconsider our views, in light of the
information provided in your letter.

Upon reconsideration, we are compelled to renew the three recommendations we conveyed to
Ambassador Durrani. We call on you urgently to restore the Constitution as it stood before the
November 3 state of emergency, to reinstate all judges dismissed during the state of emergency,
and to release all judges and lawyers detained in connection with the state of emergency.

1. Restoring the Constitution.

Your letter states, “The Constitution, as amended in exercise of special powers under the
Proclamation of Emergency, already stands revived.”

In important respects, however, the Constitution has been disfigured, not revived, by the far-
reaching effects of the emergency amendments. Constitution {(Amendment) Order, 2007, which
you decreed on November 21, 2007, provides that all orders made during the state of emergency
shall be deemed legally and constitutionally valid, and “notwithstanding anything contained in
the Constitution shall not be called in question in any court or forum on any ground whatsoever.”

This Amendment in effect repeals to that extent any and all provisions of the Constitution that
might otherwise have been used to challenge the validity of any of your emergency orders, which
outlast the emergency decree and continue in effect. Several of them are inconsistent with the
rule of law. For example, on November 10, 2007, Ordinance LXVT of 2007 amended the 1952
Army Act to allow civilians to be tried by military courts for such vague and broadly worded
offenses as “giving statements conducive to public mischief.”
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This emergency Ordinance — now immunized from constitutional challenge by virtue of the
emergency amendment to the Constitution — is likely to chill lawful dissent, by threatening
civilians, including attorneys, with military prosecution for vigorously criticizing the
government, the military or the courts.

Another emergency Ordinance (LXIX of 2007), promulgated November 24, 2007, threatens the
independence of bar associations as well as of individual lawyers. It gives your Attorney
General broad powers over bar associations, including the power to expel lawyers from
membership, without adequate opportunity to defend themselves. The Attorney General’s
decisions as “chairman” of the Bar are “final” and not subject to judicial review.

On December 14 — the day after we met with your Ambassador i1 Washington — you issued a
Second Amendment Order to the Constitution. This Amendment provides that, “notwithstanding
anything contained in the Constitution or any other law,” all Supreme Court judges, including the
Chief Justice, who refused to take the emergency Qath of Office, are deemed to have ceased to
hold office as of November 3, 2007. In contrast, the Amendment provides that judges who
replaced them during the emergency, by agreeing to take the Oath of Office, are deemed to have
been appointed under the Constitution and shall continue to serve.

This Amendment offends the constitutional rule of law, by making permanent the
unconstitutional purge and replacement of 12 of the 17 Justices of the Supreme Court.

We urge you, once again, to restore the Constitution as it stood before the November 3 state of
emergency, without the emergency amendments. Until that is done, it cannot fairly be said that

the Constitution has been revived or restored.

2. Reinstating the Judges

We further urge you to reinstate the dozens of Supreme Court Justices and High Court judges,
who you dismissed during the state of emergency. We note that last weekend, leaders of
Parliament resolved to reinstate these justices and judges, and we hope you will support
Parliament’s efforts. As noted above, this will require restoring the Constitution as it stood prior
to November 3, 2007.

Your letter’s attempts to justify summarily removing the justices and judges for refusing to sign
a loyalty oath are unpersuasive. Your letter also levels a series of accusations of misconduct
against Chief Justice Iftikhar Muhammad Chaudhry, but it does not contend that any have been
confirmed by a court of law. '
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The appropriate manner to test the substance of any of the charges is not to suspend the
Constitution and summarily to dismiss the Chief Justice, but to proceed against him according to
constitutionally mandated procedures for removal.

Finalty, even if there were merit in the unadjudicated charges against the Chief Justice, that
could not explain or justify the dismissal of dozens of senior judges, including 12 of the 17
Supreme Court Justices.

Without a judiciary that both is, and appears to be, independent from government pressure, the
rule of law cannot be secure. We urge you to reinstate all of the justices and judges dismissed

during the state of emergency.

3. Releasing Judges and Lawvers under Detention

Chief Justice Chaudhry and a number of other judges and lawyers remain under detention in
their homes or elsewhere. In his public letter the Chief Justice states that he and his family are
surrounded by barbed wire and police guards, and not allowed to leave their home.

Such unjustified detention not only violates the right to liberty of those detained, it also makes a
mockery of the independence of the judiciary. If even Supreme Court Justices can be deprived
of their liberty without trial, no judge can feel safe in ruling against the government in any
significant case. Nor can lawyers feel safe in taking independent positions against the
government.

We again urge you to release all judges and lawvyers detained in connection with the state of
emergency.
Conclusion

Events since our meeting with your Ambassador in mid-December only reinforce our concemn
that the rule of law has been set aside in Pakistan. We commend the release of most of the
thousands of persons arrested during the state of emergency. However, we are deeply concerned
by the emergency constitutional amendments that seek to make permanent the unconstitutional
purge and replacement of the judiciary, and to immunize from judicial challenge the emergency
ordinances that threaten civilian dissenters with military trials and severely undernmne the
independence of the bar. We also deplore the continued house arrest of the Chief Justice and his
family and the detention of a2 number of other judges and lawyers.
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In brief, once again, we urge you to restore the Constitution, reinstate the judges, and release the
judges and lawyers improperly detained.

As always, we stand ready to work with appropriate authorities in the event we may be of any
assistance in strengthening the rule of law in Pakistan.

Sincerely,

L ko

William H. Neukom

cC: Condoleczza Rice, U.S. Secretary of State
Anne W. Patterson, U.S. Ambassador to Pakistan
Mahmud Ali Durrani, Pakistani Ambassador to the U.S.
Mian Khurshid M. Kasuri, Pakistan Minister of Foreign Affairs
Pakistan Bar Council
Marcella B. Szymanski, Pakistan Desk Officer, U.S. State Department




