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Questions Regarding the Assessment Project

What is the goal of the project?

The ABA is examining eight U.S. jurisdictions’ death penalty systems, using as a benchmark the protocols set out in the ABA Section of Individual Rights and Responsibilities’ publication, Death without Justice: A Guide for Examining the Administration of the Death Penalty in the United States ("the Protocols"), and preliminarily determining the extent to which they achieve fairness and due process. To the extent flaws are identified in those systems, the findings will serve as bases from which states may reform their systems, impose moratoriums, and/or launch more comprehensive self-examinations of death penalty-related laws and processes.

The assessments are not intended to cover exhaustively all aspects of the death penalty, but they do cover twelve key pieces of death penalty administration, including the preservation and testing of DNA evidence, identification and interrogation procedures, crime laboratories and medical examiners, defense services, prosecutors, the direct appeal process, procedural restrictions and limitations on state post-conviction and federal habeas corpus, clemency proceedings, jury instructions, an independent judiciary, racial and ethnic minorities, and mentally retarded and mentally ill offenders.

What jurisdictions will be studied? 

The Project is conducting state assessments in Alabama, Arizona, Florida, Georgia, Indiana, Ohio, Pennsylvania, and Tennessee.   

The ABA chose states based on a variety of factors, including the size of the state’s death row, the number of anticipated problems in death penalty administration, and state bar enthusiasm and/or participation.  In order to obtain a good sense of how the death penalty is working nationwide, the ABA is conducting assessments in as wide a variety of jurisdictions as possible, including predominantly rural and urban states, states with varying levels of racial and socio-economic diversity, and states with varying types of previously identified death penalty administration problems.

Why are some capital jurisdictions not being studied? 

Limitations of time and money will keep the ABA from conducting assessments in each of the 40 capital jurisdictions.  

When will the project be complete?

It is anticipated that the assessments will be complete by July 2007.

Who is overseeing the project?

The ABA has convened a National Advisory Board to oversee grant implementation.  Currently, there are six members of this board.  They are:

· Talbot “Sandy” D’Alemberte, Professor of Law and former Dean, Florida State University College of Law, and former President, Florida State University;

· Fred Gray, Partner; Gray, Langford, Sapp, McGowan, Gray & Nathanson, and former attorney for Rosa Parks and Martin Luther King, Jr.;

· John J. Gibbons, Partner; Gibbons, Del Deo, Dolan, Griffinger & Vecchione and former chief judge of the U.S. Court of Appeals for the Third Circuit;
· Parris Glendening, President, Smart Growth Leadership Institute and former governor of Maryland;

· Mario Obledo, President, National Coalition of Hispanic Organizations;

· Raymond Paternoster, Professor, Institute of Criminal Justice and Criminology, University of Maryland;

· Penny Wakefield, former Director, ABA Section of Individual Rights and Responsibilities.
In addition, the ABA Death Penalty Moratorium Implementation Project, the internal ABA group in charge of grant implementation, has a Steering Committee, which also will provide advice and assistance in implementing the grant.  The following people are on the Moratorium Project Steering Committee:

· Stephen F. Hanlon, Partner, Holland & Knight;
· Sandra Babcock, Northwestern University School of Law;
· Lauralyn Beattie, Counsel, Office of University Counsel, Georgetown University;

· Zachary W. Carter, Partner, Dorsey & Whitney, LLP;

· Charles J. Ogletree Jr., Professor, Harvard Law School;

· Morris Overstreet, Professor, Texas Southern University Thurgood Marshall School of Law and former judge, Texas Court of Criminal Appeals;

· Cruz Reynoso, Professor, University of California at Davis School of Law and former Justice of the California Supreme Court;
· Virginia Sloan, President, The Constitution Project; and

· Thomas P. Sullivan, Partner, Jenner and Block, and co-chair, Illinois Governor’s Commission on Capital Punishment; 
· Ronald J. Tabak, Partner, Skadden, Arps, Slate, Meagher and Flom, LLP; and

· Denise Young, Habeas Assistance and Training Counsel of the Federal Public Defender Offices.

What steps are being taken to ensure the validity of the assessments, and what methodology is being used?

The ABA has worked and continues to work diligently to ensure the validity of the assessments.  Each state assessment has been or is being conducted by a state-based Assessment Team, which is comprised of and/or has access to current or former judges, state legislators, current or former prosecutors, current or former defense attorneys, active state bar association leaders, law school professors, and anyone else whom the Project felt was necessary.  Team members are not required to support or oppose the death penalty or a moratorium on executions.  
The state assessment teams were responsible for collecting and analyzing various laws, rules, procedures, standards, and guidelines relating to the administration of the death penalty. In an effort to guide the teams’ research, the Project created an Assessment Guide that detailed the data to be collected.  

The assessment findings will provide information about how state death penalty systems are functioning in design and practice and will serve as the bases from which states can reform their systems, impose moratoriums, and/or launch comprehensive self-examinations.  Because capital punishment is the law of the land in each of the assessment states and because the ABA has no position on the death penalty per se, the assessment teams focused exclusively on capital punishment laws and processes and did not consider whether states--as a matter of morality, philosophy, or penological theory--should have the death penalty.  
Who is funding the project? 

The ABA received the majority of its funding for this project as a grant from the European Commission's European Initiative for Democracy and Human Rights.  The ABA received additional funding for this project from the JEHT Foundation.
Questions Regarding ABA Policy on the Death Penalty

What is the ABA’s position on the death penalty? 

The ABA has no position on the death penalty per se, but opposes the imposition of capital punishment on mentally retarded offenders and on offenders who were under age 18 at the time they committed capital offenses.  In addition, the ABA believes that competent and adequately compensated counsel is essential in any fair and accurate death penalty system.  Its recommendations on this issue can be found in the Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases.

In February 1997, in the face of pervasive and worsening problems in the administration of the death penalty, the ABA adopted a resolution urging jurisdictions that authorize the death penalty to declare a nationwide moratorium on death penalty implementation until they can ensure that capital punishment is administered fairly and impartially, consistent with due process, and that the risk that innocent persons might be executed is minimized.

Why did the ABA adopt the moratorium resolution?

For the ABA, the question is not whether, as a matter of morality, philosophy, or penological theory, there should be a death penalty. But it has concluded that each jurisdiction that imposes the death penalty has a duty to determine whether the system under which the penalty is imposed and carried out is flawed and, if so, to eliminate the flaws. The ABA’s moratorium resolution is one of the ways the ABA has chosen to encourage such examination and correction of problems. 
The available studies, newspaper and magazine articles, case law, and first-hand reports that have considered the legal landscape of death penalty issues led the ABA to conclude that too many defendants in capital cases are not receiving the fundamental fairness due to them.  
The adequacy of legal representation for those charged with capital crimes is a major concern.  Many death penalty states have no working public defender system, and many simply assign lawyers at random from a general list.  A defendant’s life often is entrusted to an underqualified or overburdened lawyer who may have no experience with criminal law at all, let alone with death penalty cases.

The U.S. Supreme Court and the U.S. Congress have restricted the ability of federal courts to rule on the merits of petitions of death row inmates who present substantial evidence that states have imposed their death sentences in violation of the Constitution.

Numerous studies show that racial discrimination and poverty continue to play too great a role in determining who is sentenced to death.

Isn’t a call for a moratorium really just an effort to abolish the death penalty?

Many death penalty opponents support a moratorium on executions, but that is only part of the story.  Polls show that two-thirds of Americans – including 60 percent of those who are in favor of capital punishment – support a death penalty moratorium until the death penalty is imposed fairly.  
There is increasing and bipartisan support for a moratorium among government leaders.  Former Illinois Gov. George Ryan, a Republican who supported the death penalty, became the first governor to impose a moratorium on capital punishment when he did so in his state in January 2000.  Former Maryland Gov. Parris Glendening, a Democrat who supports the death penalty, became the second governor to impose a moratorium on executions when he did so in his state in May 2002.  New Jersey passed the first legislatively-imposed moratorium in January 2006.
Many Democrats and Republicans in both houses of Congress support either a moratorium or significant changes to death penalty procedures. 
Death penalty proponents and opponents who support a moratorium share a growing awareness that the death penalty simply is not being applied and carried out fairly and impartially.  They also share a concern that, as former Gov. Ryan recognized in Illinois, many innocent persons have been sent to death row.

The ABA takes no position on the death penalty per se and does not call for its abolition.  The ABA’s death penalty work remains focused on improving laws and processes and promoting a moratorium until fairness is ensured in all capital cases.

What jurisdictions have adopted a moratorium on capital punishment? 

Illinois Gov. Ryan and Maryland Gov. Glendening are the only governors so far to conclude that their states’ systems were so flawed that a moratorium was necessary.  The current Maryland governor, Robert Erlich, removed the moratorium upon taking office in January 2003.  The current Illinois governor, Rod Blagojevich, has promised to continue the moratorium until appropriate reforms are implemented.  Other states are considering these issues as well.

Moratorium legislation has been introduced in most states with the death penalty and the U.S. Congress.  One hundred forty-four local governments, from major cities like Philadelphia and Atlanta to smaller communities like Hayes, Texas, have passed resolutions calling for moratoriums in their states.  And hundreds of local civic, religious, and community organizations are working to make a nationwide moratorium a reality.

Questions Regarding the Death Penalty

How many jurisdictions have the death penalty? 

Thirty-eight states, the federal government, and the United States military have the death penalty.  The states are: Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maryland, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington and Wyoming.

How many people are awaiting execution?

As of October 2006, there were more than 3,300 people on state and federal death rows.  

What is the current law regarding execution of offenders with mental retardation?

On June 20, 2002, the U.S. Supreme Court held 6-3 in Atkins v. Virginia, 536 US 304 (2002), that executing offenders with mental retardation constitutes cruel and unusual punishment in violation of the Eighth Amendment of the U.S. Constitution.  In so ruling, the Court overturned its 1989 decision in Penry v. Lynaugh, 492 U.S. 302, which held that the death penalty in such cases did not constitute cruel and unusual punishment under the “evolving standards of decency” standard applicable in Eighth Amendment cases.  A key factor in the Court’s action in Atkins was that while only the states of Maryland and Georgia banned execution of mentally retarded offenders in 1989, as of 2002, 18 states prohibited executing the mentally retarded; two state legislatures had passed bills that would have barred such executions had the bills not been vetoed by the states’ governors; and another 12 states prohibited the death penalty entirely.  

In the majority opinion, Justice Stevens stated that the “dramatic shift in the state legislative landscape provides powerful evidence that today our society views mentally retarded offenders as categorically less culpable than the average criminal.”  Stevens downplayed the use of specific numbers, however, and explained, “It is not so much the number of these states that is significant, but the consistency of the direction of the change.”  Noting that most states that do allow for the execution of mentally retarded offenders were not actually carrying out these executions, Stevens concluded, “The practice, therefore, has become truly unusual, and it is fair to say that a national consensus has developed against it.”

Chief Justice Rehnquist, writing for the dissent, said that legislative action is the only accurate measure of a national consensus and noted that a majority of legislatures had not yet acted to ban such executions.

The Court chose not to set a definition of mental retardation, leaving that determination for each state.

The Atkins decision does not mean that mentally retarded offenders will not be executed.  Many states must still determine what constitutes mental retardation.
Are capital cases handled differently than other criminal cases?

Because they involve a life-or-death decision, capital cases are unique in our criminal justice system.  As the U.S. Supreme Court has said, “Death is different.”  The laws and judicial decisions that govern this highly specialized area of law make it clear that death penalty cases are far more demanding, complex, costly, and, of necessity, protracted, than other criminal cases.  In order to defend a case effectively, defense counsel must invest hundreds of hours in preparation, hire investigators and experts, such as mental health professionals and forensic scientists, and have a thorough knowledge of the highly specialized body of death penalty law.  Capital cases actually involve two separate proceedings: one to determine whether the accused is guilty of the charged capital offense, and a second, known as the sentencing or penalty phase, to determine punishment.  In most states and all federal courts, a jury hears both phases of the case in one trial.  In some states the jury’s penalty verdict is not binding on the trial judge; in most, sentencing is determined solely by the jury.  In all but a few states, there are only two sentencing choices in capital cases, life without possibility of parole or death.  

At the sentencing phase of a capital trial, the prosecutor is permitted to present what are known as aggravating circumstances – evidence about the offense or the defendant and his background, such as prior criminal conduct – to argue in favor of a verdict of death.  The defense presents circumstances in mitigation – evidence supporting a decision to impose a sentence other than death.  The U.S. Supreme Court has ruled that the decision-maker must be able to consider any relevant information regarding the defendant’s character or background or the circumstances of the offense that mitigate against the imposition of the death penalty.  The scope of potential mitigating evidence and its importance in the sentencing decision requires that defense counsel engage in an exhaustive life history investigation with the assistance of a multi-disciplinary team of professionals.  When undertaken with the requisite degree of thoroughness, this examination of the client and his or her family history – often the key to providing the decision-maker with an understanding of why the crime occurred – is demanding and costly.

Many of the legal issues involved in death penalty cases, and in particular the constitutional doctrines, are unique to these cases.  Competent representation at the different stages of a capital case – trial, appeal, and post-conviction review – requires specialized training, significant experience and intense preparation.  Failure to understand the intricacies of the law can lead to errors that may be fatal to the client.  It is of grave concern to the American Bar Association that the federal and state courts and legislatures have construed existing laws and enacted new legislation in ways that significantly curtail the availability of state and federal habeas corpus review to death row inmates, even when they have been convicted or sentenced to death as a result of serious, prejudicial constitutional violations.  These changes have added layers of complexity to capital representation.  In addition, in 1995, Congress withdrew all federal funding from the Post-Conviction Defender Organizations that had handled many post-conviction cases and that had mentored many other lawyers who have represented death row inmates in such proceedings.  Together, these developments have exacerbated the national shortage of qualified lawyers for individuals facing the death penalty.

If everyone who is accused of a criminal offense has the right to a lawyer, why isn’t that sufficient to protect the rights of the accused?

The U.S. Supreme Court long ago decided that anyone who is too poor to retain a lawyer and faces prosecution for a crime that could result in a jail or prison sentence is entitled to appointed counsel at trial and at the first appeal as of right.  The Court has also ruled that the right to counsel includes the right to a competent lawyer.  But there is no federal constitutional right to post-conviction counsel in the state or federal courts.

Although a majority of states now provide counsel to death row inmates seeking post-conviction review of their convictions and sentences, very few states have standards that meet ABA guidelines for quality of representation, compensation, or funding for experts and the like at all stages of the proceedings.  Moreover, several years ago the U.S. Congress eliminated the offices that provided expert advice and assistance to volunteer and appointed lawyers who represented death-sentenced inmates.
Clearly, not all lawyers are qualified to handle the exceptional challenges involved in defending a capital case.  As Stephen Bright, President of the Southern Center for Human Rights, has explained, “There are some outstanding lawyers who will occasionally take a capital case, but they find those cases drain them emotionally and financially.  In states where there are hundreds of capital cases pending at any one time, there are not nearly enough good lawyers willing to take the cases for the small amount of money paid to defend them.  And there are conscientious lawyers who, although lacking experience, training and resources, attempt to do the best they can in defending people in capital cases.  But again, those lawyers represent only a small percentage of those facing death in states where scores of capital cases are pending trial at one time.”  

ABA studies have shown that in many death penalty cases, courts appoint lawyers who lack the special skills and resources needed to handle these cases properly.  Thus, we have seen lawyers who have never before handled any criminal cases trying the most difficult kind of case of all.  Unfortunately, there are also lawyers who make it obvious to the jury that they have no belief in their clients, lawyers who fall asleep during trial, lawyers who do not prepare properly, and lawyers who are routinely denied the necessary funds to investigate the case.  The right to effective assistance of counsel should mean more than the right to a warm body at the counsel table.  Yet courts rarely have found lawyers in capital cases to be “ineffective counsel,” in violation of a defendant’s constitutional guarantees, even in these types of circumstances.  The ABA, through its policies, recommendations, and amicus curiae (friend of the court) briefs, has urged that legislatures and courts adopt and enforce standards that set the bar of performance sufficiently high to ensure that each individual who faces the death penalty is represented by a qualified and vigorous advocate.

Don’t the years of appeals before someone is put to death guarantee that the system is fair?

Unfortunately, no.  Many individuals whose convictions or death sentences may violate the U.S. Constitution cannot raise these issues in their appeals under existing strict standards of review, even though these violations may well have affected the outcome.  For example, a convicted person may not be able to raise an issue because of rules governing 1) procedural default, under which a person can lose a claim because of his lawyer’s negligent failure to raise it; 2) retroactivity, under which he can lose a claim because the U.S. Supreme Court had not recognized it as valid as of the time of his first appeal, even though it did later; and 3) a deference standard, under which a federal court may be barred from granting relief, even if it concludes that the state court erred in denying relief, unless the lower court was “unreasonably” wrong.  
Isn’t the fact that innocent people have been exonerated before they are executed a sign that the system works?

No.  In most of these cases the evidence of innocence has been due to lucky circumstance.  In Illinois, for example, journalism students at Northwestern University were instrumental in bringing about the release of several individuals on that state’s death row.  Other death row inmates were exonerated only because they happened to get free legal help from large law firms with enormous resources.

As The Washington Post noted in an editorial about innocent people freed from death row, "There are undoubtedly others, already executed or awaiting the hangman, who are victims of mistakes that will never be proven or acknowledged." 

