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Introduction 

Although courts, lawyers and the legal system try to avoid mistakes, they sometimes 
happen.  There have always been situations where, for one reason or another, material or 
information that one party claims to be privileged is disclosed to the other side.   Formal Opinion 
05-437 of the American Bar Association’s Standing Committee on Ethics and Professional 
Responsibility therefore takes the position that a lawyer who receives a document, and knows or 
reasonably should know that the document was inadvertently disclosed, should promptly notify 
the disclosing party to permit the sender to take some action to deal with the situation.   

Discovery is increasingly subjecting parties to the risk of inadvertently disclosing 
 privileged material 

Discovery has also always posed the risk of the inadvertent production of privileged 
material.  With the advent of electronic discovery – encompassing exponentially more 
“documents” and electronically stored information – the problem has become more acute.  See, 
e.g., Rowe Entertainment, Inc. v. William Morris Agency, 205 F.R.D. 421, 425-26 (S.D.N.Y. 
2002) (in a case involving e-mail, the cost of pre-production review for privileged and work 
product material would cost one defendant $120,000 and another defendant $247,000, and that 
this review would take months). See also Report to the Judicial Conference Standing Committee 
on Rules of Practice and Procedure by the Advisory Committee on the Federal Rules of Civil 
Procedure, September 2005 at 27 (“The volume of information and the forms in which it is 
stored make privilege determinations more difficult and privilege review correspondingly more 
expensive and time-consuming yet less likely to detect all privileged information.”); Hopson v. 
City of Baltimore, 232 F.R.D. 228, 244 (D.Md. 2005) (electronic discovery may encompass 
“millions of documents” and  to insist on “record-by-record pre-production privilege review, on 
pain of subject matter waiver, would impose upon parties costs of production that bear no 
proportionality to what is at stake in the litigation”). 

There are no consistent rules or procedures to deal with inadvertent production of 
privilege material 

The issue is exacerbated because there is neither a consistent substantive rule nor a 
consistent procedural mechanism for resolving it.  In general, the courts have taken three 
approaches.   

A minority of jurisdictions take the position that any privilege is waived once the 
information has been disclosed, regardless of whether the disclosure was intentional or 
inadvertent.   

Some other jurisdictions take the opposite position, holding that no waiver occurs unless 
the party intended to disclose the privileged material.   

The third position, adopted by a majority of courts, is to consider all the circumstances of 
the disclosure to determine, on a case-by-case basis, whether the inadvertent disclosure has 
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waived any privilege.  In making this determination, these courts generally apply a multi-factor 
analysis that considers (1) the reasonableness of the precautions taken to prevent inadvertent 
disclosure; (2) the amount of time taken to remedy the error; (3) the scope of discovery; (4) the 
extent of the disclosure; and (5) whether the interests of justice would be served by relieving the 
party of its error.   

Notwithstanding the varying approaches applied by the courts, ethical rules and opinions 
may impose a duty on the attorney receiving inadvertently disclosed privileged materials to 
notify the opposing party of the disclosure so the producing party can take remedial steps.  
Proposed federal rule changes will soon require attorneys to return or segregate these materials 
when notified by the adverse party until the court is able to rule on the question of waiver. 

Because the courts have taken different positions on inadvertent disclosures, litigants who 
discover or are informed of an inadvertent disclosure may have little idea whether their 
privileges will continue to be enforced.   Inadvertent disclosures are a recurring problem in 
litigation, especially in complex cases with expansive document production.   

We believe that the better reasoned position is that a privilege should not ordinarily be 
deemed waived unless the waiver was knowing and voluntary.  The attorney-client privilege and 
its companion, the work-product doctrine as codified in Fed. R. Civ. P. 26(b)(3), are too 
important to the legal system to permit an inadvertent act from overriding them.   

There should be consistent rules and procedures 

Courts, attorneys and parities presented with the issue of inadvertently disclosed 
privileged material should therefore (a) have clear, consistent rules to resolve the issue and (b) 
also have clear, consistent procedures to do so.   

We therefore recommend that, where appropriate, the Federal Rules of Evidence and/or 
the Federal Rules of Civil Procedure, along with their analogues in state rules of evidence or 
procedure, be amended to provide that a disclosing party may reassert its privileges by promptly 
notifying the other parties of the inadvertence of the disclosure and the privileges asserted.  On 
receipt of this notice, the receiving parties must then promptly safeguard and make no further use 
of the inadvertently disclosed materials, but with the option of being able to then challenging the 
applicability of the privilege, the inadvertence of the disclosure, the timeliness of the notice, or 
the waiver of the privilege based on specified relevant factors. 

Background 

The ground rule for discovery in the federal courts is Federal Rule of Civil Procedure 
26(b)(1):  parties “may obtain discovery of any matter, not privileged, that is relevant to the 
claim or defense of any party . . . .”   

Under Federal Rule of Evidence 501, privileges are “governed by the principles of the 
common law as they may be interpreted by the courts of the United States in light of reason and 
experience,” subject to any requirements imposed by the Constitution, Congress, or the Supreme 
Court.   
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For cases where the “rule of decision” for a claim or defense is governed by a state law, 
Rule 501 requires the federal court to apply the evidentiary privilege as determined by the law of 
that state. 

Fed. R. Civ. P. 26(b) and Fed. R. Evid. 501, however, provide no guidance to judges, 
attorneys or parties about (a) what materials are exempt from discovery because they are 
privileged, (b) what happens when privileged material is inadvertently produced or (c) what 
factors and procedures should be used to decide these issues.  Instead of one rule, litigants must 
look to a body of often conflicting case law developed by the federal and state courts.  Faced 
with the recurring issue of inadvertent disclosures, the courts have developed three general 
approaches to the problem.  See generally  Hopson v. City of Baltimore, 232 F.R.D. 228 (D.Md. 
2005) for a discussion of this case law. 

First, some jurisdictions say that an inadvertent disclosure does not waive a claim of 
privilege.  Courts taking this approach generally reason that waiver is a question of intent, and 
that a truly inadvertent disclosure does not demonstrate the intent required for a true waiver of 
the privilege.  See, e.g., Redland Soccer Club, Inc. v. Department of Army, 55 F.3d 827 (3d Cir. 
1995); Corey v. Norman, Hanson & Detroy, 742 A.2d 933, 940-42 (Me. 1999); Sterling v. 
Keidan, 412 N.W.2d 255, 257-58 (Mich. Ct. App. 1987).   

These courts also reason that the privilege belongs to the client, not the attorney, and 
therefore only the client can voluntarily waive a privilege.  E.g., Herbert v. Anderson, 681 So.2d 
1127, 1128-29 (La. Ct. App. 1991); Leibel v. General Motors Corp., 646 N.W.2d 179, 185-86 
(Mich. Ct. App. 2002); Harold Sampson Children’s Trust v. Linda Gale Sampson 1979 Trust, 
679 N.W.2d 794, 796 (Wis. 2004).   At least one state has adopted this “no waiver” approach by 
placing it directly into the general discovery rules.  See Tex. R. Civ. P. 193.3(d) (production of 
material without intending to waive a claim of privilege does not waive the claim if the party 
amends its discovery responses to assert the privilege within ten days of discovering the 
production was made). 

Second, a few courts take the opposite view, holding that even an inadvertent disclosure 
waives any privilege for the materials disclosed.  The finding of waiver is an automatic and 
necessary result of the materials having been disclosed to an opposing party.  E.g., Ares-Sereno, 
Inc. v. Organon Int’l B.V., 160 F.R.D. 1, 4 (D. Mass. 1994); FDIC v. Singh, 140 F.R.D. 252, 
253-54 (D. Me. 1992). 

Third, the majority position (including most federal courts), is to consider all relevant 
circumstances in determining whether an inadvertent disclosure should result in the waiver of a 
privilege.  Among other factors, these courts examine (1) the reasonableness of the precautions 
taken to prevent inadvertent disclosure; (2) the amount of time taken to remedy the error; (3) the 
scope of discovery; (4) the extent of the disclosures; and (5) whether the interests of justice 
would be served by relieving the party of its error.  See, e.g., Alldread v. City of Grenada, 988 
F.2d 1425, 1433-34 (5th Cir. 1993) (governmental attorney-client privilege); Hydraflow, Inc. v. 
Enidine Inc., 145 F.R.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege);  Edwards v. 
Whitaker, 868 F. Supp. 226, 229 (M.D. Tenn. 1994) (attorney-client privilege); see also Scott v. 
Glickman, 199 F.R.D. 174 (E.D.N.C. 2001); John Blair Communications, Inc. v. Reliance 
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Capital Group, L.P., 182 App. Div. 578 (N.Y. Ct. App. 1992); Dalen v. Ozite Corp., 594 N.E.2d 
1365, 1371-72 (Ill. Ct. App. 1992). 

The American Bar Association’s Civil Discovery Standard 28 (August 2004) advises that 
“[t]he parties should consider stipulating in advance that the inadvertent disclosure of privileged 
information ordinarily should not be deemed a waiver of that information or of any information 
that may be derived from it.”  See also Dowd v. Calabrese, 101 F.R.D. 427, 439 (D.D.C. 1984) 
(no waiver where the parties stipulated in advance that certain testimony at a deposition “would 
not be deemed to constitute a waiver of the attorney-client or work product privileges”); 
Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 290 (S.D.N.Y. 2003) (parties may enter into 
“so-called ‘claw-back’ agreements that allow the parties to forego privilege review altogether in 
favor of an agreement to return inadvertently produced privilege documents”).    

This kind of an agreement can bind only the parties to the agreement.  If they want 
protection against non-parties, for example, in other litigation, the agreement must be made part 
of a court order. See Hopson v. City of Baltimore, 232 F.R.D. 228, 238 (D.Md. 2005) (“it is 
essential to the success of this approach in avoiding waiver that the production of inadvertently 
produced privileged electronic data must be at the compulsion of the court, rather than solely by 
the voluntary act of the producing party”). 

Consistent with these principles, recent proposed amendments to the federal discovery 
rules, which most likely will go into effect on December 1, 2006, therefore encourage parties to 
discuss entering into agreements on inadvertent privilege waiver as part of early discovery 
planning and to have those agreements formalized by the Court in the initial scheduling order.   

Where the parties do not enter into an agreement, the proposed amendments establish a 
procedure for the court to resolve claims of privilege after documents have been produced.   

The amendments do require that a party that receives notice that the producing party is 
asserting a claim of privilege must “promptly return, sequester or destroy the specified 
information and any copies and may not use or disclose the information until the claim is 
resolved.”  A receiving party may then “promptly present the information to the Court under seal 
for a determination of the claim.”  The proposed amendments require that “[i]f the receiving 
party disclosed the information before being notified, it must take reasonable steps to retrieve it” 
and “[t]he producing party must preserve the information until the claim is resolved.” 

We laud these proposed amendments and believe they should be adopted. 

General ethical principles also recognize that an attorney who receives privileged 
material may have an obligation to notify the producing party.  Formal Opinion 05-437 of the  
ABA’s Standing Committee on Ethics and Professional Responsibility recently reaffirmed that a 
lawyer who receives a document, and knows or reasonably should know that the document was 
inadvertently disclosed, should promptly notify the disclosing party to permit the sender to take 
remedial action to protect the privilege.  Although Formal Opinion 05-437 does not address  
whether the disclosure waives privilege, it recognizes that inadvertent disclosures are not 
uncommon in litigation, and that an attorney or party who makes an inadvertent disclosures will 
usually have a remedy to limit any harm caused by the disclosure.  See also Formal Op. 94-382 
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(requiring attorney to notify opposing counsel of receipt of privileged materials); Formal Op. 92-
368 (same). 

Proposed Amendments 

The Section of Litigation recommends that the Federal Rules of Evidence and/or the 
Federal Rules of Civil Procedure be amended in a fashion that would (i) allow a party to 
continue to assert privilege for inadvertently disclosed material, (ii) require the return of this 
material after a timely request to do so and (iii) provide a clear set of consistent factors to be 
used by the court in determining whether privilege has been waived by inadvertent disclosure. 

Why Rule Amendments Are Called For 

Inadvertent disclosures are a real and recurring problem, particularly in this day and age 
of complex cases and discovery that often involves electronic information and/or significant 
volumes of documents.  Even the most thorough screening may not prevent privileged material 
from slipping through the cracks in a document production.  Accidental disclosures may occur 
for any number of understandable reasons, including (i) the failure to recognize that a 
communication involves an attorney, (ii) a client’s mistaken inclusion of trade secret documents 
in a file of otherwise discoverable materials and (iii) copying or handling errors occurring after 
the producing attorney’s review of the production documents.    

Only a few courts have held that inadvertent disclosure automatically waives the client’s 
privilege.  This approach has been rejected by the overwhelming majority of courts, and rightly 
so.  Ordinary waiver principles require that a party intentionally relinquish a known right, which 
is obviously not the case when a disclosure has been done inadvertently.   

Most courts have therefore adopted a multi-step inquiry that considers all relevant 
circumstances and tends to lean in favor of preserving privilege.  Part of this calculus properly 
includes an assessment of whether the party or counsel took reasonable steps to prevent the 
disclosure of privileged material.  It also provides flexibility where protection of the privilege 
would lead to an unjust result.  (We would note that the balancing-test approach is a default rule 
– one that the parties can modify in advance by agreement, something that is encouraged by both 
the ABA Civil Discovery Standards (August 2004) and the proposed amendments to the federal 
discovery rules.) 

The applicable rule or rules should have three major features.   

First, a party should be required to raise the privileged status of inadvertently disclosed 
materials within a specified period of days of actually discovering the disclosure by notifying the 
other parties and amending its discovery responses to identify the materials and the privileges.  
The period should run from when the party actually discovers the disclosure has been made, not 
from when the material was produced.  This is consistent with both (a) the policy underlying the 
privilege and (b) the normal rules of waiver that require an intentional (as opposed to 
inadvertent) relinquishment of a known right.  At the same time, the specified window would 
require the producing party to act promptly to remedy the disclosure once it has been discovered. 
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Second,  any inadvertently disclosed materials should have to be promptly returned to the 
party that produced them, or destroyed or sequestered, while the issue is being resolved.  This 
“preservation” provision is necessary because some parties might object to a request to return 
inadvertently disclosed materials, arguing that they are not privileged or that any privilege has 
been waived.  There should therefore be an affirmative obligation on all parties to return, destroy 
or sequester any disputed materials until the court can consider the applicability of the asserted 
privileges and whether the privilege has been waived. 

Third,  there should be specific grounds for testing the inadvertent disclosure. 

One, the receiving party should be able to challenge the disclosing party’s claim that the 
material is privileged.  (Having already seen the material, the receiving party should be in an 
excellent position to assess its privileged status.)   

Two, the receiving party should also be able to challenge the timeliness of the producing 
party’s notice recalling the material on a claim of privilege.   

Three, the receiving party should be able to assert that the circumstances surrounding the 
production or disclosure warrant a finding that the disclosing party has waived any claim of 
privilege.  The court should apply the generally accepted multi-factor analysis followed by the 
majority of federal courts and many state courts that assesses (1) the reasonableness of the 
precautions taken to prevent inadvertent disclosure; (2) the scope of discovery; (3) the extent of 
the disclosure; and (4) whether the interests of justice would be served by relieving the party of 
its error.   

We would note, however, that we recommend omitting one of the factors some courts 
have considered – the amount of time taken to remedy the error – from this list.  To provide 
clarity and certainty (and to comport with the policy underlying privilege and the normal rule of 
waiver), the sole test in terms of time should be whether the disclosing party has given notice of 
the inadvertent disclosure within a specified number of days of actually discovering it.   If notice 
was given within this time, it is timely.  If not, it is not timely, and the material should no longer 
be entitled to protection as privileged. 

The proposed House of Delegates resolution also calls on the states to adopt analogous 
state rules so there will be consistency and predictability to this important recurring issue. 

We would also note that some commentators have suggested that Congress, pursuant to 
its Commerce Clause powers, should adopt a nationwide rule that would apply in both federal 
and state courts.  Given litigation has become increasingly “multi-state” and involves courts, 
parties and issues in more than one state, we would also applaud the adoption of a nationwide 
standard. 

      Brad D. Brian, Chair 
      Section of Litigation 

August 2006 
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