REPORT!

On February 14, 2005, the ABA House of Delegates adopted Resolution 106, calling
upon the United States Government “to take all necessary and proper actions within its power to
end the ongoing atrocities (including genocide, crimes against humanity, and war crimes) in
Darfur, Sudan; to provide international humanitarian assistance to the refugees in eastern Chad,;
and to take steps to secure the referral of the situation in Darfur to the International Criminal
Court for investigation and prosecution of the individuals responsible for such crimes.”

About one month later, ABA President Robert J. Grey wrote on behalf of the ABA to the
President of the United States, urging the United States Government to support, or at least refrain
from opposing, a resolution by the U.N. Security Council referring the situation in Darfur to the
International Criminal Court (ICC).>

On March 31, 2005, the Security Council adopted resolution 1593, “refer[ing] the
situation in Darfur since 1 July 2002 to the Prosecutor of the International Criminal Court,” and
“invit[ing] the Prosecutor to address the Council within three months of the date of adoption of
this resolution and every six months thereafter on actions taken pursuant to [the] resolution.”*
The United States Government abstained from voting.

Since the referral, the ICC’s Office of the Prosecutor (OTP) has begun the process of
investigating the matter and bringing to justice those responsible for crimes in connection with
the Darfur crisis. On June 1, 2005, the Prosecutor opened a formal investigation.* In its first
report to the Security Council on June 29, 2005, the Office of the Prosecutor acknowledged that
there was

a significant amount of credible information disclosing the commission of grave crimes
within the jurisdiction of the Court having taken place in Darfur. These crimes include
the Kkilling of thousands of civilians and the widespread destruction and looting of
villages, leading to the displacement of approximately 1.9 million civilians. The
conditions of life resulting from this violence have led to the deaths of tens of thousands
from disease and starvation, particularly affecting vulnerable groups such as children, the
sick and the elderly. Information also suggests a pervasive pattern of rape and sexual
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violence taking place throughout Darfur, including allegations of gang rape, as well as
attacks on children and young girls.’

The Office of the Prosecutor gave a second report on December 13, 2005, indicating that
it had organized a core team of twenty-six individuals representing nineteen nationalities, had
identified witnesses in seventeen countries, had screened over 100 potential witnesses, and had
taken a number of formal statements. The team had also registered and analyzed more than
2,500 itéems of physical evidence collected by the International Commission of Inquiry for
Darfur.

The United States has taken some steps to address the Darfur crisis. In September 2004,
then-Secretary of State Colin Powell declared that genocide had been committed in Darfur by the
government-backed militias. Almost one year later, in July 2005, current Secretary of State
Condoleezza Rice visited Darfur to meet with Sudanese officials, African Union representatives,
NGO workers, and internally displaced persons. The United States contributed $132 million to
the U.N. Mission in the Sudan in the 2005 fiscal year, and another $113 million through
February of the 2006 fiscal year.” And on April 27, 2006, President Bush issued an executive
order freezing the assets of anyone deemed to have posed a threat to the peace process or
stability in Darfur.®

A peace agreement between the Government of the Sudan and the largest and most
powerful rebel group, a faction of the Sudan Liberation Army (SLA), reached a peace agreement
on May 5, 2006, but how it will affect the situation on the ground remains to be seen. It is of
particular concern that the two other rebel groups, including an SLA splinter faction, have
refused to sign the accord.

Meanwhile, since the February 2005 ABA resolution, the situation on the ground has
deteriorated significantly . Both the OTP and Human Rights Watch have documented an
escalation in violence against civilians, humanitarian workers, and African Union peacekeepers
in late 2005. The violence has also reached across Sudan’s western border into eastern Chad.’
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There are substantial obstacles to progress in the area. The United Nations High
Commissioner for Refugees has decided to reduce its 2006 budget for work in Darfur by 44%,
“Ii]n view of the limited access to some areas and a reduced number of field staff.”*° In
neighboring eastern Chad, to which many Darfur refugees have fled, violence has forced most
local and international NGOs to suspend their activities.** In October 2005, five African Union
peacekeepers and two civilian drivers belonging to a peacekeeper contractor were killed.
Although the number of government-backed militia attacks against villages has declined,
according to Human Rights Watch, “this is largely because most of the targeted population has
already been displaced from the most fertile, desirable rural areas.”*?

Thus, despite the efforts of the ICC, the United Nations, the African Union, and other
international and non-governmental organizations, the situation in Darfur has worsened:

As of December 2005, more than half of Darfur’s six million people—Arabs and non-
Arabs, pastoralists and farmers—now suffer the effects of a collapsed economy, little or
no freedom of movement, and the loss of livelihoods from looted and destroyed property.
More than two million displaced victims of “ethnic cleansing” in Darfur remain confined
in camps, some for more than two years, where they are almost entirely dependent on
foreign assistance and remain vulnerable to violence. Most displaced persons are unable
to return to their rural homes due to the insecurity created by government forces and
Janjaweed. Where individuals have attempted to return, they face continuing harassment
and deadly attacks from growing numbers of armed groups, including the rebel
movegr;ents, in some cases at the hands of the same persons who forcibly displaced

them.

It is clear that, despite the involvement of the ICC in investigating the atrocities in
Darfur, the violence and murder will continue unless the international community can establish a
meaningful presence on the ground. An African Union peacekeeping mission of approximately
7,700 soldiers and civilian police officers has been present in Darfur since 2004, under a
mandate to monitor the situation and protect civilians under imminent threat. However, the
effectiveness of this task force has been constrained by a lack of resources and manpower. At
present, the African Union is considering transferring its mandate to the United Nations, but
resistance from Sudan has delayed any decision.**
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Moreover, since the ABA passed Resolution 106, the United States has yet to pass two
major pieces of legislation proposing, among other measures, sanctions against perpetrators of
crimes against humanity and genocide in Darfur. The Darfur Peace and Accountability Act of
2005 (S. 1462) was passed by the Senate in November 2005. The House of Representatives
passed a similar bill, the Darfur Peace and Accountability Act of 2006 (H.R. 3127) in April
2006, but it is still awaiting action by the Senate. The House of Representatives bill has been
referred to the Senate for a committee recommendation.

The need for immediate action to halt the crimes being committed in Darfur has never
been more urgent. Thousands of civilians have already perished. Thousands more will die if
something is not done now. Therefore, consistent with our policy of condemning genocide and
other serious violations of international humanitarian law, in support of the International
Criminal Court, and its goal of advancing “the rule of law in the world” (ABA Goal VIII), the
ABA should now call upon our government to take all necessary and proper steps within its
power to end this ongoing genocide and avert the deaths of hundreds of thousands of African
civilians.

Respectfully submitted,

Brad Brian, Chair
Section of Litigation
August 2006



