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Isthe trial an endangered speciesin our
courts? Are the number of trials declin-
ing and, if so, why?And should we care?

The Section of Litigation has under-
taken a major project to answer these
guestions under the leadership of the
Section’s Civil Justice Initiative, chaired
by Professors JoAnne Epps of Temple
University, Steve Landsman of DePaul
University, and Bob Sayler of the Uni-
versity of Virginia. “The Vanishing
Trial” project isthe largest single initia-
tive the Section has ever funded. We set
out to document, and then to analyze,
what many of us knew anecdotally from
our own practices—that old-fashioned
trials are an increasingly rare beast.

First, we turned to Marc Galanter of
the University of Wisconsin Law School
to collect as much data as possible about
what is happening with trials, especially
in the federal courts. That data collec-
tion formed the predicate for papers by
15 of the most respected academics in
the country on a variety of topics relat-
ing to the vanishing trial, its causes and
consequences. In December 2003, we
brought together the academics with
state and federal judges and leading
practitioners, including ABA President-
Elect Robert Grey, for an extraordinary
two-day symposium to discuss the data,
present the papers and begin to consider
the myriad of issuesthey raise.

a nerve.
he Vanishing Trial project fspawned a

blizzard of publicity in both the legal
and mass media, and has been and will
continue to be the subject of follow-on
conferences hosted by bar groups
across the country. In light of the over-
whelming interest this has generated, |
will use this column to outline some of
the data and findings and share some
thoughts from the symposium on why
the trial may be vanishing and what it
means for our justice system.

Let’'sDothe Numbers

In federal courts, the declinein trials
has been steep and dramatic. In 1962,
there were 5,802 civil trialsin the federal
courtsand 5,097 criminal trials, for atotal
of 10,899. In 1985, total federal trialshad
risen to 12,529. By 2002, however, trials
had dropped to 4,569 civil trials and
3,574 criminal trials. Thus, our federal
courts actually tried fewer casesin 2002
than they did in 1962, despite a fivefold
increasein the number of civil filingsand
more than a doubling of the criminal fil-
ings over the same time frame. In 1962,
11.5 percent of federal civil cases were
disposed of by trial. By 2002, that figure
had plummeted to 1.8 percent.

Interestingly, the mix of jury and
bench trials has also changed over time.
A higher percentage of today’s civil tri-
as are before juries, and the number of
bench trials has fallen significantly. In
1962, there were slightly more bench
than jury trials, but by 2002 two-thirds
(65.8 percent) of civil trialsweretried to
ajury. Tota civil jury trials went from
2,765in1962,t03,361in 1972,t04,771
in 1982, and then dropped to 4,279 in
1992, down to 3,006 in 2002.

Professor Galanter’s groundbreaking
research also showed that the types of
civil cases being tried have also changed,
reflecting, at least in part, the changing
nature of the federal civil docket. Trials
of tort casesin federal courts have plum-
meted. In 1962, one in six tort cases
went to trial; by 2002, only onein 46
was tried. The percentage of civil trias
that involve contract disputes also
declined dlightly. Meanwhile, trials in
civil rights actions went from lessthan 1
percent of civil trialsin 1962 to more
than one-third of civil trialsin 2002.

Similar trends appear in the cases
handled by federal magistrate judges.
Magistrate judges tried 570 cases in
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1979 (thefirst year for which datais
available), 1,919 in 1996, and only
959 in 2002. As with trials before
Article 1l judges, the number of tri-
als went down while the number of
magistrate judges increased signifi-
cantly. In 1982, one-third of magis-
trate dispositions were by trial; in
2002, the percentage had dropped to
only 7.5 percent.

Of course, the data on federa
courts tells only a small part of the
story of trials in the United States.
The vast majority of trials—an esti-
mated 88,000 in 1999—are in state
courts. For a variety of reasons, the
data on state court case filings, dis-
positions, and trials is sketchier.
Brian Ostrom and his colleagues at
the National Center for State Courts
reported ontrial trendsin state courts
from 1976 through 2002. In the 22
states for which data is available,
civil jury trials are down by 28 per-
cent and, in 2002, represented 0.6
percent of thetotal civil dispositions.
Therate of bench trialsin civil cases
has also dropped.

Why AreTrials

Disappearing?

What has caused this dramatic
decline in trials? While more work
needs to be done on thisissue, there
is no shortage of theories.

On the criminal side, there was
near unanimity that the federal sen-
tencing guidelines are responsible for
the decline in the criminal trial. They
impose a substantial penalty on a
defendant who choosesto exercisehis
right to atrial—and since they appear
to have been designed to encourage or
coerce, depending upon your view,
defendants to enter into plea agree-
ments, they appear to be working.
Fewer defendants today will take the
risk that is associated with a trial. It
may be no more complex than that.

On the civil side, the causes are
more complicated and perhaps more
difficult to separate. Theexplosionin
new case filings is certainly at least
partly to blame for the vanishing
trial. As case filings continue to
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climb—federal courts disposed of
258,000 civil casesin 2002—judges
have to cope with ever-increasing
dockets. The sheer time it takes to
manage these large casel oads may
place such pressure on court
resources that there smply isn’t the
time to try many cases. Or, put dif-
ferently, judges are placed under
enormous pressure to dispose of as
many cases as possible. In many
jurisdictions, judges are evaluated
based on their case disposition rates,
an evaluation system that is uniquely
hostile to trial dispositions because,
by definition, they take longer.

For whatever reason, somejudges
are simply anti-trial. Judith Resnick
of Yale documented judges who
view trials as “failures” that occur
only when lawyers have not done
their job and obtained a negotiated
resolution. These judges view them-
selves as case-resolvers—the faster
the better. They have their ways of
exacting atoll on those who want to
hold out for ajury trial.

We as trial lawyers bear some
responsibility because we have made
the process of getting to trial too
expensive and, relatedly, the trials
themselvestoo long. Discovery istoo
broad, takes too much time, and costs
the parties too much money. The data
suggests that the average trial in fed-
eral court islonger today than it used
to be. When one trial uses more than
its fair share of court resources, that
leaves fewer resources for the next
trial. We can do better—I personaly
cannot recall atrial | have beenin that
| thought, in retrospect, wastoo short.
Virtualy all of the participants at the
symposium were in favor of manag-
ing trial resources more carefully.
Judgesand trial lawyersdike favored
the use of a chess clock approach to
trials where, after consultation, the
court gives each side a fixed amount
of time to present its case through
both direct and cross-examination.
The lawyer isfreeto allocate histime
as he thinks best, but must live within
thetotal limits set by the judge.

Another cause of the declining
trial is the rise in summary judg-
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ment. Stephen Burbank of the Univer-
sity of Pennsylvania concluded that the
rate of case termination by summary
judgment rose from approximately 2.8
percent in 1960 to approximately 7.7
percent in 2000. At the same time,
however, he cautioned that the rate of
summary disposition varies both
among different federal courts and
among case types. While there is dis-
agreement over whether the Supreme
Court’s Celotex trilogy accelerated the
rise in summary dispositions, it seems
evident that more, and a higher propor-
tion of, cases are now being resolved
under Rule 54 than in prior decades.

Alternative dispute resolution, in all
of its permutations, also contributes to
the declining trial rates. The trend
toward privatization of dispute resolu-
tion is well documented, though any-
thing approaching meaningful statistics
is hard to come by. Virtualy every con-
sumer contract now requires that the
consumer waive her rights to adjudicate
any dispute in court, and courts have
enforced such arbitration clauses. As
Thomas Stipanowich of the CPR Insti-
tute for Dispute Resolution reminded
us, the ADR fidd islargely unregulated
and, by its nature, overwhelmingly pri-
vate. It isimpossibleto know how many
matters are diverted from the courts to
arbitration, but it is surely safe to say
that the rise in arbitrations reduces the
number of courtroom trials.

Some argue that trials are going
away because litigants—particularly
corporate litigants—no longer can
abide the perceived uncertainty and
unpredictability of a jury trial. The
demonization of our jury trial system
centers largely on tort actions and per-
ceived extremes in verdicts. The cer-
tainty of aknown result drives litigants
to compromise and settle rather than
risk the unknown of ajury trial. Some
believe the old saw that a bad settle-
ment is better than a good trial.

The Consequences

As we examine this important
issue, we must be cautious, as David
Kendall of Williams & Connolly
reminded us, not to be nostalgic for
something that never was. To be sure,
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trials have never been our principal
method of dispute resolution. It has
long been true that most cases settle,
or are otherwise resolved, well before
the jury is seated in the box. Our
examination of the consequences of
the vanishing trial must take care not
to overstate therole of the jury trial in
“the good old days.”

Still, the trends are clear enough that
we must start asking what the diminish-
ing trial meansfor our justice systemand
our society. And what, if anything, the
organized bar should be doing about it.

[, for one, am atrue believer in the
adversary system and the jury trial in
particular. The jury trial—with al of its
faults—is democracy and self-gover-
nance in action. Beyond the passive act
of voting, jury service may be the only
opportunity most citizenshaveto partic-
ipate in any aspect of government. The
studies I’ ve seen show that, on average,
most jurors work very hard to do the
right thing, and leave their jury service
feeling good about their experience and
about the justice system. In a democra-
tic society, that matters. And the cost of
losing that citizen participation in gov-
ernment isimpossible to calculate.

The privatization of disputeresolution
has a host of consequences. The plead-
ings, testimony, documents—and the
result—are shielded from public view.
Indeed, that isone of thereasonslitigants
turn to private dispute resolution in the
first place. Neither the public nor the
press has a segt in the private arbitration
courtroom. Arbitration decisions con-
tribute nothing to the devel opment of the
common law. There is anecdotal evi-
dence that, in some areas, the siren song
of private arbitration is affecting the
bench because judges, underpaid amost
everywhere, can earn so much more by
leaving the bench to open their own
practice as a “neutral.” Moreover, the
private judge has none of the protections
of an independent judiciary and isthere-
fore subject to pressures from which a
judge with lifetenureisimmune. Andin
my experience, the private neutrals
selected in significant commercia mat-
ters do not reflect the same diversity as
thejudiciary.
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There is aso something of a chicken
and egg issue when it comes to training
the trial lawyer. Is it possible that
lawyers sometimes settle a case because
they don’t know how to try one? And if
there are fewer trials to go around, then
surely over time, fewer lawyers will
have meaningful experience in trying a
case. When | started practicing, it was
expected that before an associate was
considered for partner, she have consid-
erable trial experience and hopefully at
least one trial asfirst chair. Now, firms
routinely elect new litigation partners
who have never even second-chaired a
tria. As the diminishing trial practice—
as opposed to the litigation practice—is
concentrated in fewer seasoned advo-
cates, we are increasingly moving
toward a barrister system.

One of the interesting findings of the
research is that the vanishing trial has
worked a change in the timing of settle-
ments. In the old days when the “threat”
of atrial was a potential, settlements
often did not happen until the eve of the
trial. As fewer cases go to tria and pre-
trial adjudicationstakeonincreasing sig-
nificance, settlements tend to happen
sooner and tend to occur ontheeve of an
important pretrial event, such as a hear-
ing or ruling on a dispositive motion. To
the extent that the earlier settlement
saveslitigation costs, thischange may be
apositive side effect.

Finally, as we watch trials diminish,
we are reminded by Paul Butler of
George Washington University, anong
others, that there are important and
intangible social benefits that flow
from the public trial. Trials can be
about catharsis and healing. Trials can
educate and enlighten. Trials can be a
catalyst for change. Trials can bring the
light of public scrutiny into what would
otherwise be the dark corners of our
social landscape. Settlement and com-
promise can be viewed as just another
step toward moral relativism, where
there are only shades of grey. Tridlsare
about right and wrong, good and bad,
innocence and guilt.

The vanishing trial may be the most
important issue facing our civil justice
system today. It deserves our continued
attention. &



