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INTRODUCTION

Many things can wait.

The child cannot.

Now is the time his bones are being formed,
His blood is being made,

His mind is being devel oped.

To him, we cannot say tomorrow.

His name s today.*

So it iswith justice for children. Children cannot wait to have their essential
needs for food, clothing, shelter, or medical care met. Children cannot wait to be free
from physical, sexual or emotional abuse. Children cannot wait to obtain a safe,
nurturing and permanent home in which to grow up. Children cannot wait to have their
mental health, educational, or immigration needs met. Children cannot wait to have
competent legal representation when they are charged with acrime. If, as a society, we
truly believe that “children are our future,” we have failed to put our money where our

mouths are when it comes to meeting children’s legal needs.

Indeed, the timely delivery of quality legal servicesto children in desperate need
is desperately needed. Faced with dwindling financial resources, communities all over
the United States are struggling with this dilemma. This Report is an appeal to the
private bar to get involved and use its legal expertise on behalf of Houston’s children.
The window of opportunity for making a differencein a child slifeisopen only for a
short period of time, but lawyers are uniquely situated to make the difference. It isthe

hope of the authors of this Report that the private bar will respond to this pleafor help

! Gabriella Mistral was a Chilean poet, educator and diplomat, and in 1945 she became the first Latin
American woman to receive the Nobel Prizein literature.



through pro bono work to supplement, not replace, existing legal services for Houston's

most vulnerable children.

This Report is the work of the American Bar Association (ABA) Section of
Litigation Children’s Rights Litigation Committee (CRLC) in collaboration with the
following law firms/corporations. Baker & McKenzie (Chicago and Houston), Fulbright
& Jaworski (Houston), Greenberg Traurig (Denver and Washington, D.C.), Keith &
Miller, Linebarger Goggan Blair & Sampson (El Paso), Locke Liddell & Sapp
(Houston), Mounce, Green, Myers, Safi & Galatzan (El Paso), Shook, Hardy & Bacon
(Houston), Susman Godfrey (Houston), and Vinson & Elkins (Houston).? The CRLC is
the successor to the Task Force on Children, created in 1992 by the Council of the ABA's
Section of Litigation at the request of former Chairs Louise LaMothe and Robert N.
Sayler, to address the crisisin juvenile courts and in children'slives. The stated purposes
of the Task Force were to inspire and assist lawyers to undertake the direct pro bono
representation of children and to support and multiply the number, range, and quality of
children's legal projects.

In 1998, the Children’s Rights Litigation Committee was established, a standing
committee of the Section of Litigation, to serve the needs of members of the Section of
Litigation who were children’slawyers or litigators interested in children’s legal issues.
Additionally, the CRLC was to continue the work of the Task Force by recruiting Section
of Litigation members to join the committee and take pro bono cases for children,

increase legal representation for children and improve the quality of children’slegal

2 Law firms and volunteers will also be identified in the sections of the Report addressing the specific areas
in which they participated.



representation, and provide technical assistance to individuals and groups desiring to start
children’s law programs.

In 2004, children have an urgent need for advocacy and representation in awide
array of situations.®> The CRLC has a Working Group of 10 children’slaw and litigation
experts, who, through the generosity of the Section of Litigation, are able to travel
nationwide both to increase the number of pro bono lawyers for children and the number
of children’slaw programs nationwide to respond to children’slegal needs. The
Working Group responds to requests for technical assistance in the start up and expansion
of child advocacy programs, assists with the training of pro bono lawyers, and focuses
outreach to geographic areas where children’s legal needs are the greatest.

Scott Atlas, Chair of the Section of Litigation during the 2002 — 2003 term and
partner at Vinson & Elkinsin Houston, chose Houston as the site of the 2003 Section of
Litigation Annual Meeting. Aware that there isno children’s law center in Houston,
CRLC recognized this as an opportunity to possibly expand children’slegal servicesin
the Houston area. Accordingly, the CRLC and members of Houston law firms undertook
an effort to identify whether there were unmet legal needs for children in Harris County,
Texas, with afocus on three areas: child protection, delinquency, and school
suspension/expulsion.

The vision of the project wasto provide a baseline, credible analysis of children’s
urgent legal priorities that might serve as a springboard for the formation of atask force

or other entity to create a follow-up plan addressing the unmet needs of Houston’s

3 See ABA Steering Committee on the Unmet Legal Needs of Children, America’s Children Still at Risk, A
Report of the Seering Committee on the Unmet Legal Needs of Children (2001) (depicting unresolved legal
issues facing America’ s children and recommending ways individual lawyers and the organized bar can
addressthiscrisis).



children. The ultimate goal of this Report is to provide a mechanism to meet the unmet
legal needs of childrenin Harris County. It is CRLC's hope that in identifying the needs
and proposing a variety of solutions, we can inspire members of the private bar to
dedicate time and resources to address the urgent legal needs of Harris County children.

In conducting this needs assessment, CRLC did not attempt to assess the quality
of representation that children are currently receiving as such an analysisis beyond the
scope of thisproject. In addition, CRLC was unable to conduct an assessment of the
quality or range of other services that are provided to children and families that appear in
juvenile court. Again, such an analysis would require a much more extensive inquiry.
This Report does note potential problemsin both of these areas that are worthy of further
examination, identifying specific systemic deficiencies that might lend themselves to
seemingly available and attainable solutions.

The interviewers were impressed with the willingness of judges, lawyers,
principals, probation personnel, and other system participants to take time to meet with us
and give considered and candid responses to questions that were posed. Thus
encouraged, the CRLC is confident that many of the current system actors will be willing
partnersin initiatives that develop from this Report.

The CRLC isindebted to the Houston law firms that generously donated the time
and talent of many lawyersto assist with this survey. It isimportant to state, however,
that the analysis and recommendations that are contained herein flow from the work
completed by the law firm interviewers, but are solely the product of the CRLC Working

Group.



M ethodology

The project was divided into three phases. 1) collection of background
information and data, including legal research, review of relevant reports and periodicals,
and collection of statistical data; 2) observing court proceedings and conducting
interviews with avariety of system stakeholders, including judges, lawyers who represent
children, probation officers, school officials, and other court and school-rel ated
personnel;* and 3) preparation of this Report and recommendations that detail the

findings of all three project areas. Our findings and recommendations are detailed below.

SUMMARY OF FINDINGSAND RECOMMENDATIONS

DELINQUENCY COURT

1) Inadequate spacein the Family Court underminesthe administration of
justice. Immediate steps must be taken to remedy the shortage of interview
rooms where attorneys can meet privately with their clients, rooms for court
personnel, such as probation officers, to meet with minors to obtain and provide
confidential information, and family waiting areas.

2) Excessive caseloads and school referrals undermine the administration of
justice. School officials and the District Attorney should exercise greater
discretion in deciding what school-based conduct should result in prosecution.
An automatic deferred prosecution plan should be instituted for |ess serious cases.

3) Thereisan unmet need for attorneysto file Motionsto Seal Court Records.
The private bar should provide services to children who seek to have their
juvenile court records sealed after successfully meeting required conditions. A
pro bono program might be an excellent way to meet this need.

4) Thereisan unmet need for mentorsfor children in delinquency court.
Establishment of avolunteer mentor program through local undergraduate
ingtitutions, law schools, other graduate schools and/or law firms would help to
meet thisneed. Law firms should encourage lawyer and non-lawyer employees to
volunteer as mentors.

* Efforts were made to interview children and their parents, but we were unable to interview a meaningful
sample and thus are unable to give them avoice in this Report. To the extent that any further inquiry is
going to be undertaken relating to quality of counsel or outcomes, we believeit iscritical to interview
children and their parents.
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6)

7)

8)

9

Children and their attorneys need better accessto investigators, mental
health experts, and mental health services. The court should maintain a
separate pool of funds that can be accessed ex parte by appointed attorneys for
private investigators and mental health advocates. Judges, attorneys, and
probation officers need to receive mental health-related trainings. One option for
providing these trainings and improving access to private investigators and mental
health advocates is that private law firms could fund or sponsor trainings and
experts.

The same attorney who representsa child in the detention hearing should
represent the child throughout the delinquency proceedings. The Court should
reinstate its former policy of requiring the attorney appointed at the detention
hearing to represent the minor until the conclusion of the case.

Thereisan unmet need for attorney representation in justice of the peace
courts and school expulsion cases. A pro bono project should be established
through local law schools and private law firms to represent minorsin these kinds
of cases.

Thereare conflicting reports about how attor ney appointments are being
made. A comprehensive review of the appointment process should be undertaken
to ensure that the written appointment procedures, instituted pursuant to the Texas
Fair Defense Act, are being followed.

Attorneys need greater accessto local and national delinquency trainings.
Law firms and other businesses should consider sponsoring local trainings or
sponsoring appointed attorneys to attend trainings.

10) There are conflicting reportson whether, and how, the Texas Fair Defense

Act has affected the quality of appointed counsel. There should be areview of
how the Texas Fair Defense Act has affected the quality of counsel in order to
consider necessary amendments to further improve representation.

11) System participants need information about the efficacy of the various

programsin which youth are placed as part of their disposition. In order for
defenders, prosecutors and judges to effectively advocate for and use alternative
programs to incarceration, there needs to be an assessment of the efficacy of the
various programs in which youth are placed as part of their disposition. Where
the facts warrant, courts should consider continuing an attorney’ s appointment
beyond disposition, which would enable attorneys to gain greater familiarity with
the specifics of the programs, thereby benefiting the present clients, aswell as
future ones.
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2)

3)

4)
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6)

7)

CHILD WELFARE

I nadequate spacein the family court under mines the administration of
justice. Immediate steps must be taken to remedy the shortage of interview rooms
where attorneys can meet privately with their clients to exchange confidential and
sensitive information. Child-friendly waiting rooms should be created.

Asaresult of social workersbeing under paid and having excessive caseloads,
the needs of children in the child welfare system are not being met; turnover
among social workersisalarmingly high. Thereisaneed for increased pay for,
and training and supervision of, Texas Department of Family and Protective
Services (DFPS) social workers. Socia workers should be required to have a
bachelor’s or master’ s degree in social work.

Thelack of guidelinesfor attorney caseloads and case distribution callsinto
guestion whether children and their parentsarereceiving effective assistance
of counsel. Judges should enforce the statutory requirements of attorneys ad
litem contained in the Texas Family Code and remove attorneys who do not
perform those duties from the attorney appointment lists. Caseload requirements
should be clearly established and enforced.

I nsufficient attorney pay limits quality of representation. Lawyers should be
paid an hourly rate for performing the required tasks outlined in the Texas Family
Code, with no caps on their fees. The private bar and local law schools should
consider establishing a pro bono program to supplement the representation of
children and parents in child welfare and related cases.

Thereisan unmet need for supervision of, and advocacy on behalf of,
children in permanent custody of the state. Attorneys and Court Appointed
Specia Advocate (CASA) volunteers should continue to remain on a case until
the child isin a permanent placement or discharged from state custody. The
private bar should consider creating a pro bono program to represent childrenin
the permanent custody of the state. The court should consider appointing a
special master to oversee permanent managing conservatorship matters.

Thereisalack of advocacy for needed services. Socia worker case loads must
be reduced so that they have more time to devote to securing client services.
Attorneys ad litem need training in evaluating and advocating for services.

Thereisalack of consistency in attorney training. All child welfare judges
should condition appointment on training in the areas recommended by the ABA
Standards of Practice for Lawyers Who Represent Children in Abuse and Neglect
Cases. The private bar should consider sponsoring local training programs for
child welfare attorneys one or two times a year.



8)

9)
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2)

3)

4)

5)

Thereisaneed for more CASA volunteers. Law firms should encourage
lawyer and non-lawyer employees to volunteer for the CASA program.

Thereisalack of servicesfor parents, children, and young adultsinvolved in
the child welfare system. An assessment of the availability of services for
parents should be undertaken. Law firm lawyers and employees should volunteer
to mentor youth transitioning out of foster care.

SCHOOL SUSPENSION AND EXPUL SION PROCEEDINGS

Students and parents are not guaranteed the opportunity to fully review and
present material information prior to removal to a discipline program.
Because removal to a discipline program is disruptive to a student’s educational
progress, students and their parents should be given an opportunity to fully review
documentary evidence, compel witness attendance, cross-examine witnesses and
present evidence in an expulsion hearing.

Thereisno formal procedurefor review of a decision to suspend a student or
remove a student to a discipline program. A suspension or adecision to
remove a student to a discipline program should be subject to review by the
school board or a designee with the power to overturn the decision.

Thereisno procedurefor review of adecision to continue a student’s
placement in a discipline program. A decision to continue a student’s
placement in a discipline program should be subject to review by the school board
or adesignee with the power to overturn the decision.

Thereisno guarantee of uniformity in the inter pretation and application of
the Code of Student Conduct; thismay result in inconsistent and dispar ate
treatment of children in Houston I ndependent School District (HI SD)
schools. School officials should be trained in the classification of offenses and
designation of sanctions. A system of review should be instituted to allow for
reclassification of an offense. There should be independent review of school
disciplinary classifications and sanctions to ensure uniformity. School officias
should also be trained in alternative methods of addressing negative student
behavior.

Few children arerepresented by attor neys during the school disciplinary
process. Students should have access to counsel when facing school expulsion.
The private bar and local law schools should consider establishing a pro bono
project to provide representation to students facing suspension or expulsion. Each
hearing should be presided over by atruly objective decision-maker, trained to
understand that they should not presume the student is guilty of an act or
misconduct.



6)

7)

8)

9)

Thereisan excessive amount of referralsfrom schoolsto delinquency court.
No school incident should require automatic referral to juvenile court. School
officials should be given greater discretion (with guidelines) to decide whether to
refer a case to juvenile court. School officials should also be required to be
accountable when they do make areferral. The District Attorney should exercise
restraint in making decisions about whether to prosecute school-based offenses.

Decisions about whether to continue a child’s expulsion is sometimes based
on whether a discipline program has space for the student, as opposed to
whether a child’s expulsion period should be continued. Return to school
should not depend on the availability of space at an alternative education
program. The school district should make space for any student whose actions do
not merit continued expulsion.

There needsto be an assessment of the quality of education for students
placed in discipline programsor other alter native schools programs. Unless
discipline programs secure students the same quality of education they receivein
aregular school setting, students should not be forced to attend such programs.

A thorough examination of available data about expulsions and suspensions
in HISD should be conducted by an outside entity to ensure that expulsion
decisonsare not related to a student’ s socio-economic status, race, or
ethnicity, or a school’s political contracts. A full and fair discipline process
requires blind decision-making that does not disproportionately affect a particular
group or class of students. The private bar should form atask force to make such
aprocess possible.



CHAPTER 1. DELINQUENCY COURT?

BACKROUND OF HARRIS COUNTY DELINQUENCY COURT

Texas juvenile courts have exclusive jurisdiction over minors under the age of
seventeen who are alleged to have engaged in delinquent conduct or conduct indicating
need for supervision.® A minor adjudicated in juvenile court may be subject to
incarceration for up to forty (40) years.” Until revisions were made to the Texas Family
Code in 1995, the primary purpose of the juvenile court was to “provide for the care, the
protection, and the wholesome moral, mental and physical development of children”
coming within the court’ sjurisdiction.? In 1995, the Code was amended to reflect a
change of philosophy, making the “protection of the public and safety” the paramount
concern.” Texas, like many other states, has moved away from the rehabilitative model
of juvenile justice towards a more punitive approach.’® Many of the people interviewed
for this Report, however, were hopeful that rehabilitation remains one of the primary
goals of the juvenile court. Thisisareasonable goal, as even the recent emphasison
punishment in the juvenile court has “left intact most of the procedures and facilities for

the purpose of rehabilitating juveniles.”

® Members of the Juvenile Justice Team who conducted research and interviews were: Cathryn Crawford
(coordinator); Christopher Ahart, Wade Coriell, Gregg McHugh, Emily Pipkin, Daniel Sanborn, Anuj
Shah, and Kallie Smythe from Vinson & Elkins; and Randy Crump, Boyd Hoekel, William Jensen, and
Earl Spencer from Shook, Hardy & Bacon.

® Tex. Fam. Code Ann. §§ 51.02, 51.04 (Vernon 2002 & Supp. 2004). A minor can be certified as an adult
and transferred to adult court pursuant to Tex. Fam. Code Ann. section 54.02, in which case the juvenile
court losesjurisdiction. Thisreport will not address the needs of such minors.

" Tex. Fam. Code Ann. § 54.04 (Vernon 2002 & Supp. 2004).

®1d. § 51.01.

°1d. §51.01.

19 For discussions regarding the change in approach to juvenile justice in Texas and across the United
States, see Justice Ed Kinkeade, Appellate Juvenile Justicein Texas— It'sa Crime! 51 BAYLOR L. Rev. 17
(1999) and Judge Kent Ellis, The Juvenile — Past and Present, THE HOUSTON LAWYER, Nov.-Dec. 1995.

1 Ellis, supra note 10, at 32
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The juvenile delinquency courtsin Harris County are the busiest in the State of
Texas. In 2002, there were 20,812 referrals to Harris County Juvenile Court.*? In that
same year, 401 Harris County juveniles were committed to the Texas Y outh Commission
(TYC).®® The TYC operates fifteen secured facilities (youth prisons), eight halfway
house programs, and contracts with approximately thirty private and local government
service providers. Approximately 80% of al youth committed to TY C are sent to secure
facilities, where the average stay in 2002 was 22.7 months.**

Juvenile cases are heard in the district courts in the Harris County Family
Courthouse. There are three juvenile district courts in Harris County in which
delinquency and child protective services cases are heard; they are the:

1) 313" Juvenile District Court: Judge Pat Shelton and Associate Judge Bob

Molder;

2) 314" Juvenile District Court: Judge John Phillips and Associate Judge Aneeta
Jamal; and

3) 315" Juvenile District Court: Judge Kent Ellis and Associate Judge Sherry
Van Pt

The juvenile district courts and hearing rooms are located on the 4™ floor of the

Harris County Family Courthouse, 1115 Congress Street, Houston, Texas.® In addition,

12 Harris Cty. Juvenile Probation Dept., Juvenile Probation — Not Just Another Job 16 (Harris Cty. Juvenile
Probation Dept. 2002 Annual Rep.). According to the Harris County Juvenile Probation Department, this
figure represents a decrease from the two preceding years (there were 24,355 referrals in 2000 and 21,873
referralsin 2001), supra.

3 Tex. Y outh Comm., New Commitments by County for TYC Youth Fiscal Years 1998 — 2002, at
http://www.tyc.state.tx.us/research/county _commit.html. Harris County accounted for 16.4% of all new
TYC commitmentsin 2002, supra. Like other Texas counties, Harris County has seen areduction in the
number of new TY C commitments over the past five years.

4 Tex. Y outh Comm., Juvenile Corrections Systemin Texas, at
http://www.tyc.state.tx.us./about/overview.html.

5 Thisinformation is based on the structure of the court in May 2003.

16 As discussed below, the physical facilities for juvenile court are woefully insufficient. Although there
have been plans for the construction of a much needed new family courthouse, these plans have been
delayed. Solutionsto temporarily relieve the overcrowding of the 4™ floor have been proposed, but not
implemented. Thisis a serious problem that needs immediate resolution.

11



Associate Judge Beverly Malazzo presides over detention hearings held in the West
Dallas Detention Center.

Under the Texas Family Code, al juveniles who appear in juvenile court are
entitled to an attorney.” As part of the Texas Fair Defense Act (TFDA),*® the Family
Code was amended to require each county to adopt a plan that specifies the qualifications
necessary for an attorney to receive an appointment to a juvenile case and that establishes
appointment procedures.’® Following the passage of the TFDA, the juvenile board of
Harris County issued such written appointment guidelines.®® Recently amended in
December 2003, these guidelines are referred to throughout the Report.

. FACTUAL FINDINGSAND RECOMMENDATIONS
FINDING 1: NEED FOR ADEQUATE SPACE

The courtroom s packed. People are crammed on the pewsin the gallery and are
spilling out into the aisles. At the back of the courtroom, people stand craning their
necks trying to get a view of what is happening in the front. The overflow of people
extends into the hallway. Just before 9:00 a.m., a bailiff yells out for the people to close
the door. Those that cannot squeeze into the barely remaining space in the courtroom
gallery are pushed out into the crowded hallway, where someone periodically yells, “ You
need to move out of the hallway or | will moveyou.” Thereis nowhere to go, so people
either ignore the voice or shuffle around a bit asif they have some place to move.

Inside the courtroom, the bailiff calls out each minor-respondent’ s name, then bellows,
“1f you have an attorney and know who it is, and you don’t see him here, go out into the
hallway until the attorney arrives.” The people begin filing out. The courtroom remains
full, but there is now space on the pews. Occasionally a lawyer walks through the gallery
calling out a name.

Attorneys and their clients meet in the hallway, huddlied against the wall, trying to give at
least the impression of privacy, while the masses of people walk by, going in and out of
the courtrooms. One attorney crams into a phone booth with his client. Thereisno
privacy. Thereisno quiet. Thereisno time.

Y Tex. Fam. Code Ann. § 51.10 (Vernon 2002 & Supp. 2004).

85 B. 7, 2001 Leg. 77" Sess. (Tex. 2001) (enacted).

¥ Tex. Fam. Code Ann. § 51.102 (Vernon 2002 & Supp. 2004).

2 FAIR DEFENSE ACT STANDARDS AND PROCEDURES FOR THE APPOINTMENT OF COUNSEL FOR INDIGENT
AND NON-INDIGENT JUVENILE RESPONDENTS (Harris County Juvenile Board, 2003).

12



It isin these hallways that attorneys often meet their clients for the first, and
sometimes only, time.?* It isin these hallways that attorneys get information from their
clients and their clients' parents regarding the alleged events, as well asthe minor’'s
background. It isin these hallways that attorneys are expected to explain to minors their
legal rights. It isin these hallways that attorneys are expected to explain plea options and
consequencesto aminor. Itisinthese hallways that minors are expected to make the
critical decision of whether to enter a stipulation admitting to an offense.?
Unquestionably, it is nearly impossible for an attorney and a minor to have a meaningful
or productive conversation in this setting. One attorney commented,

You are trying to have a conversation and there are tons of people around.

The kid is uncomfortable. It isnot conducive to them opening up to you. |

am one of the few attorneys that actually have an office where we can

meet. Even still, sometimes the kids are too poor to get to the office or

they miss their appointments. Itisrarethat | get to meet them before

court. And when you do meet them, the attorney-client privilege goes out

the window.

Another attorney confirmed this, recounting a time when he was interviewing his
client in the hallway before a hearing. Unbeknownst to the attorney, the Chief District

Attorney was nearby and listening to the conversation. At the later hearing, over the

defense attorney’ s objection, the District Attorney was called as awitness against the

2 Since the passage of the Texas Fair Defense Act and the resulting Harris County appointment guidelines,
it is more common for attorneysto visit their clients in detention and to make initial contact before court.
An attorney is required to call his client within 24 hours of receiving the appointment. It was reported,
however, that when attorneys are appointed to a case in which the minor is not detained, the attorney is
given only the name and phone number of the minor and his parents and the court date. Unless he reviews
the court file within those 24 hours, the attorney is typically unaware of the allegations of the petition at the
time of first contact, and so the first conversation he has with the client is not substantive. It israre for an
attorney to meet with his client face-to-face prior to the first court date. In most cases, the first opportunity
the attorneys have to engage in a meaningful conversation with the minor is at the courthouse.

%2 |t was reported by a number of attorneys that it is not unusual to resolve the case at the first appearance.
Although in theory attorneys get appointed prior to the initial appearance, the reality isthat there continue
to be in-court appointments. In addition, even when the appointments occur prior to court, the minors and
attorneys' first meeting occursin the courthouse. Thus, the only opportunity the minors have to talk to
their attorneys before entering a plea of guilty isin the crowded, public hall.
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minor and testified as to the conversation that the minor had with his attorney in the
hallway.

Every person interviewed lamented the fact that there are no interview roomsin
the family courthouse. Attorneys complain that there is no place in the family courthouse
where they can talk to their clientsin private.”® Everyone agreed that the current
structure is not conducive to meaningful attorney-client conversations.

Effective attorney-client communication is essential to effective representation.?*
The importance of having a place in which minors and their attorneys can have a private,
uninterrupted conversation cannot be overstated. Effective communication with the
client iscritical to an attorney’s ability to collect important information relating to the
minor’ s innocence or guilt, aswell ashisor her level of culpability. Effective
communication alows the attorney to collect information that is essential for the attorney
to advocate for an appropriate disposition/sentence. Confidential, uninhibited
communication between an attorney and his or her client helps the minor understand his

or her rights and the consequences of waiving those rights. Because ajuvenile

% This standsiin stark contrast to the facilitiesin criminal court, where interview rooms are located
throughout the courthouse.

% See, e.g., IJA-ABA JUVENILE JUSTICE STANDARDS RELATING TO COUNSEL FOR PRIVATE PARTIES,
Standard 3.3 “ Confidentiality” (1979) (“[A]n attorney should not knowingly reveal a confidence or secret
of aclient or another, including the parent of ajuvenile client.”); Standard 3.5 “Duty to Keep Client
Informed” (“The lawyer has a duty to keep the client informed of the developmentsin the case, and of the
lawyer’s efforts and progress with respect to all phases of representation.”); Standard 5.1 “ Advising the
Client Concerning the Case” (“After counsel isfully informed on the facts and the law, he or she should
with complete candor advise the client involved in juvenile court proceedings concerning all aspects of the
case.”); Standard 7.1 “ Adjudication without Trial” (“The lawyer should keep the client advised of all
developments during plea discussions with the prosecuting agency and should communicate to the client all
proposals made by the prosecuting agency.”); and Standard 9.3 “ Counseling Prior to Disposition” (“The
lawyer should explain to the client the nature of the dispositional hearing, the issues involved and the
alternatives open to the court. The lawyer should also explain fully and candidly the nature, obligations
and conseguences of any proposed dispositional plan, including the meaning of conditions of probation, the
characteristics of any institution to which commitment is possible, and the probable duration of the client’s
responsibilities under the proposed dispositional plan.”).
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adjudication may have consequences that extend well beyond aminor’s 21% birthday,*
ensuring that aminor is fully informed before he or she makes significant decisionsin his
or her caseiscritical.

The children who appear in court, whether as victims or perpetrators, are learning
about law and justice and the workings of fundamental fairnessin society. The lack of
appropriate space for conducting juvenile court business affects what children who come
into court are learning about democracy and the law. Insufficient facilities send a
message that justice for children, and in fact, children themselves, are not valued in this
society.

There are currently plans for the construction of a new family court building.?
The projected date for the construction is ever changing and the latest target date to begin
construction is 2005. Interviewees attribute the delay to the low priority of family court
inthe legal system. In theinterim, the commissioners’ court?” agreed to alow the family
court to expand its facilities into the 4™ and 5™ floors of the District Attorney’s office,
which is connected to the courthouse. No steps have yet been taken to implement this

temporary plan.

% For example, aminor adjudicated for possession or sale of a controlled substance is barred from
receiving federal financial aid and assistance for a certain time period. See 20 U.S.C.A. § 1091 (r) (1999).
A minor adjudicated for a sex offense may be required to register as a sex offender. See Tex. Crim. Pro.
Code Ann. 8 62 .01, et. seg. (Vernon 2000) ( “Sex Offender Registration Program”). A minor adjudicated
in juvenile court can receive a determinate sentence of up to forty years. See Tex. Fam. Code Ann. § 54.04
(d)(3) (Vernon 2002).

% While the need for interview roomsis the most pressing, the court has additional space issues that need to
be addressed. One judge commented, “The ABA was here twenty years ago and said that thisis absurd,
you need more courtrooms and space.” According to the judge, since the ABA’svisit in which it found the
space lacking, the courtroom staff at juvenile court has increased from 18 to 52, but the facilities remain the
same. |In fact, the court personnel have had to reassign space to accommodate the additional staff. For
example, the jury rooms are now used as hearing rooms, so as to enable associate judges to preside over
cases. When minors exercise their right to ajury trial (which one judge reported happens about 20 times a
year in his courtroom) the judges have great difficulty negotiating space for jury deliberations.

" The commissioners’ court is the administrative body of county government. It is composed of the county
judge (elected countywide) and four commissioners (elected by precinct). The court supervisesthe
building and maintenance of county roads, bridges, parks, courthouses, jails, buildings and libraries.
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RECOMMENDATIONS:

1) Adequate and appropriate space is critical to the administration of justice. A
family court needs to include:

a. Interview rooms where attorneys can meet privately with their clients and
their families;

b. Waiting rooms for families and witnesses;

c. Jury rooms; and

d. Appropriate space for court staff, including a probation office, where
minors can meet with staff to provide confidential information and to

discuss conditions of probations, provisions of services, etc.

2) Asan interim measure, the commissioners’ court, working in concert with system
stakeholders, should immediately put a plan into place to identify existing space
that can be temporarily used to meet the needs of the court participants.
FINDING 2: EXCESSIVE CASELOADSAND SCHOOL REFERRALS
“It is so hard to give good representation when the docket is so huge. There are so many
people; thereisalot of pressureto get a case dealt with in one day. When we need to sit
down to talk to the DA about a case, we can’'t because the DA is not accessible and there
are too many other casesto deal with.” - Appointed Attorney

A visit to the 4™ floor of the Harris County Family Courthouse makes it clear that
the dockets in juvenile court are overloaded. As described above, the hallways are
overflowing with people for the 9:00 am. call. Judges and/or associate judges hear cases
late into the afternoon each day.

We did not attempt to assess casel oads of the appointed attorneys and thus will
not draw conclusions about how excessive casel oads affect the quality of representation
that minors receive in Harris County. More than one person commented that the

excessive casel oads make it much more difficult, if not impossible, for the attorneys and

the courts to give the kind of individualized attention to minors that is needed for truly
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effective intervention.”® Moreover, the sheer number of cases makesit difficult for
attorneys and courts to ascertain which minors have a need for more intensive
intervention efforts, as compared to those for whom one court referral is sufficient. The
result of the excessive caseloads is that there is more of atendency to approach cases
according to the type of the alleged offense, rather than the individual needs of the
alleged child offender. This can be especially problematic when addressing casesin
which there are co-actors, which is common in juvenile cases. Because the courts are so
busy, judges and even attorneys do not always take the time to assess the cul pability of
each co-actor and thus they are al treated the same, even though one person may have
played a minor role in an offense as compared to the other juveniles involved.

Many attorneys believe the dockets are swollen with misdemeanor filings, such as
cases involving marijuanaor theft.?® Interviewees blamed the District Attorney’s office
for the excessive docket, complaining that the District Attorney insists on prosecuting
every case that comes to his attention. The overwhelming majority of the people
interviewed attributed the docket overload to petitions that are filed from school
referrals.®® In addition, some attorneys complained that the District Attorney seeks the
maximum penalty on any school referral case, without giving any thought as to whether
that is appropriate in an individual case. Although some people criticized the schools for
the apparent policy of referring every single case to court, most placed the blame on the

District Attorney’ s office, stating that the District Attorney’ s office refuses to exercise

% One judge successfully lobbied for the addition of a fourth juvenile court in Harris County, which was
included in abill providing for the establishment of 15 new courts across the State of Texas. Although the
legislature passed the hill, the governor vetoed it. There may be renewed efforts in the next legidative
session to establish afourth court.

% And in fact, they are correct. Of 20,812 court referralsin 2002, fewer than 20% (3,571) were for
felonies. Harris Cty. Juvenile Probation Dept., supra note 12, at 16.

% |n 2002, of the 20,812 referrals to juvenile court, over a quarter (5,591) were school referrals. Id. at 18.
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meaningful discretion in assessing complaints and school referrals. The District
Attorney’s office, however, reported that it does in fact refuse to file on approximately
50% of the “no tolerance” referrals from schools.*

A variety of factors were cited as the cause of the increase in school referrals: the
presence of police officersin schools; school administrators' fear of being held civilly
liable for failure to adequately punish behavior; and unintended consequences of well-
intentioned legislation.®* One interviewee even speculated that court referrals were away
to get rid of specia education students. Regardless of the cause of thereferrals, it is
undeniable that school-related petitions contribute significantly to the overcrowded
dockets. One judge estimated that school referrals account for 100-200 new petitions
each month. Another judge observed, “A fight around the flagpole used to be handled at
school; now it gets filed in court. Growing pains should not be dealt with in court. The
kids miss school, the parents miss work, and they have to pay for parking. This has gone
too far.”

Schools need to maintain safety and discipline, however there is no need to refer

minor infractions to court which will result in costly, time-consuming and adversarial

litigation. Instead students can be sanctioned in a number of ways within the school

3 We were unable to check the accuracy of thisfigure.

% For example, according to Judge Ellis, changes made to the Texas Family Code in 1995 require public
schoolsto refer to juvenile court every juvenile that is expelled from school. Ellis, supra note 10, at 30-31.
However, there is an argument to be made that an expulsion to a discipline program is not a true expulsion
and therefore, should not require a court referral. Thereis also an argument to be made that thereisan
overuse of expulsions and referrals to discipline programs and that thisis the reason for the increased use of
court referrals.

 Interviewees gave a variety of examples of the types of school referrals that commonly result in the filing
of apetition in delinquency court, including little kids getting into a*“slap fight” on the playground;
fighting in school; one student elbowing another in school; juvenile who has been suspended from school
returning to school grounds while on suspension and getting charged with trespassing; a juvenile who
brought prescription medication to school on two occasions being charged with distribution, and the
prosecutor seeking the maximum; agirl throwing candy in school being charged with assault; and a girl
crank calling charged with “False Alarm.”
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system for inappropriate behavior while saving the considerable resources of the court
system for those cases that are actually criminal in nature.®

The juvenile court judiciary is working towards reducing the number of school
referral petitions. One proposal for an automatic deferred prosecution plan® calls for
allowing less serious cases to be automatically deferred from prosecution to aterm of
“probation.” If aminor successfully completes a 3-6 month period of probation, then no
charges are filed and the minor does not have an adjudication/conviction on hisor her
record. If the minor fails to complete probation, a petition would then be filed. If
properly executed, this system makes sense: aminor is given the opportunity to
demonstrate that he or she can follow rules and stay out of trouble, while avoiding the
stigma of delinquency adjudication. ** Moreover, the minor can begin his or her period of
probation immediately, rather than having to wait for resolution of the casein court. This
proposal has the potential to ensure that minors are held accountable for their conduct,
while simultaneously freeing the courts and the attorneys for more serious cases.
Surprisingly, it was reported that this proposal has met resistance from the District

Attorney’ s office.

% For adiscussion of the maintenance of school safety without the use of court referrals, see Opportunities
Suspended:  The Devastating Consequences of Zero-Tolerance and School Discipline (Advancement
Project, 2000), at http://www.advancementproject.org, and Zero Tolerance (William Ayers, Bernardine
Dohrn and Rick Ayers, eds., The New Press, 2001).

% This plan would allow for achild charged with a minor infraction to form a contract with an agent of the
school or court to admit responsibility for the behavior and agree to stay out of trouble for a certain period
of time (3-6 months). If the minor stays out of trouble then the case is never filed with the court. If the
minor does get into trouble then the case does go into court, but his or her earlier admission of
responsibility cannot be used against him or her.

% |n supporting this proposal, we, like many of the individuals we interviewed, do not think that it is
appropriate or desirable to have every school infraction result in areferral to the court system or even the
probation department. We encourage school officials to reexamine their policies governing court referrals.
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RECOMMENDATIONS:

3) School officials should develop arange of school-based sanctions and an array of
restorative justice policies, and leave only the most serious cases for court

referrals.

4) The District Attorney should refuse to file a petition for aminor, non-violent
school referral.

5) An automatic deferred prosecution program should be instituted for the less
serious cases that do come into court, allowing minors to accept responsibility for
their acts while avoiding the stigma of a delinquency conviction, and thereby
freeing up the limited court and attorney resources for more serious cases.
FINDING 3: NEED FOR MOTIONSTO SEAL RECORDS
“ |1 always get excited when | see a Motion to Seal Records because that means that the
kid did good and two years have passed. A lot of times, kids do not know that they can
get a lawyer to do this for them.” — Juvenile Court Judge

The Texas Family Code allows aminor to file a petition to seal his or her records
after meeting certain conditions.®” The import of sealing juvenile records cannot be
overstated. Once aminor successfully completes the conditions of hisor her juvenile
probation or sentence, he or she should no longer have the stigma of an adjudication.
One of the primary reasons there is a separate court for juvenilesis because the system
seeks to give them a second chance at successful citizenship and does not want them to
have to live under the weight of an act they committed as children.

Everyone interviewed agreed that the mgjority of juvenilesthat are eligible to

have their records sealed do not exercise thislegal right. In addition to not being aware

3" Tex. Fam. Code Ann. § 58.003 (Vernon 2002). In the case of deferred prosecution, the minor may apply
to have the records sealed immediately after successfully completing his or her period of supervision. Tex.
Fam. Code Ann. § 58.003 (d). If the minor has been convicted of a misdemeanor, he or she may apply to
have the record sealed two years after any official action was taken in hisor her case, and in the case of a
felony, after he or she turns twenty-one years old, so long as the minor had not been convicted/adjudicated
of another offense. Tex. Fam. Code Ann. § 58.003 (a)-(c).
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of these rights, parents and minors may find that such afiling is prohibitively expensive.
Although one judge said that he would award fees to an attorney who filed a motion on
behalf of an indigent child, he also reported that he has never made an appointment for an
attorney to undertake this task, nor has he ever been asked to do so. Attorneys reported
that they do file these motions for fee-paying clients. Attorneys charge $1,000- $5,000 to
file a petition to seal the records. Judges stated that they would enthusiastically support a
pro bono project geared at sealing minors’ records.

RECOMMENDATION:

6) The private bar should establish a pro bono record sealing project. Representing a
client on aMotion to Seal Recordsis an idea pro bono case becauseit involves
discrete and relatively simple issues and there is an attainable end date for a case.
Judges and probation would cooperate and the benefit to former child offenders
would be significant. Thisisclearly an unmet legal need that can be remedied by
the private bar.
FINDING 4: NEED FOR MENTORS
“Alot of kids in this court need a lot of help. They should be held accountable, but they
also need a lot of help. A big majority of our dockets are poor people and people with a
lot of social problems. A lot of these kids have not had responsible role models.” -
Juvenile Court Judge

When one judge first ascended to the bench, there was a volunteer corps called
“Victory Volunteers,” which was a mentorship program for juveniles in delinquency
court. The program is apparently now defunct. Although some child advocates have
been successful in recruiting mentors for juvenilesin the child protective services side of

the court, there is a significant shortage of volunteers on the delinquency side of the

court. Judges and attorneys uniformly agreed that thereis areal need for volunteersto
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serve as mentors to minorsthat get involved in the delinquency court. Thisis
undoubtedly due to the lack of a structured program for volunteers.

The probation department previously had a program designed especialy for girls
who have special needs and would benefit from positive female role models. According
to one judge, “for some reason that is not understandable” people were not in favor of the
program and it was eliminated. Currently, girls are sent to private placements that do not
necessarily address their specia needs.

RECOMMENDATIONS:

7) A volunteer mentor program should be established through local undergraduate
institutions, law schools, graduate schools, and/or law firms.*® Thiswould
present an ideal volunteer opportunity for local citizens. Such a program should
be highly structured and would require funding for training, matching volunteers
with juveniles and providing support. Collaboration with the court and the
probation department would be crucial.

8) Law firms could encourage lawyer and non-lawyer employees to volunteer as

mentors.

FINDING 5: RESOURCE DEFICIENCIES: MENTAL HEALTH EXPERTSAND
INVESTIGATORS

“We see a lot of mental health challenges where the rules of probation need to be
adapted for theindividual kid. That is currently not being done. The probation officers
are just not trained to recognize and address mental health needs. A mental health
advocate would be a great resource to help determine both culpability issues, aswell as
appropriate dispositions. 1t would really help to know what the source of the problemis
and whether the type of program that is being recommended would actually help the kid.
For example, the DA may offer anger management to a kid that assaulted a family
member. A mental health advocate could help assess whether these group anger
management classes would be helpful or if the kid is destined to fail in them. Maybe what
the kid needs is one-on-one counseling. 1t would really help to have someone who can
help determine whether this kid should even be taking this plea.” — Juvenile Attorney

% Big Brothers Big Sisters is an example of a successful mentor program that is managed well. See
http://www.bbbs.org for more information.
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I nvestigator s and Experts Generally

It was reported that attorneys rarely request the appointment of experts or
investigators, reserving such requests for “high profile cases.” Almost every attorney
interviewed stated that they thought there were some cases that would benefit from an
independent investigator or expert. Many attorneys were receptive to the idea of having a
full-time investigator available to the defense upon request and indicated that they would
use an investigator more frequently if they did not have to go through the court to secure
the services. Going through the court puts attorneys at risk of being perceived by the
court as accessing too many resources and may result in premature disclosure of trial

strategy.

Mental Health Experts

There were inconsistent responses regarding the adequacy of mental health
evaluations, experts and resources for children with mental health problems. One
attorney opined that “probation usually weeds out the MHMRA™ cases. They will say,
‘thiskid needs an evaluation’.” Another attorney opined that judges and attorneys do not
have the means to address mental health or special education issues and that thereis no
effective system in place to provide more than a superficial diagnosis and examination of
ajuvenile’s mental health and specia education needs.”® One attorney surmised that
many attorneys fail to identify special education and mental health needs of their clients
or “they have the attitude that there is not much they can do about it and judges go along

with that attitude because this is not mental health court.”

¥ Mental Health and Mental Retardation Authority of Harris County.

“ The Clinic Evaluation and Services Initiative located in Cook County, lllinoisis an example of a program
that is successfully addressing these needs by designing and implementing comprehensive reforms of the
mental health and clinical services system within the juvenile court. For moreinformation see
http://www.law.northwestern.edu/depts/clinic/cfjc/programs/cesi.htm.
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Probation is not necessarily equipped to identify and address the mental health
and special education needs of minors. In addition, defense attorneys stated that they are
not able to have candid conversations with probation because the probation officer does
not have the same duty of confidentiality to the client as the attorney. Therefore, they are
hesitant to give probation information that clearly would be helpful in assessing the
appropriateness of programs or the need for more comprehensive assessment. One
attorney stated, “ Probation cannot help you understand and address the mental health
issues of a particular client because they aready have a different role.”

One judge stated that he did not think there were many prosecutions of juveniles
with mental health or even special education needs. He conceded, however, that the only
way he would be aware that aminor had such needsisif he was informed of it; heis
dependent upon the attorney and/or probation department to alert him. A few attorneys
opined that there are a number of minorsin the system that have mental health and
special education needs, but they do not get proper attention because the attorneys do not
realize that their clients have these problems. Thisis supported by national data and
opinion papers that suggest that child mental health victims are frequently ignored in
juvenile courts around the nation.*

Many attorneys agreed that they would benefit from having an independent
mental health specialist with whom they could consult about their clients. It was reported
that MHMRA assigns a person to criminal court to assist defense attorneysin
understanding mental health issues of specific clients. Additionally, thereisapilot

project in criminal court in which pre-trial services “flag” mental health cases. These

! See Bruce Kamradt, Funding Mental Health Services for Youth in the Juvenile Justice System:
Challenges and Opportunities (National Center for Mental Health and Juvenile Justice, 2002), available at
http://www.ncmhjj.com.
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cases are assigned to one of three attorneys, one of whom has an extensive background in
mental health work. A staff member from MHMRA monitors the case. Thereisno
similar staff person or pilot project in juvenile court.”

RECOMMENDATIONS:

9) The Court should maintain a separate pool of funds for experts and investigators
that is administered by ajudge or court administrator who is not presiding over
the case for which the funds are sought. Ex parte requests for funds should be
permitted in order to preserve aminor’s confidentiality, attorney work product,

and aminor’ sright to effective assistance of counsel.

10) Mental health training programs for judges, attorneys, probation officers and other
stakeholders should become routine. The American Bar Association Juvenile
Justice Center, with support of the John D. and Catherine T. MacArthur
Foundation, has established juvenile court training curricula on mental health and
developmental issues relating to children and offers these trainings at little or no
cost.*® These trainings would be an excellent resource for increasing awareness
of these issues.

11) The private bar could provide financial support of full-time investigators who are
available to appointed attorneys without having to make a request through the
judge presiding over the case.

12) The private bar could provide financial support of a mental health advocate to
servein atwo-year fellowship. The mental health advocate should be available to
appointed attorneys without requiring the request to be made through the judge
presiding over the case. If the attorney did not seek to use the material in court, it
would remain confidential in compliance with state mental health confidentiality

laws.

“2 \When asked if thisis because probation fulfilled such arole, one attorney answered no, because
probation officers “already have a defined role and that is definitely not it.”

“* For more information on these trainings see MacArthur Curriculum, at
http://www.abanet.org/crimjust/juvjus/macarthur.html.
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FINDING 6: A CHANGE IN POLICY REGARDING THE APPOINTMENT OF
ONE ATTORNEY FOR THE LIFE OF THE CASE

After the passage of the TFDA, arule was ingtituted in Harris County requiring
that the attorney who was initially appointed to the case follow the case to its
conclusion.** Under this rule, rather than having one attorney represent the minor at the
detention hearing and another represent the minor at the subsequent court proceedings,
the same attorney represented the minor at all stages of the proceedings. This practice
comportswith ABA standards.*® All but one of the attorneys interviewed found that this
practice enhanced their representation because it allowed them to get more complete
information from the minor and his or her family, allowed for more contact, and
consequently, led to the development of a more effective and productive attorney-client
relationship. Largely in response to the administrative difficulty of having numerous
attorneys in the detention hearings in one day and the difficulty in scheduling review
hearings, the juvenile board* recently decided to revert back to a detention hearing duty
attorney: a single attorney will be appointed for all detention hearings held on a given

day, but will not remain on the case. The consensus among interviewees was that this

* FAIR DEFENSE ACT STANDARDS AND PROCEDURES FOR THE APPOINTMENT OF COUNSEL FOR INDIGENT
AND NON-INDIGENT JUVENILE RESPONDENTS 8.5.3 (2002).

*® See | JA-ABA JUVENILE JUSTICE STANDARDS RELATING TO COUNSEL FOR PRIVATE PARTIES, Standard
2.4 (b) “Duration of representation and withdrawal of counsel” (1979) (“Lawyersinitialy retained or
appointed should continue their representation through all stages of the proceeding, unless geographical or
other compelling factors make continued participation impracticable.”). The Texas Family Code does not
require that the same attorney represent the minor at all stages of the proceedings, but it does appear to
require uninterrupted representation and requires an attorney to remain on the case until substitute counsel
is appointed if the juvenile has been detained. See Tex. Fam. Code Ann. § 51.101 (Vernon 2002) (“If an
attorney is appointed at the initial detention hearing and the child is detained, the attorney shall continue to
represent the child until the case is terminated, the family retains an attorney, or a new attorney is appointed
by the juvenile court. Release of the child from detention does not terminate the attorney's
representation.”).

46 Every county in Texas has ajuvenile board. In Harris County the board consists of the county judge,
the juvenile court judges, two district court judges and a justice of the peace in Harris County. The juvenile
board establishes general personnel policy for the employees of the probation department and the county
institutions under the jurisdiction of the board. Tex. Hum. Res. Code Ann. §152.1071(a) and (c) (Vernon
2002).

26



change was dictated more by the detention center’ s inability to accommodate each
defendant’ s attorney rather than an interest in improving the quality of representation.

Although one attorney stated that he asks his clientsto call him while on
probation, especidly if they are concerned about something, the norm appears to be that
attorneys lose all contact with their clients after disposition.*’ Attorneys are not
compensated for post-sentencing services and consequently do not follow up with their
clients.

Although some interviewees said that the attorneys are contacted when a minor
violates probation, members of the probation department stated that they do not contact
the attorney if his or her former client violates the conditions of probation. In addition,
attorneys' appointments do not extend to representation in collateral proceedings, such as
school expulsion or custody hearings. Many people agreed that expanding representation
to collateral proceedings would be beneficial to the minor.*®

Attorneys reported that they are not automatically reassigned to represent minors
who appear in court on a subsequent charge. While such reassignment might be difficult
in some cases, the value of having the same attorney represent a minor on multiple or
subsequent charges is apparent: the attorney would already have important information

about the minor and his or her family; the attorney would have already begun to develop

4" Very few of the attorneys interviewed handle juvenile appeals. One attorney opined that the low number
of juvenile appeals can be attributed to the combination of two factors: 1) very low caps placed on attorney
compensation for appeals, and 2) the new requirement that one needs to be board certified to handle such
appeals.

“8 |t is necessary to point out that this may require attorneys to become familiar with an entirely new set of
rules and regulations, as representation in school or other proceedings involves different procedures,
personnel, etc. However, addressing all of the minor’slegal and school needs often |eads to sustained
positive results. One program in Seattle Washington, Team Child, has enjoyed great success in taking this
holistic approach to legal representation. To find out more about this program, visit their website at
http://www.teamchild.org
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atrusting relationship with the minor; and the attorney would have a better understanding
of the minor’s needs and the challenges presented by certain dispositions.
RECOMMENDATIONS:

13) While we are cognizant of the administrative concerns that led to the decision to
revert back to a detention hearing duty attorney, we strongly encourage the
juvenile board to reinstate the procedure requiring attorney appointment for the

life of the case.

14) The court should institute a policy requiring the probation department and/or the
clerk to notify the minor’s previously appointed attorney if there is an alleged

probation violation.

15) Attorney appointments should be made to include comprehensive legal
representation for the child. Attorneys should be encouraged to represent minors
in collateral proceedings. Attorneys should be compensated for that

representation.

FINDING 7: NEED FOR REPRESENTATION IN JUSTICE OF THE PEACE
COURTSAND IN SCHOOL EXPULSION CASES

One judge thought that pro bono attorneys would be awelcome sight in justice of
the peace and truancy courts, aswell asin school expulsion hearings. Justice of the peace
courts, which have significantly overloaded dockets, handle class C assaults, thefts, etc,
and allow for six-person jury trials. These types of cases often involve discrete issues
that, if adequately handled, lend themselves to speedy resolutions. Establishing apro
bono project in these venues may be a good way to get attorneys interested in what
happens in the juvenile court and enable them to become familiar with juvenile issues on

agraduated scale. It would also benefit the population of under-served, at-risk youth.
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RECOMMENDATION:

16) Establish a pro bono project through local law schools and private firms to handle
casesin justice of the peace and truancy courts, as well asin school expulsion

hearings.*

(1.  IMPACT OF TEXASFAIR DEFENSE ACT

While the primary goal of this Report was not to assess the effects of the Texas
Fair Defense Act (TFDA),* we believe that the Report would not be complete without
some comment on the impact of the TFDA on the delinquency court in Harris County.
While reactions to the passage of the TFDA varied tremendously, everyone interviewed
agreed that the legislation has affected the Harris County juvenile justice system in one
way or another.

Appointments

Some interviewees claim that the TFDA had a positive impact on representation
because a greater number of attorneys are being appointed to cases rather than a small
cadre of “favorites.” They aso note that attorney compensation is better under the
TFDA. Others claim that the new guidelines and increased fees imposed as a result of
the TFDA have attracted unqualified attorneys from the criminal courts who, while
technically qualified, do not have the requisite base of knowledge or understanding of the
philosophy of the juvenile court to effectively represent minors. They complain that not
only does this result in less effective representation, but it is unfair to the people who
worked hard for juvenile certification before the TFDA because they are not getting as

many cases, making it difficult for them to “stay in the game.” Still others claim that the

“ For further discussion of the need for pro bono attorneys in expulsion hearings, see infra Chapter 3:
School Suspension and Expulsion Proceedings, Finding 5.
* Tex. Code of Crim. Pro. Ann. Art. 1.051 (Vernon 2002).
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TFDA has not changed anything at all, other than cause a margina increase in attorney
compensation.

One judge complained that, administratively, the appointment processis a
“nightmare,” in large part because it is computer driven. Some attorneys that have been
accepting appointments for years are not computer savvy and may miss out on
appointments. There have been computer glitches, although, by all accounts, not recently.
The judge has heard complaints from attorneys who say that they have been available for
months and yet have not received appointments. Another judge stated that he has his
doubts about the assignment procedure because he continues to “ see the same facesin
court,” while other attorneys complain to him that “their names are not coming up on the
wheel.”

A few comments regarding the appointment process caused us some concern. For
example, prior to the passage of the TFDA, it was reported that some Texas judges
required campaign contributions in exchange for appointments.® It was also reported
that in courtrooms across the state there were a small group of attorneys who received the
majority of court appointments. As recently as 2002, the Houston Press reported that this
was still the case in at least one courtroom.® Whileit was consistently reported that the
number of attorneys receiving appointments in Harris County has expanded, some

interviewees reported that favoritism continues to play arole in the appointment process,

*See, e.g., Butcher, Allan K., Moore, Michael K, Muting Gideon’s Trumpet: The Crisisin Indigent
Criminal Defense in Texas (received by the State Bar of Texas Committee on Legal Servicesto the Poor in
Criminal Matters, Committee Approval 9/8/00; received by State Bar 9/22/00); and Texas Appleseed Fair
Defense Project, Selling Justice Short: Juvenile Indigent Defense In Texas, Juvenile Chapter (October
2000). At least one attorney reported that he has shifted his gift giving from the judges to the court
coordinators, explaining “Christmastime, | even give giftsto each coordinator, because | had to jump into
the game.”

*2 See Tim Fleck, Old Ways Die Hard: A Sate Law Can’t Break up a Juvenile Courtroom Gang, HOUSTON
PRESS, 6/20/02.
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the perception being that a handful of attorneys continue to receive the majority of
appointments.>® In fact, one attorney reported that he works about 200 days a year,
during which time he receives approximately 300-400 appointments. Some interviewees
acknowledged that favoritism continues to guide appointments, but suggested that thisis
simply a conseguence of judges seeking out the best and most qualified attorney for the
case.

The juvenile board recently decided to modify the guidelines for the appoi ntment
of attorneysthat it put into place after the passage of the TFDA to include a requirement
that attorneys taking appointments obtain continuing legal education credits that are
specific to juvenile cases. The hopeisthat newcomers to the juvenile court (who are
typically adult criminal defense attorneys) will become better educated on the differences
between adult and juvenile cases. This new requirement makes the need for access to
juvenile-focused trainings even greater.

RECOMMENDATIONS:

17) There should be an independent audit of the appointment practicesin Harris
County to ensure that the written procedures are being followed and that

favoritism or bias does not factor into the appointment process.

18) Law firms could create a program for sponsorship of public interest attorneys to
attend local and national juvenile delinquency training seminars and

conferences.™

%3 After June 1, 2003, attorneys that have been denied inclusion on the appointment list will no longer be
allowed to appeal that decision. One attorney expressed concern that this would enable judges to

manipul ate the appointment process.

> One of the issues that defenders should receive training on isimmigration and its impact on sentences for
defendants.
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Fees

Though every attorney interviewed reported benefiting from the increased fees,
many feel that they are till inadequately compensated. Most stated that they do not
submit bills for out-of-court work, despite the provisions allowing them to do so. One
attorney stated that “most of the cases are cut and dry. | am appointed, told when the kid
isgoing to bein court. | cal hisparents. Thereis no need for him to come into the office
or meet before court.” He stated that he does not request out-of-court fees because “the
judges don’t like to sign off on them and | want to stay on the [appointment] list.”

It was reported that the fee structure is a disincentive to taking casesto trial
because attorneys are amost guaranteed to exceed the capsin preparing a case for trial.
One attorney reported that maybe one in two hundred cases go to trial “because thereis
no money in it. Going to trial doesn’t make financial sense because they probably exceed
the fee caps on these cases.” Another attorney reported that he had not had atrial in three
years. One attorney noted, “ The fee structure creates an incentive for defense attorneys
to churn and burn cases.”

One judge reported an increase in requests for payment for out-of-court fees for
interviews and investigations, while many attorneys stated that they still do not typically
submit fee requests for time spent out of court. The reasons for this are varied — some
said that out-of-court fee requests are ssmply not worth it, while others believed that if
they began requesting compensation for out-of-court fees, they would lose favor with the
judges and receive fewer appointments. One attorney stated that she is only compensated

for out-of-court fees on cases that are set for trial.
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Fees are capped by case, creating a disincentive to give any one client “too much
time.” An attorney needs court approval to exceed the cap. It isuncommon for attorneys
to submit petitions for feesin excess of the cap. It was reported that if you stay within
the cap, judges never reduce the fee award. Almost every interviewee agreed that,
although there has been an increase in the amount of fees that they receive, appointed
attorneys are still not adequately compensated, especialy when they are assigned cases
(such as felonies) that require more time and attention. Because fees are capped by the
case, attorneys are required to take as many cases as they can, reducing the amount of
time they can dedicate to individual clients. Although the county will reimburse
investigation expenses, no attorneys reported incurring these costs. One attorney
explained that hiring an investigator was almost never justified given that “case outcomes
are generally clear from the outset.” Also, attorneys are not compensated for post-
sentencing services.

Amount of Time on Cases

The amount of time attorneys reported spending on their cases varied. Defense
attorneys reported spending little time on the majority of their cases, one attorney
estimated that she generally spends 30-45 minutes on each case, while another claimed to
interview his clients, preferably at home, well before trial; another attorney stated that she
generaly only visits with a child and his or her family immediately before trial because
district attorney and probation reports are not available until then; another attorney makes
himself available to his clients before trial but does not seek them out; no attorneys

reported tending to their clients after sentencing.
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RECOMMENDATION:

19) There should be areview of how the TFDA has affected the quality of counsel in
order to consider necessary amendments to further improve representation. The
system of compensation for attorneys, though recently amended, should be re-
examined to explore ways to encourage higher quality practice by appointed
attorneys.

V. OTHERISSUESWORTHY OF REVIEW

A. DETENTION HEARINGS

In 2002, 6,215 children were admitted to detention centersin Harris County.>
We were only able to observe one day of detention hearings and were concerned with
what we saw. Three minors who appeared on unrelated charges had joint detention
hearings — presumably because none of them had parents attending the proceedings. One
attorney stated that he is usually given five minutes to meet with the client and prepare
for the detention hearing. Perhaps it was for this reason that we saw communications
between minors and their attorneys taking place in open court, in the presence of others.
It was not clear that the minors or their parents fully understood the proceedings. A
recent probation report also made reference to detention hearings being held by
teleconference, which raises a number of concerns.®® It may be beneficial to conduct
further review of the detention process, particularly in light of the fact that there were

over 6,000 minors admitted to juvenile detention centers in Harris County in 2002.>’

*® Harris Cty. Juvenile Probation Dept., supra note 12, at 14. Thisisa very high number that is cause for
concern. For information on effective alternatives to detention, see The Annie E. Casey Detention
Alternatives I nitiative, at http://www.aecf.org/initiatives/jdai.

**Harris Cty. Juvenile Probation Dept., supra note 12, at 14.

*Id. at 14, 17.



B. EVALUATION OF PROGRAMSAVAILABLE FOR
DELINQUENT YOUTH

Although everyone, including the prosecutors, agrees that one of the goals of the
juvenile court continues to be rehabilitation,*® no one could speak to the success of the
programs to which children are sent as a condition of their court sentences. While there
appear to be alot of programs available to minors, there does not appear to be a
mechanism for ng the effectiveness of these programs. One member of the
probation department commented, “ There are tons of programs, but | can’'t speak too
much to the effectiveness. Y ou just never know — there are so many programs, it is hard
to know.” One attorney stated that she has her doubts about the efficacy of the
rehabilitation programs, but because she only sees a client after sentencing if he getsin
trouble again, she has no basis on which to evaluate the programs. Attorneys are not
asked to provide, nor are they compensated for, providing post-sentencing services.
RECOMMENDATION:

20) In order for defenders, prosecutors and judges to effectively advocate for and use
alternative programs to incarceration, there needs to be an assessment of the
effectiveness of the various programs in which youth are placed as part of their
disposition. Where warranted by the facts of a case, courts should consider
continuing an attorney’ s appointment beyond disposition, which would enable
attorneysto gain greater familiarity with the specifics of the programs, thereby
benefiting the present clients, as well as future ones.

%8 This view may actually cause attorneys to forgo advocacy due to their belief that the only way to get a
minor “help” is by getting them to enter a guilty plea. According to one interviewee, “usually lawyers get
kids the treatment they need by having them plead guilty. The outcome is not related to innocence or guilt,
though.”
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C. SPECIAL CONCERN RELATING TO SEVENTEEN TO TWENTY-ONE
YEAR-OLD INDIVIDUALS

A few people were concerned with the overlap in adult and juvenile jurisdiction,
which includes ages from 17-21. It was reported that often a young adult who is still
serving juvenile probation will be charged with an adult offense and the attorney will
enter apleaon hisor her behalf, unaware that he or sheison parole fromthe TYC. Asa
result, what seemed like a good deal ends up sending the child back to a secure facility.
In addition, even if ayoung adult is exonerated in the adult system, he or she may have
his or her probation revoked because of the lower standard that applies to revocations
(preponderance of the evidence as opposed to reasonable doubt), but juveniles and some
attorneys fail to comprehend this.

V. CONCLUSION

Many of the unmet needs of youth in delinquency court could be met with support
from the private bar. As outlined in the recommendations above, the private bar can give
financial support, institute or participate in pro bono programs, and assist in staffing
mentorship programs. The system participants in the delinquency court uniformly
welcomed assistance from the private bar. It isour hope that the private bar will respond
to thiscall for assistance and lend its support to the improvement of justice for all Harris

County youth in the delinquency system.
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CHAPTER 2: CHILD WEL FARE®

l. BACKGROUND OF HARRISCOUNTY DEPENDENCY COURT

"In every child who is born under no matter what circumstances and of no matter what
parents, the potentiality of the human raceis born again, and in him, too, once more, and
each of us, our terrific responsibility toward human life: toward the utmost idea of
goodness, of the horror of terrorism, and of God." James Agee, Let us Now Praise
Famous Men.

In the year 2000, the state of Texas had arate of child fatalities alarmingly higher
than every other state at 177 deaths from abuse and/or neglect (3.0 deaths per 100,000 as
compared to the second highest, Ohio at 2.0 deaths per 100,000).%° In 2002 the number
of child fatalities as aresult of abuse or neglect in the state of Texas increased to 203,
with 49 of these fatalities occurring in Harris County, Texas; of those, 5 were in foster
care at thetime of their deaths.®® By contrast, over asimilar time period, only 4 states
had more fatalities than Harris County (Florida, 11linois, New Y ork and Ohio).%

There were 6,415 confirmed child victims of abuse and/or neglect in Harris
County in 2002, and the Texas Department of Family and Protective Services (DFPS)%

completed 16,429 investigations of child abuse and neglect.** In 2002, DFPS was legally

% Members of the Child Welfare Team who conducted research and interviews were: Frank Cervone
(coordinator); Catherine Krebs; and Elysia Franty, Tammie Fergusson, Neil Verma, and Josh Westerman
from Locke Liddell & Sapp.

“us. Department of Health and Human Services, Administration on Children, Y outh and Families, Child
Maltreatment 2000 Table 5-2 (U.S. Government Printing Office, 2002). In FY 1998, 176 children died
from abuse and neglect (36% of these children had been involved with the Department of Family and
Protective Services). Texas Department of Family and Protective Services, Child Abuse and Neglect
Related Deathsin Texas and the Nation i, available at
http://www.tdprs.state.tx.us/Child_Protection/pdf/chldstdy.pdf.

¢! Texas Department of Protective and Regulatory Services, 2002 Data Book 145, available at
http://www.tdprs.state.tx.us’/About_ PRS/PRS Data Books and_Annual_Reports/2002data/Databook FY 02
.pdf. Asof the publishing of this report, 2003 statistics were not available.

®2|n the year 2000 Florida had 65 fatalities, I1linois 61, New Y ork 79, and Ohio 58. U.S. Department of
Health and Human Services, supra note 60, at Table 5-2.

% Prior to February 1, 2004 the Texas Department of Family and Protective Services was known as the
Texas Department of Protective and Regulatory Services.

% Texas Department of Protective and Regulatory Services, supra note 61, at 135.
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responsible for 5,413 Harris County children, with 5,255 children in substitute care and
4,151 of thesein foster care.®®

Most child welfare cases enter the system when child abuse or neglect is reported
to DFPS. DFPS investigates the report of abuse or neglect to assess whether the child
who is the subject of the report isinimmediate danger. If the danger isimmediate then
DFPS may file a petition in court to take custody of the child. In every child welfare suit
in Harris County thereis arequest for termination of parental rights.®®

Texas dependency courts, referred to as family courts, have jurisdiction over
family law matters, including child welfare, custody, support and reciprocal support,
dependency, and neglect.®” The Harris County family courts are located in the Harris
County Family Law Center, a building located adjacent to the Harris County Justice
Center, the “old” Harris County civil courthouse, and the “new” Harris County civil
courthouse annex. The facility is outdated and not set up to efficiently handle the traffic
arising from an increasing volume of family law cases. These courts also hear juvenile
justice cases.®

Besides DFPS, which is generally the petitioner, the other partiesinvolved in
child welfare cases include the children who are the subjects of the cases, their parents,

attorneys for each party and in some cases Court Appointed Special Advocate (CASA)

®1d. at 149.

% Thisis not statutory, but isageneral policy that has been implemented so that Texas isin compliance
with federal time line requirements for closing a case within 12 months of the filing of the petition. The
state can amend the petition at alater date if termination is no longer the goal. The various grounds for
involuntary termination of the parent-child relationship are abandonment, child endangerment, failure to
support the child, conviction for violation of certain Penal Code sections, inability to care for child, etc.
" Tex. Gov't. Code Ann. §24.601 (Vernon 2004).

% For a breakdown of the courts and the judges see supra Chapter 1: Delinquency Court, Background of
Harris County Delinquency Court.
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volunteers. The county attorney represents DFPSin court.®

The court is required to appoint an attorney ad litem™ for a child for whom a
governmental entity is seeking termination of the parent-child relationship or for whom
an agency is seeking to be named conservator. An attorney ad litem must be appointed
for the parent in a suit to terminate the parent-child relationship where the parent
opposing termination isindigent, where the father is unknown or cannot be located, or
where the parent is served with citation by publication.” Attorneys ad litem are
appointed by the family law courts and selected from alist of approved attorneys ad
litem. Thelocal administrative district judge compiles the list of approved attorneys.
Attorneys ad litem are paid from the general funds of the county” and earn fees of $125
per hour for in court time and $30-$50 per hour (with a $500 cap) for “ out-of-court”
time.”® Attorneys ad litem are required by statute to investigate the facts of the case;
obtain and review copies of all of the child's relevant medical, psychological, and school

records; and become familiar with the American Bar Association's Sandards of Practice

% Tex. Fam. Code Ann. §264.009 (Vernon 2002) (County attorneys represent Harris County in various

civil matters).

" Tex. Fam. Code Ann. §107.012 (Vernon 2002). See also Tex. Fam. Code Ann. §107.001(2) (Vernon
2002) (defines an "attorney ad litem" as an attorney who provides legal servicesto a person, including a
child, and who owes to the person the duties of undivided loyalty, confidentiality, and competent
representation).

™ Tex. Fam. Code Ann. §107.013 (Vernon 2002). See also Tex. Fam. Code Ann. §107.001(2) (Vernon
2002) (defines an "attorney ad litem" as an attorney who provides legal servicesto a person, and who owes
to the person the duties of undivided loyalty, confidentiality, and competent representation).

2 Tex. Fam. Code Ann. §107.015(c) (Vernon 2002).

" According to the Harris County payment voucher, attorneys ad litem receive a minimum of $75 and a
maximum of $150 for in court, non-trial appearances, and a minimum of $100 and maximum of $300 for
trial appearances. Out-of-court time is paid at a rate of $30 to $50 with a maximum of $500 total (this
generally works out to be 10 hours paid at $50 per hour). In comparison, the delinquency rates are now the
same as rates for adult criminal representation and are dependent upon the severity of the charge. Out-of-
court hourly fees range from $50 per hour ($500 max) for 3" degree felonies and lesser cases to $100 per
hour ($2000 max) for first degree felonies. In-court hours for non-trial time range from 3™ degree felony
offenses at $150 a day, with a maximum of $750, to 1% degree felony offenses at $250 a day, with a
maximum of $1250. Trial rates are $300 a day for 3" degree offenses and $400 a day for 1¥ or 2™ degree
offenses. Juvenile attorneys stated that judges can apply their own caps for payment.
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for Lawyers Who Represent Children in Abuse and Neglect Cases.”* Attorneys ad litem
who are appointed to represent children are also required to interview the child if the
child isfour years of age or older; interview individuals with significant knowledge of the
child's history and condition, including the child's foster parents; and interview al parties
to the suit.”

CASA volunteers also play an important role in the child welfare system. The
Texas Family Code sections 264.601-613 allow the attorney general to contract for
services with CASA programs. In Harris County, the CASA program provides advocacy
services to abused and neglected children, and seeks to obtain permanent placements for
children. CASAs perform home visits, attend service planning meetings, and identify
services and other resources. Often working in concert with the child’s court appointed
lawyer, CASAs are volunteers who function as guardians ad litem, acting at all timesin
the child’ s best interest. It should be noted that while the Harris County CASA program
issaid to be the largest in the nation, less than half of Harris County children in out-of-
home care, and none of the youth in the permanent custody of the state, have CASA
volunteers assigned to them.
. FACTUAL FINDINGSAND RECOMMENDATIONS
FINDING 1: NEED FOR INTERVIEW ROOMSIN THE JUVENILE COURT

This Report suggests that space in the juvenile court is an urgent concern that

needs to be addressed immediately.”® The juvenile court has three courtrooms which

™ Tex. Fam. Code Ann. §107.003 (Vernon 2002).

™ Tex. Fam. Code Ann. §107.003 (Vernon 2002). The state bar or individual judges could theoretically
sanction a lawyer for not complying with these statutory mandates, however we could find no information
on whether or how often this happens. One interviewee noted that she had never seen sanctions imposed
on an attorney who had not complied with these statutory mandates.

76 See supra Chapter 1: Delinquency Court at Finding 1 for analysis and recommendations.
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alternate between child welfare and juvenile justice matters every other day. These
courtrooms share a hallway that is overcrowded every day. Thereisaneed for private
interview roomsin child welfare cases due to the sensitivity of the issues of child abuse
and neglect.

FINDING 2: SOCIAL WORKER TURNOVER AND SALARY

[DFPY employees are overloaded and underpaid with too many cases to supervise. The
[DFPY in Harris County had a 52% turnover rate last year, with the average turnover for new
employees being lessthan 1 year. The state offers good benefits, but the workers get frustrated
because they do not have time to do their jobs properly. - CASA Volunteer and Former DFPS
Socia Worker

According to interviewees, DFPS features a workforce of caseworkers and
supervisors who are inexperienced, frustrated and overworked. The statistic that was
most frequently quoted by those interviewed is that DFPS loses fifty-two percent of new
social workers within the first year of their employment.”” In one interviewee's opinion,
DFPS workers are leaving because of low pay and heavy caseloads as “high as 60-70
cases [families] per worker.”®® Another interviewee agrees, opining that DFPS
employees are “ overloaded and underpaid,” with average casel oads estimated to be
between 60 and 80 cases. In contrast, the Child Welfare League of America recommends
that social workers handle 17 ongoing cases at onetime.” Oneinterviewee stated that

benefits provided by the state were “good,” but two others believe that workers are

" The Human Resources Department of DFPS confirmed that the turnover rate for new social workersis
approximately 50% within the first year of employment. This statistic is consistent with Child Welfare
League of America findings which indicate that turnover in child welfare agencies frequently exceeds 50%.
Child Welfare League of America, Child Welfare Workforce, RESEARCH ROUNDUP, September 2002, at 1.,
available at http://www.cwla.org/programs/r2p/rrnews0209.pdf. Harris County social services had an
overall turnover rate of 30% in 2001. Texas Department of Protective and Regulatory Services, Texas
Satewide Assessment, Section V, at 189.

8 According to the DFPS 2002 Data Book for FY 2002, the average monthly caseload per worker was 26.8
cases. Thisnumber did not include the caseload for intake workers. Texas Department of Protective and
Regulatory Services, supra note 61, at 40.

™ STANDARDS OF EXCELLENCE FOR SERVICES TO ABUSED OR NEGLECTED CHILDREN AND THEIR FAMILIES
(Child Welfare League of America, Revised 1999), available at

http://www.cwla.org/newsevents news030304cwl acasel oad.htm.
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generaly underpaid for the job they are asked to perform. According to the DFPS
website, incoming social workers will be paid $28,908-$32,616 ayear.®® Thissdary is
generally consistent with the national average starting at $29,412 for those with a
master’ s degree in social work (social workersin Texas are not required to have a degree
in social work), and $26,453 for those with any undergraduate degree,®* but falls well
below the Child Welfare League' s recommended base salary of $40,000 for child welfare
caseworkers.®? Two of the most lauded supports provided by DFPS are |aptops and cell
phones that are given to each worker to enable remote work, including working from
home. Thistechnology increases flexibility and efficiency. Nevertheless, interviewees
almost unanimously agreed that social workers have too many cases to do their job well.
Another element adding to the pathogenesis of social worker burnout, according
to one interviewee, is that workers suffer “frustration due to the inability to effectively
complete their duties.” Heavy caseloads and limited resources combine to prevent
caseworkers from giving each child and family adequate attention. The position of a
DFPS social worker was widely described as “stressful.” One interviewee believes that
the poor work environment generally motivates everyone to leave and that “only the
worst people stay” because they are not able to find aternative employment. According
to another interviewee, the average DFPS supervisor has three years tenure, which in his

opinion means they do not have enough experience to be supervising cases.®® State social

8 This salary range was listed in DFPS job openings for child welfare specialists on 1/1/04. See
http://www.tdprs.state.tx.us/.

8 Child Welfare League of America, Calls for Increased Federal Investment in Children's Services and
Case Workers (March 4, 2003), available at http://www.cwla.org/newsevents/news030304cwla.htm.

8 Child Welfare League of America, Who's Looking Out for Children? Building a Strong National Child
Welfare System Fifteen Essential Steps, available at

http://www.cwla.org/newsevents news030304cwlal5steps.htm.

8 We could not find statistics on the average experience of a DFPS supervisor.
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workers are not required to have an academic degree in social work®* even though several
studies have found that a degree in social work positively correlates with performance
and can increase retention rates for workers.®®

Most interviewees believe that the basis of the problems with DFPS is inadequate
funding, stating that the best way to improve the situation is to find more funding to
allow for increased hiring and pay.?® It was clear to interviewees that additional workers
would reduce the burden on the average worker and an increase in pay would make the
job more appealing. More socia workers would also mean that children under the care of
DFPS would be safer because they could be supervised more adequately.

The state of Texas developed an action plan in 1999 to address the high rate of
child fatalities as a result of abuse or neglect.®” Some of the elements of the plan
included hiring additional caseworkers, incentives to reduce worker turnover, social
worker training, and additional supervisory staff.®® Despite the recognition of these
needed changes, it appears from our interviews that these are still problems, and indeed,
child fatalitiesin Texas have continued to rise since the development of the plan.?® High
casel oads and frequent turnover necessarily erode any improvements a system might

achieve through training and reform. We saw no reference to quality assurance or critical

8 The DFPS website does not list a social work degree as a minimum requirement for employment. See
job openings at http://www.tdprs.state.tx.us/jobs/C06C06.htm. DFPS does not keep track of the education
level of its employees. Texas Department of Family and Protective Services, Report on the Initial Five-
Year Child and Family Services Plan Data, Objective 2.3, available at
http://www.tdprs.state.tx.us/About_PRS/State Plan/sec10a.asp.

& Child Welfare League of America, supra note 77, at 3-4.

% |n 1998, Texas increased funding for DFPS to hire 380 additional employees (these positions were filled
by FY 2000), yet interviewees continued to see inadequate staffing as apressing issue. The Texas
Department of Protective and Regulatory Services, Srategic Plan 2003-2007 67, available at
http://www.tdprs.state.tx.us’/About_ PRS/PRS Data Books and_Annual_Reports/strategicplan/STRATPL
NO0307.pdf.

8 Texas Department of Family and Protective Services, supra note 60.

B1d. atiii-iv.

8 See supra Chapter 2: Child Welfare, Background of Harris County Dependency Court.
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review to measure the positive or negative effects of improvement initiatives. State
leaders need to be lobbied on the issue of increasing the number of state social workers,
raising their compensation and requiring an appropriate educational background. While
child deaths are only one measure of the quality of achild welfare system, the Harris
County data are troubling. These changes in the workforce capacity could perhaps lower
the high number of child fatalitiesin Harris County, while improving the overall
performance and morale of the agency.

RECOMMENDATIONS:

1) The state should increase funding for the hiring of additional social workers, and
provide for increased compensation to DFPS workers.

2) DFPS ought to implement a requirement that social workers have a bachelor’s or
master’s degree in socia work.

3) DFPS should provide ongoing worker and supervisor training and increase

funding for training.

4) DFPS should develop a quality assurance program to improve practice, identify
shortcomings and deficits, and upgrade workforce capacity.

5) DFPS should implement arating system for workers that relates reviews and work

performance to compensation rates.

FINDING 3: LACK OF GUIDELINES FOR ATTORNEY CASELOADS AND
CASE DISTRIBUTION

Each judge in the dependency court has his or her own method for the distribution
of cases. Caseloads are not published and there is no cap on the number of cases that an
attorney can be assigned at onetime. Interviewees reported that there are “more
attorneysthan cases.” Many of the attorneys, however, have handled as many as 50 cases

at atime.



Judges do not deny that they sometimes hand-select appointed attorneys. One
judge stated that it is his practice to “ appoint the better lawyers.” Another judge stated
that he “likes appointing the good, experienced lawyers.” The impression of some non-
judges, however, was that attorneys were appointed based on a* good old boys’ network
or the “campaign contributorslist.”

Even if the selection criterion is limited to the skill of the attorney as perceived
subjectively by the judges, it is clear that such selections are made without regard for the
individua attorney’s caseload. One judge admitted that he did not keep track of this
statistic, and we could identify no official record of attorney caseloads. It iseasy to
imagine that the systems currently employed by the judges could result in the assignment
of acaseto an overloaded attorney, when a competent attorney with a much lighter
caseload may be available. Additionally, the current selection criteriamay give the
impression (even if it isincorrect) that cases are distributed unfairly.

Some attorneys ad litem who were interviewed stated that their high caseloads
prevented them from effectively completing necessary tasks such as meeting with their
child clients and attending permanency plan team meetings.®® Not only is meeting with a
child client mandated by statute,™ it is essential to alawyer's ability to represent that
child in court.%* Since children are not always brought to court for dependency cases, it is
incumbent upon lawyersto visit their child clients to interview them before going into
court. High caseloads or lack of compensation (see Finding 4) may prevent alawyer

from completing this crucial task.

% A permanency plan team meeting is convened by DFPS to work with the professionalsinvolved in the
case to determine the appropriate permanency goal for the child.

°! Tex. Fam. Code Ann. §107.003 (Vernon 2002)

% ABA STANDARDS OF PRACTICE FOR LAWYERS WHO REPRESENT CHILDREN IN ABUSE AND NEGLECT
CASES, C-1 (1996).
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Some interviewees feared that attorney performance was affected by the
“friendly” dynamic between lawyers and judges that carries over to the courtroom,
resulting in the rubberstamping of motions and the erosion of zealous advocacy. If
attorneys are dependent upon judges for their livelihoods, then lawyers may yield to a
judge’ s desire to resolve cases quickly, rather than advocating vigorously for their clients.
On this point one person interviewed acknowledged that it isa“very small Bar,” but
stated that “all attorneys are friends, but they fight the fight.”

RECOMMENDATIONS:

6) The guidelinesfor attorney representation found in the Texas Family Code (or to
be developed by the Harris County Court) should dictate how many cases lawyers
should have and how much they should be paid (See Finding 4).

7) The guidelines currently in place in the Texas Family Code should be adhered to
more closely.

a) Lawyersneed to be trained on their responsibilities as attorneys ad litemin
conformity with ABA Standards. Law firms could assist by hosting these
trainings and sponsoring national experts to train local practitioners.

b) Lawyers should be paid an hourly rate for the required tasks found in
Texas Family Code section 107.003 (See Finding 4).

¢) Judges should inquire on the record as to whether appointed attorneys ad
litem are adhering to statutory requirements. Judges should have the
authority to remove attorneys from the appointment list who repeatedly
fail to adhere to the statutory requirements.

d) The court should contact the National Council of Juvenile and Family

Court Judges (NCJIFCJ), Child Victims Act Model Courts Initiative to ask
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for assistance in improving practice and conforming to nationa
standards.®®

8) With regard to case distribution, it appears that the child welfare system may have
the same problems of favoritism and inadequate distribution of case appointments
that existed in the juvenile justice system prior to the implementation of the Texas
Fair Defense Act.* It may be necessary to reassess the appointment process to

eliminate any appearance of impropriety.
FINDING 4: INSUFFICIENT ATTORNEY PAY LIMITSREPRESENTATION

Lawyers cannot afford to do everything that they need to in order to effectively
represent a client in an abuse and neglect case. - Attorney ad litem

Attorneys ad litemfor children are paid for only 10 hours of out-of-court time per
case.® According to the mgjority of those interviewed, more out-of-court time is
required to visit the child client, interview the parties involved (including the CASA
volunteer, if there is one), evaluate necessary services for aclient, and prepare for court.*®
Harris County also places specific limits on attorney compensation for trial's (a maximum
of $2,500), expert testimony (a maximum of $800), investigation (a maximum of $600)
and appeals (a maximum of $2,500).% If attorneys are not compensated for the time they
spend conducting their own investigation of the facts, then many may choose to simply
accept the state’ s version of events. Thisin turn leadsto fewer trials, fewer controversies

at trial, and possibly, fewer appeals.

% The NCJFCJs nationally recognized Child Victims Act Model Courts Initiative is engaged in efforts to
improve juvenile and family court practicesin child abuse and neglect cases nationwide and can offer
courts technical assistance and resources to improve their practices. See National Council of Juvenile and
Family Court Judges, Child Victims Act Model Courts Initiative, at
http://www.pppncjfcj.org/html/childvic.html.

% Texas Appleseed Fair Defense Project, supra note 51, at 15.

% Harris County payment voucher caps payment for out-of-court time at $500 (lawyers are generally paid
the maximum of $50 per hour).

% Note that these activities are required under Tex. Fam. Code Ann. §107.003 (Vernon 2002) and the ABA
Sandards of Practice for Lawyers Who Represent Children in Abuse and Neglect Cases, C-1, C-2, and C-4
(1996).

97 See Harris County appointed attorney payment voucher.
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In addition to the paramount benefits to the child, effective lawyers can save the
State of Texas substantial long term foster care payments by securing permanent
placements for their clientsin atimely manner. Lawyers need to be freeto do what is
important for a case (and indeed what they are statutorily mandated to do) and should be
paid for their time, otherwise they are placed in the unfair position of having to fail in
their professional obligations or to provide services without pay (which is probably what
some attorneys end up doing). Legal representation can be critical to achild’ s future, and
this representation should be valued and compensated appropriately so that lawyers can
adequately represent their child clients.
RECOMMENDATIONS:

9) Lawyers should be paid a reasonable hourly rate for the required tasks found in
Texas Family Code section 107.003, with no cap on the amount of fees that can
be awarded for time spent on acase. The private bar needs to take an activerole
in lobbying the governmental body in charge of setting the limits discussed above.
Additionally, judges and the county board responsible for paying attorneys ad
litem should be educated on the need to reimburse attorneys for actual time spent

on a case.

10) A pro bono program could supplement the work of the professional corps of
children’slawyers. Protocols might be developed to determine which cases could
be referred to pro bono lawyers. Examples of matters that pro bono lawyers
could handle include appeals, collateral matters such as special education or other
entitlements, filing amicus briefs and acting as co-counsel on complex cases. Pro

bono lawyers for children should be well-trained and provided with mentorship.
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FINDING 5: NEED FOR SUPERVISION/ADVOCACY FOR CHILDREN IN
PERMANENT CUSTODY OF THE STATE.

These are the kids that are truly lost in the system without a voice. -Attorney ad
litem

Every child welfare case in Harris County isfiled as atermination case. DFPS
has reportedly adopted this practice in an effort to meet the twelve-month deadline for
case disposition imposed by federal law. Many parents reach the end of twelve months
still attempting to satisfy the court orders that must be fulfilled before the court will
consider reunification. In casesinvolving older children, DFPS is hesitant to seek
termination of parental rights because of the difficulties of finding an adoptive placement
for them. In both types of cases courts may choose to grant DFPS permanent managing
conservatorship of the children.*®

Several things happen once permanent managing conservatorship is granted to the
state. Sincethisisconsidered afinal disposition of achild welfare case, the attorney ad
litem representing the child and the CASA volunteer both withdraw and the child welfare
part of the caseistechnically closed. This leavesthe child with no advocate.

Currently, the Texas Family Code allows for notice of the placement review after
the final order to “the child's attorney ad litem and volunteer advocate, if the
appointments were not dismissed in the final order.”® In other words, under state law
attorney representation is a possibility after afinal order. However, one judge reported
that when he kept attorneys ad litem on these cases, he was criticized for the expense of

paying the lawyers.

% Permanent managing conservatorship grants DFPS permanent custody of a child until she or he reaches
age 18.
% Tex. Fam. Code Ann. §263.501(d)(5) (Vernon 2002).

49



Entities responsible for disbursing county funds need to be educated about the
importance of advocates for children under permanent conservatorship of the state.
Advocacy issues continue for children in the permanent conservatorship of the state. An
independent advocate should monitor and have the capacity to challenge the provision of
services. A child s entitlements such as education, family visitation, safety and
transitional supports aso need attention.

Under the current system, the only oversight of children in the permanent
conservatorship of the state is by ajudge who reviews the status of the case every six
months. Though DFPS caseworkers are required to monitor the progress of these
children, their overwhelming casel oads makes thisimpossible in most cases. Judges have
inadequate time and resources to review the great number of Harris County childrenin
the permanent conservatorship of the state.'® Already overburdened with the active
cases on their dockets, judges are unable to effectively monitor the progress of these
children in the system or to assure that the needs of these children are being met.

Children in the permanent conservatorship of the state often get lost in the system with no
representative to advocate for the services the children may need or to monitor their
progress in finding a permanent placement or achieving reunification.
RECOMMENDATIONS:

11) Texas Family Code section 263.501(d)(5) should be clarified to require lawyersto
represent their child clients until they are placed in a permanent placement or are

discharged from state custody.

12) CASA volunteers should remain on a case until the child isin a permanent

placement or is discharged from state custody. The time commitment to a

190 15 FY 2002, 239 children in Harris County who were not freed for adoption were placed in the
permanent custody of the state. Texas Department of Family and Protective Services, supra note 61, at 159.
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permanent conservatorship case would not be as great for the CASA volunteer.
Therole of the CASA representative would be to maintain contact with the child
and ensure that the system is meeting the child’ s needs. Because of the decreased
time commitment, CASA may be able to attract additional volunteersto assist

with the permanent conservatorship cases.

13) Harris County may want to create a new judgeship or appoint a special master to
handle al the permanent managing conservatorship (PMC) matters. This could
increase the oversight role of the judge assigned to PMC cases and relieve the
dockets of the other courts by removing al of their PMC cases. Because such a
docket would only include PMC matters, the judge would be educated on the
PMC process and thus be better equipped to effectively meet the needs of these
children. Furthermore, relieving other Harris County juvenile judges of their
PMC cases would enable them to dedicate more attention to the other child

welfare cases on their dockets.

14) Harris County leadership, the court and bar should devel op the capacity to
provide legal representation of all childrenin PMC. The bar should consider

creating a pro bono program for attorneys to represent children in the permanent

conservatorship of the state.*™

FINDING 6: LACK OF ADVOCACY FOR SERVICES WITHIN THE
COURTROOM

Mental and physical needs of children are the caseworker’s responsibility. -
Attorney ad litem

The Harris County judges that were interviewed felt satisfied that attorneys ad
litem were adequately requesting services for their child clients. Our team, however, did

not observe any advocacy for services during the courtroom observation component of

191 Children's Law Center of Minnesota launched such apro bono project, State Wards: The Forgotten

Children Project, in 1999. In this project, pro bono attorneys ensure that children in the permanent custody
of the state are receiving services, graduate from high school and have an independent living plan to help
them successfully transition out of foster care. For more information, visit the Children's Law Center of
Minnesota’ s website, at http://www.clcmn.org, or contact Gail Chang Bohr at gchohr@clcmn.org.
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thisstudy. Many of the interviewees believe that attorneys ad litem and DFPS workers
bear the responsibility for ensuring that the children’s mental and physical needs are
being met. However, the redlity appearsto bethat if the children’s needs are monitored,
it isdone by the CASA representative or the foster parent. DFPS workers are too
burdened by their casel oads to supervise the children with this amount of detail, and
although some attorneys are able to take the time to advocate for services, many are not.
Some attorneys do not even take the time to meet the children they represent, much less
attend to their particular mental and physical needs. The result of these deficienciesisa
gap in expectations and in services: children in the Harris County child welfare system
have mental and physical needs that are being overlooked and there is little apparent
concern that the gaps need to befilled. We are left to consider two possible outcomes:
either all needs of al children are being satisfied through the administrative process, or
opportunities to advocate for needed services are being lost to the detriment of the
children.

RECOMMENDATIONS:

15) Caseworker pay needs to be increased and their caseloads need to be decreased
(See Finding 2). If the caseloads of DFPS workers were decreased, then the
workers would have more time to dedicate to securing services for the children to
whom they are assigned.

16) Attorneys ad litem representing children in Harris County need to be trained to
evaluate the need for services and to provide advocacy for these services. The
system needs to put an emphasis on service advocacy through training and
communicating the expectation that it is part of the attorney ad litem's
responsibilities. Emphasizing the importance of service advocacy, and
recognizing that service advocacy is an essential part of effective representation

of achild, should be incorporated into any child welfare training for attorneys ad
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litem.'®® Local law firms could sponsor these training programs for both judges
and attorneys. The inclusion of judgesin the training could create an expectation
that the attorneys appearing in their courts will advocate for services for the
children to whom they are assigned. The American Bar Association Section of

Litigation is available to assist with such trainings.'®
FINDING 7: LACK OF CONSISTENCY IN LAWYER TRAINING

Harris County has a video training course and accompanying materials for
attorneys ad litem, but it is unclear whether all attorneys ad litem are required to watch
the video prior to being appointed to child welfare cases. Some interviewees reported
that Judge Ellis and Magistrate Van Pelt of the 315" Juvenile District Court require all
attorneys practicing in their court to watch the video training course and study the
accompanying materials, and that the other two courts do not. One court employee
reported that officially al three courts require the training, but there are “no checks or
balances’ to ensure that attorneys have viewed the video training prior to accepting
appointments. The training materials cover topics such as:

* AdLitemNuts & Bolts: Appointments, Practice, Responsibilities and Liability

» Caselnvestigation & Preparation

* Identification and Use of Family Law Resources

* Representing the Child/Understanding Child Development and the Impact of
Abuse

» Handling Child Abuse Cases and Understanding the Child Protection System

192 See ABA STANDARDS OF PRACTICE FOR LAWY ERS WHO REPRESENT CHILDREN IN ABUSE AND NEGLECT
CASES, Part X, Standards for the Child’s Attorney, C-4. “Request Services’ (1996) (stating the child’s
attorney should seek appropriate services (by court order if necessary) to access entitlements, to protect the
child'sinterests and to implement a service plan).

103 The American Bar Association Section of Litigation Children’s Rights Litigation Committee has experts
available to assist with trainings. Additionally, the Committee co-sponsors with the National Institute of
Trial Advocacy (NITA), Training the Lawyer to Represent the Whole Child, a six-day intensive program
that teaches lawyers how to provide effective advocacy to children, including service advocacy. This
training was held in Philadelphiain 2002, and in New Y ork City in 2004, and can be replicated anywhere
in the country. For more information see http://www.nita.org. Additionally, the Rocky Mountain Child
Advocacy Training Ingtitute, is held every spring in Denver for children’s lawyers from around the country.
For more information, read about the training at

http://www.rockymountai nchildrenslawcenter.org/news_institute.html.
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* Interacting With and Representing Children

However, because the training is not live, there is no opportunity for lawyers to ask
guestions. Additionally, thereis no central application process to ensure that every

attorney has even viewed the video training, so one must assume that some untrained

lawyers are being appointed by the court.'

RECOMMENDATIONS:

17) Every Harris County court handling child welfare cases should require all
attorneys to complete a training course on the representation of abused and
neglected children and their parents. Completion of this training course should be

a prerequisite to receiving appointments of child welfare cases.’®

18) Training programs should be devel oped to ensure that a competent and qualified
bar is available for the representation of children and parents. Private firmsin
Harris County could assist in the planning and presentation of live training
programs several times throughout the year. The ABA Section of Litigation
could assist in the development of course curriculaand procedures for the
periodic update of the curricula so that the attorneys consistently receive training

on the latest practices and procedures in the child welfare system.

104 Attorneys who want to accept delinquency appointments are required to complete a standard
application, however lawyers who want to accept child welfare cases simply introduce themselves to the
individual judges and ask to be put onto the appointment list. 1t was reported that judges may inquire about
an attorney’ s prior experience or training before putting them on the appointment list, however there are no
guidelines for the judges in determining whether to place an attorney on the appointment list, nor do there
appear to be any officia requirementsfor the lawyers.

1%y July 2003, amendments were made to the Child Abuse Prevention and Treatment Act (CAPTA) that
include arequirement for CAPTA state grant eligibility that a state either have alaw requiring al court-
appointed attorneys to have appropriate training, or the state governor must certify that no lawyer is
appointed in any case without having prior appropriate training. 42 U.S.C. § 5106a(b)(2)(A)(xiii), as
amended by Pub. L. No. 108-36, § 114(b)(1)(B)(vii). See Tex. Fam. Code Ann. §107(2) (Vernon 2002)
(requires that attorneys ad litem receive training in child advocacy or have the experience equivalent to
such training). See also ABA STANDARDS OF PRACTICE FOR LAWY ERS WHO REPRESENT CHILDREN IN
ABUSE AND NEGLECT CASES, at Part |1, Enhancing the Judicial Role in Child Representation, I-2. “ Content
of Lawyer Training” (1996) (recommending that the appropriate state administrative office of the trial,
family, or juvenile courts should provide educational programs, live or on tape, on the role of the child's
attorney and providing alist of essential topics such atraining should address).

54



19) At aminimum, the attorney ad litem training should cover the following topics
recommended by the ABA Standards of Practice for Lawyers WWho Represent

Children in Abuse and Neglect Cases;*®

» Information about relevant federal and state laws and agency regulations;

» Information about relevant court decisions and court rules;

* Overview of the court process and key personnel in child related litigation;

» Description of applicable guidelines and standards for representation;

e Child development, needs, and abilities,

* Information on the multidisciplinary input required in child-related cases,
including information on local experts who can provide consultation and
testimony on the reasonabl eness and appropriateness of efforts made to safely
maintain the child in his or her home;

» Information concerning family dynamics and dysfunction including substance
abuse, and the use of kinship care;

* Information on accessible child welfare, family preservation, medical,
educational, and mental health resources for child clients and their families,
including placement, eval uation/diagnostic, and treatment services; the structure
of agencies providing such services aswell as provision and constraints related
to agency payment for services,

* Provision of written material (e.g., representation manuals, checklists, sample
forms), including listing of useful material available from other sources; and

* Cultural competency.

20) Child welfare attorneys should be required to obtain annual continuing legal
education credits specific to juvenile cases in order to continue to receive case

appointments. 1%’

FINDING 8: EXPANSION OF CASA REPRESENTATION

Our goal is to service at least 1,550 of the 4,000 children in out-of-home
placement in Harris County thisyear. - CASA Coordinator
We need more help from groups like CASA because the [DFPY workers are

overworked and underpaid. - Juvenile Court Judge

106 ABA STANDARDS OF PRACTICE FOR LAWY ERS WHO REPRESENT CHILDREN IN ABUSE AND NEGLECT
CAsES, Part 11, Enhancing the Judicial Rolein Child Representation, 1-2. Content of Lawyer Training
(1996).

197 The juvenile board recently decided to modify the guidelines that it previously put in place after the
passage of the Texas Fair Defense Act to include a requirement that delinquency attorneys taking
appointments obtain continuing legal education credits that are specific to juvenile cases.
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All interviewees agreed that having a CASA volunteer involved in acaseis
beneficial and improves the quality of representation for children in the custody of the
state, as well asfor the parentsinvolved in the child welfare system. CASA volunteers
help children and parents gain access to services because CASA volunteers are often the
participants with the greatest amount of contact with the families. There are
approximately 4,000 children in out-of-home placement in Harris County this year,
however, and CASA has the resources to serve only about 1,550. The Harris County
CASA program is among the largest in the nation with a staff of 46 people supervising
500 volunteers who completed over 47,000 hours of work last year. Still, the programis
not able to service even half of the children in the state' s custody. As previously noted,
none of the hundreds of youths living in the permanent custody of the state are
represented either by lawyers or CASAs. Thereisacritical need to increase the number
of CASA volunteers or CASA-like programsin Harris County.
RECOMMENDATIONS:

21) Law firms should encourage non-lawyer employees to volunteer as CASAs and
allow them to perform this public service, even when it requires work during

regular business hours.

22) Private firms should be encouraged to give their lawyers billable hour credit for
time spent on pro bono activities including volunteering as a CASA
representative. Thiswould make it possible for many more attorneys in the

community to serve in this capacity.

23) The private bar could assist in fundraising activities to benefit the CASA
program. Increasing CASA funding will make it easier for CASA to expand its
program in the future and serve more children in Harris County. One option could
be the creation of a permanent endowment (or other commitment) by alaw firm

that is supported annually.
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24) Law firms should promote lawyer and firm participation in the CASA Board of
Directors and other |eadership activities at the local CASA program.

25) Harris County and court leadership should engage the CASA programin a
planning effort to meet the need of youthsin PMC for effective representation.

FINDING 9: LACK OF SERVICES FOR PARENTS AND/OR CHILDREN IN
CHILD WELFARE CASES

a) Servicesfor Parents

It is hard for parents to actually get the services they need because there is no
central location to receive the services ordered by the court. - Juvenile Court Judge

In many instances, it is extremely difficult for parents to comply with the orders
of the court because services are difficult to obtain. Most of the parentsinvolved in the
child welfare system are indigent. Many of the services parents are expected to obtain
are only offered at locations scattered throughout Harris County. Presumably, many
parents do not have their own transportation. Furthermore, even if the parents are able to
get to the location where the services are offered, the service agencies are often over-
booked and thus unable to provide the services within the time frame ordered by the
court. Thisunavailability of services makes it impossible for many parents to comply
with court orders and can result in adelay of reunification of the family and, in some
instances, prevent reunification entirely.'®
RECOMMENDATIONS:

26) Training programs should be developed to address service advocacy for parents
and children in dependency cases. Parents attorneys, CASA volunteers, and
DFPS workers should be required to attend this training and should be encouraged

to bring any problems in obtaining services to the court’s attention.

1% For a discussion of the difficulty of securing services for the treatment of parents’ substance abuse
problems due to funding, see Texas Department of Family and Protective Services, supra note 86, at 66.
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27) All participants in the system should be encouraged to assist parents and children
in contacting the service agencies and in making transportation arrangements to
and from the service locations. Thisis an areawhere CASA representatives can
make a difference.

28) Harris County and court leadership should thoroughly research and assess the
availability of the services to which parents are referred or compelled. Shortages
and delays should be identified and remedied.

29) Lobbying for greater funding for state service agencies would assist in increasing
the number of service agencies and thus the availability of servicesto parents and
children. A centralized service center housing all agencies offering court-ordered
services would increase accessibility to parents relying on public transportation.
A coordinated network of community-based services should be devel oped to

ensure that all regions are served.
b) Servicesfor Young Adults

Preparation for Adult Living (PAL) is available, but there is just not enough
support for children once they turn eighteen. -Attorney ad litem

Children in the state’ s custody are usually automatically released from state
custody at age eighteen. If achild has special needs and is categorized at a higher level
of care, he or she can remain in the custody of the state until age twenty-one. The
program Preparation for Adult Living (PAL) is designed to help these children make the
transition to adulthood. However, the interviewees felt that the PAL program was not
very successful in providing adequate services to teenagers making the transition to
adulthood. PAL provides caseworkers and financial assistance to teenagers for rent and
household needs through funds from the federal Chafee Foster Care Independence Act,

but does not provide assistance in locating housing or finding employment.
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Consequently, many children feel abandoned by the system upon reaching the age of
majority.
RECOMMENDATIONS:

30) Attorneys ad litem should advocate for appropriate services to their clients who
will be transitioning out of foster care to ensure that they will leave foster care

with, among other things, housing, Medicaid, ajob or an educationa plan.'*

31) Law firm lawyers and employees should volunteer to become mentors to youth
who have or will be transitioning from foster care. DFPS s currently re-
establishing its PAL mentorship program for current or former foster youth ages
14-21 who are dealing with issues of transitioning into adulthood.® Lawyers
would be especially welcome to mentor youth ages 18-21 as many of these young
adults have legal issues which need to be resolved.

32) The DFPS PAL program holds life-skills training courses for youth who have
graduated from care, and they could use volunteers to assist with teaching classes.
Additionally, local bar associations could work with PAL employees to develop
training/information courses offered to teenagers in state custody to train them for
independent living. Members of the local bar could volunteer to develop training
curriculaand to aid in the actual teaching of the young adults. Areas where young
adults could use training would include: establishing a budget, applying for public
benefits, financia planning for higher education, housing rights, etc. The New
Y ork City based Y outh Advocacy Center, a program that trains teenagers in foster
care to advocate for themselves and prepare for adulthood, could be used as a
model .***

1% Retaining attorneys ad litem for children in the permanent custody of the state (see supra Finding 5) will
be helpful here, as will training for attorneys ad litem on service advocacy (see supra Finding 6).

19 This mentorship program was re-established in January, 2004, after ayear hiatus. Robin Slusher isthe
mentor staff contact at DFPS and she can be reached at 713-940-5171. This program will offer training and
certification for volunteer mentors.

1170 |earn more about the Y outh Advocacy Center, visit its website at
http://www.youthadvocacycenter.org.
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33) A consumer satisfaction evaluation mechanism should be established to assess the
success and capacity of the PAL program and other transitional servicesfor older

youth.

1. CONCLUSION

The Harris County child welfare systemisin great need. While some of these
needs must be met by existing system actors such as judges and agency administrators,
the private bar can assist in improving the quality of representation and services that
minors and their parents receive. The private bar can establish pro bono programs,
encourage lawyer and non-lawyer employees to serve as CASA volunteers or mentors,
provide financial and other support for training and increasing resources, and call on
politicians and officials to remedy some of the shortcomings outlined above. Such
support from the private bar can significantly assist in improving the child welfare system

and meeting the unmet legal needs of children and familiesin Harris County.
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CHAPTER 3: SCHOOL SUSPENSION AND EXPUL SION PROCEEDINGS!H?

BACKROUND OF HOUSTON INDEPENDENT SCHOOL DISTRICT

The Houston Independent School District (HISD) is comprised of 13 school
districts with 211,197 students. There are 174 elementary schools, 34 middle schools,
and 30 high schools. The ethnic and racial make-up of these schools is 53% Hispanic,
34% Black, 11% White, and less than 4% Asian or Native American. Approximately
73% of these students receive free or reduced-cost lunches.

The Texas legislature recently evaluated and amended the law of school discipline
in Texas. In 1995, the Texas legidature revised Chapter 37 of the Texas Education Code
(Chapter 37) to mandate that the juvenile justice system and the public school system
work together to help make schools safer. Chapter 37 now requires each school district
to provide an alternative education program for students who receive discipline. In 1999,
the Governor appointed a Task Force on School Violence Prevention led by the Attorney
General and comprised of 22 members around the state, including teachers, state
senators, school superintendents, parents, and law enforcement officers.

HISD spends approximately 11% percent of its budget on security and monitoring
services. The school district has a 178 person armed police force that has the power to
arrest, called the Houston Independent School District Police Department, which is
separate from the Houston Police Department.  Though every middle and high school is

required to have at least one school district police officer on duty at all times, most have

12 Members of the School Suspension and Expulsion Team who conducted research and interviews were:
Angela Vigil (coordinator); Lori Hood and Liquita Lewis Thompson from Baker & McKenzie; Sonya
Garza, Susan Logsdon, and Jon Rice from Fulbright & Jaworski; Bruce A. Koehler from Mounce, Green,
Myers, Safi & Galatzan; Carolyn Courville, Erica Harris, Eric Mayer, and Bill Merrill from Susman
Godfrey; Edward Hernandez and Carmen Perez from Linebarger Goggan Blair & Sampson; Catherine
Krebs and Barbara Stalder.
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three. The HISD Code of Conduct suggests that principals are charged with determining
when the police should be notified.

During the 2000-2001 school year, HISD expelled 261 children.**® 1n 2001-2002,
the number of expulsionsincreased to 296, and HISD reportedly had 82,602
disciplinary incidents, ranging from “disruptive behavior” to “conduct punishable as a
felony.”™  We were unable to obtain statistics on the number of children who were
suspended, placed in discipline programs, or disciplined by sanctions other than
expulsion during that time period. In calendar year 2002, HISD referred 5,591 incidents
to the Harris County juvenile court, which represented over one-quarter of all referralsto
delinquency court for that year.**°

. THE HISD DISCIPLINARY CODE

“Zero Tolerance/Pursuit of Crimina Charges’

“The HISD Board of Education, in accordance with its major system priorities,
believes the school environment should be safe for all students and free of disruptions
that interfere with the education process. In response to this belief, the board has
developed a policy of zero tolerance. This policy shall apply to elementary, middle, and
high school students.”

“ All students who unlawfully possess a firearm, illegal knife as defined by state
law, explosive, or any other dangerous object or weapon on school district property, on
school buses, and/or in attendance at district-related activities shall be recommended for
expulsion. The Board of Education further declares that the Code of Sudent Conduct
will be strictly applied.”

13 These statistics came from the HISD Department of Research and Accountability.

14 1d. We are concerned about the accuracy of this statistic, as HISD has recently been criticized for its
record-keeping practices. HISD was publicly criticized for its failure to adequately define and report drop-
outs. This public criticism, originally published in the El Paso Timesin July 2003, criticized the district for
describing students, who turned out to be drop-outs, as "transfers’ from the district. Thiswas particularly
important as HISD had been receiving positive recognition nationally for its low drop-out rates. While
there are certainly shared issues between school discipline policies and practices, and drop-out policies and
practices, this evaluation is focused solely on school discipline. Therefore, the text contains no content as
to the issues and possible recommendations that would correlate to HISD's policies of identifying,
preventing and reporting drop-outs.

115 |d

18 Harris Cty. Juvenile Probation Dept., supra note 12, at 18.
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“In every case where students in elementary, middle, or high school engagein
conduct that contains the elements of an offensein violation of the Penal Code or the
Education Code, the school district will pursue arrest, charges, and removal to a
discipline program, juvenile detention facility, or county jail.” *’

A.  Classficationsof Conduct and Sanctions™®

The HISD Code of Student Conduct (Code) contains a multi-level disciplinary
scheme, assigning progressively severe punishments as the severity of the offense
increases. The Code sets forth five levels of student misconduct with commensurate
disciplinary options. While it appears that the scheme was intended to comply with
federa guidelines, the HISD system punishes and excludes children from school much
more vigorously than federal law requires.™® In addition, although the Code on its face
sets forth standards for identification of levels of sanctions, there are no guidelines for
educators to use when assessing and assigning levels of classification to a student’s
conduct, which may result in disparate treatment of children in HISD schools. There are,
similarly, no guidelines for determining the appropriate punishment. Moreover, the Code
does not provide for training of HISD principals or school administratorsin the
identification, assignment and/or designation of punishment for any offenses.
Interviewees confirmed that they have received no training on these issues.

1. Level | —Violation of Classroom Rules®

In HISD's multi-level disciplinary scheme, Level | offenses are those that occur in

the classroom and can be corrected by the teacher. Examplesinclude violations of rules

117 CobE OF STUDENT CONDUCT, Student Misconduct, Levels of Offenses (Houston I ndependent School
District, 2002-2003).

18 Al information in this section came from the Code of Student Conduct, Student Misconduct, Levels of
Offenses.

19 5ee Gun-Free School Act, 20 U.S.C.A. §8921 (1994).

120 AJ| information in this section came from the Code of Student Conduct, Student Misconduct, Levels of
Offenses.
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or procedures established by the teacher; cheating; refusal to participate in classroom
activities; unexcused tardiness; failure to bring required supplies, completed homework
or communications between school and home; participating in horseplay; violating the
dress code; and any other behavior that disrupts the classroom or interrupts the operation
of class. Teachers may discipline studentsfor Level | violationsin anumber of ways,
including oral correction, contact with parents, detention, and removal of privileges.

2. Level I| —Administrative I ntervention'*

Level Il offenses are more serious in nature than Level | offenses. They include
leaving the classroom or school grounds without permission; possessing flammable
materia; inappropriate displays of affection; verbal abuse; wearing attire signifying gang
affiliations; possession of beepers, cellular telephones, or pagers,; and accessing or
sending inappropriate material viathe school’s computers. Level Il offenses aso include
continuance of Level | misconduct. For Level 11 offenses, the administrator may

122 removal from

discipline the student with behavior contracts, corporal punishment,
class™® or from school transportation, and exclusion from extracurricular activities.
3. Level 111 — Suspension and/or Optional Removal to a
Disciplinary Alternative Education Program (Discipline
Program)*#*
Level |11 offenses are defined as actions that seriously disrupt the educational

process in the classroom, in the school, and/or at school-related activities. 1n addition to

121 |d

122 Corporal punishment is defined as " spanking or paddling . . . to a maximum of three 'pops.” 1d. The
HISD should reconsider its policy of allowing teachersto physically punish students. ABA standards
prohibit the use of corporal punishment in institutional settings. No form of corporal punishment should be
permitted in a public school setting. See |JA-ABA JUVENILE JUSTICE STANDARDS, STANDARDS RELATING
TO CORRECTIONS PROHIBITION ON THE ADMINISTRATION OF CORPORAL PUNISHMENT, Standard 4.8
“Limitations on the Use of Physical Force by Personnel” (1979).

122 The Code of Student Conduct details a specific procedure for a teacher to remove a student from class.
124 Al information in this section came from the Code of Student Conduct, Student Misconduct, Levels of
Offenses.



continuance of Level | or Level 11 misconduct, Level [11 offenses include fighting;
gambling; theft under $750; truancy; possession of live ammunition or knives 3-5 inches
in length; possessing or using tobacco products or prescription drugs; sexual or racia
harassment; hazing; possession of fireworks or laser pens, misdemeanor criminal
mischief; and certain computer-related offenses. In addition to the punishments available
for lower level offenses, a student may have to make restitution or restore property, lose
computer privileges, attend in-school suspension, have out-of-school suspension for up to
three school days per occurrence, ' or receive areferral to adiscipline aternative
education program (discipline program).*®
4, Level 1V —Required Placement in a Discipline Program®*’
Level 1V offenses include behavior that would constitute a criminal offense, such
as engaging in felonious conduct; assaulting individuals, making terroristic threats,
selling controlled substances; engaging in public lewdness; burglarizing an HISD facility;
defacing school property; possessing firearms or ammunition; and participating in illegal
organizations.  Students committing Level 1V offenses are referred to a discipline
program for alength of time determined by an administrator.
5. Level V —Expulsion for Serious Offenses™®
Level V offenses are defined as serious misbehavior and/or illegal acts that

threaten to impair the educational efficiency of the school and/or that most seriously

disrupt the orderly educational process in the classroom and/or the school. Level V

125 Throughout this report the term “suspension” will mean an out-of-school suspension for a period of no
more than 10 days unless the text specifically states that a suspension is “in-school”.

126 A discipline program is a school-based program run by HISD that serves as an alternative to regular
HISD classes. Placement in a discipline program is not considered an expulsion.

127 All information in this section came from the Code of Student Conduct, Student Misconduct, Levels of

Offenses.
128 | d
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offenses include continued serious misbehavior, or persistent misbehavior as listed under
state law while a student is placed in adiscipline program. This not only includes
misconduct that occurs on school property, but also includes misconduct that occurs
away from school property at a school-sponsored or school-related activity. Level V
offenses are punishable by expulsion. HISD defines expulsion as removal of a student
from aregular school program for more than three consecutive school days but not longer
than one calendar year. Students who are expelled are not barred from school
completely, rather they are expelled to attend the Harris County Juvenile Justice
Alternative Education Program, where they can complete their classes. *#°

B. Procedures and Guidelines for Deter mining Sanctions™°

1. Level | and Level Il Offenses

The procedures for determining disciplinary sanctions vary depending on the
offense level and the type of punishment available. According to the Code, a staff
member may correct a student on the spot for Level | offenses. The staff member is
thereafter supposed to discuss the behavior with a parent, administrator, or support
personnel, and maintain arecord of the discipline.

For offenses at or above Level 11, the staff member must refer the student to an
administrator, typically the principal, by completing a discipline form or one-page report.

The school isto give the student's parent written notification within 24 hours. After

129 The Juvenile Justice Alternative Education Program is run by a private entity that contracts with HISD
to educate students expelled from HISD. Placement in this program is considered an expulsion from HISD.
A student can be placed in this program as aresult of a school discipline proceeding or ajuvenile court
judge’ s order.

130 All information in this section came from the Code of Student Conduct, Student Misconduct, Levels of
Offenses.
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conferring with the teacher and the student, the administrator determines the student's
discipline.

2. Leve 11l and Level 1V Offenses

At Level Ill and Level IV (aswith Level Il offenses), after the staff member refers
the student to an administrator, the administrator will confer with the student and the
parent. At this conference, the student is given an opportunity to explain the incident,
after which the administrator determines whether to suspend the student or to send him or
her to adiscipline program.’*! The school then provides the parent and the teacher with
written notice of the offense and the action taken. For aLevel 1V offense, the school
administrator may also notify the HISD police department.

a. Suspensions and Due Process

If an administrator decides to suspend a student, the school typically does not hold
aformal hearing or otherwise afford a student due process. Asindicated above, students
facing suspensions are usually only afforded a meeting with the parents and an
administrator, at which time the administrator determines the appropriate sanction. This

decision isfinal and may not be appealed within the HISD system.

Generdly little or no fact-finding occurs before or during the suspension meeting.
Two principals confirmed that at their schools, administrators do not typically hold
formalized hearings at the suspension level, nor do they permit students or parents to call
witnesses. Instead, the assistant principal simply accepts the complainant-adult’ s version

of what allegedly occurred.

31 According to state law, students under the age of 6 cannot be placed in a discipline program.
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Another principal similarly reported that his fact-finding is based on the factual
determinations of the police and the findings of the assistant principal. If the parent
requests that the officer or teacher attend the suspension meeting, the principal triesto
accommodate that request. The school does not keep a transcript of the suspension

meeting. Rather, the school simply notes the date, the charge, and the final outcome.

On the other hand, a principal, of what he described as an * affluent school,”
reported that generally fact-finding does occur in his school. The assistant principal
collects information from the officer, teachers, and other students, and then gives the
parent his recommended decision regarding the outcome. The parent may choose to
appeal the assistant principal's decision to the principal. The principa then makes the
final determination, which is not appealable within the HISD system.

HISD avoids the issue of providing the due process that is necessary when
imposing long-term suspensions by simply choosing not to assign long-term suspensions.
Given the vast and conflicting assortment of legal interpretations as to what period of

suspension triggers the right to due process,**

HISD imposes only relatively short-term
suspensions (up to three days), refers the student to a discipline program, or imposes a

myriad of lesser classroom and administrative sanctions.

b. Discipline Program

If aschool decidesto refer a student to a discipline program, the school will
provide the parent with a letter explaining the reasons for the removal and advising the

parent of the length of time the student will attend the discipline program. In contrast to

32 |n Goss v. Lopez, 419 U.S. 565, 576 n.8 (1975), the Court analyzed a large and diverse group of lower
court cases, and reached the conclusion that “the lower courts have been less uniform, however, on the
guestion whether removal from school for some shorter period may ever be so trivial a deprivation as to
require no process, and, if so, how short the removal must be to qualify.”
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the finality of a school's decision to suspend a student, a parent or student may appea a
school's decision to place a student in adiscipline program to the district superintendent
or hisdesignee. The appeal must be made within five days of the parent's or student's
receipt of the decision placing the student in a discipline program. The student may be
placed in a discipline program pending the appeal .

During the appeal hearing, the superintendent will advise the student of the
alleged misconduct and the evidence against the student. The student or parent may then
make aten minute presentation. The superintendent has compl ete discretion asto
whether other witnesses or documentary evidence may be presented. After the hearing,
the superintendent will issue awritten decision. Thisdecisionisfina and may not be
appealed within the HISD system.**

A student’ s progress while at a discipline program is formally reviewed by the
school board's designee at the end of the placement period or at 120-day intervals,
whichever occursfirst. In addition to the board's designee, representatives from HISD,
the discipline program, and the student’ s referring campus or home school, as well as
parents may participate in the review. The board's designee must make reasonable
effortsto invite the student's parent to the review and may thereafter, hold the meeting in
his or her absence. At the formal review, the student or the student’ s parent can present
arguments in favor of the student’ s return to the regular school campus.

After assessing the student's progress, the administrators in attendance at the
review may decide that the student: (1) remain in the discipline program; (2) be removed

from the discipline program and placed in a non-disciplinary aternative education

138 The fact that there is no appeal of this, or any other decision, within the HISD system does not, of
course, prevent a student or student’s family from filing a due process claim in state or federal court.
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program that may be able to more appropriately address the student's needs; or (3) be
returned to the sending campus or the campus to which the student is presently zoned.
Within three business days from the date of the determination, the committee must
provide awritten decision to the parent. The committee’s decision isfinal and may not
be appeal ed within the HISD system.
2. Level V Offenses - Expulsion and Due Process™

For Leve V offenses, a student may be subject to expulsion. Federa case law
and HISD policy require aformal hearing that comports with due process prior to
expelling any student. The expulsion process begins with an administrator contacting the
HISD police to investigate the school infraction or illegal act and thereafter conferring
with the student. If the police arrest the student, the school must notify the student's
parents within one hour. The school must thereafter give the student and parent written
notification of the reasons for the proposed expulsion. Although any expulsion must
include an official police or law-enforcement investigation, the administrator does not
have to await the results of the investigation before proceeding to an expulsion hearing.

An expulsion hearing is to be held within seven days of the date of the offense. A
student may only be suspended for up to three days while awaiting the hearing. If the
hearing is not held within the three-day suspension period, the student must be placed in a
discipline program while awaiting the hearing. The parent, however, could choose to
waive the hearing.

An impartial school administrator, principal or his or her designee must conduct

the hearing to consider expulsion.’®* Although no case has yet been found challenging

132 All information in this section came from the Code of Student Conduct, Student Misconduct, Levels of
Offenses.
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this specific provision of the Code of Student Conduct, the authority given to principals
to sit asimpartial hearing officersin situations where they have proposed the expulsion is
ripe for litigation.

The hearing officer must conduct afull hearing. The student has the right to
representation by counsel and can call witnesses. Students do not however appear to
have the right to compel witnesses to attend the hearing or the right to cross-examine
witnesses. If the administrator decides to expel a student, that expulsion may not last for
aperiod longer than afull academic year. One principal who was interviewed reported
that most expulsions typically last 180 school days — the maximum allowed time. The
decision to expel a student is appealable to the next higher administrative level in the
school system. As such, expulsion hearings are generally recorded on audiotape so as to
maintain arecord of the hearings and the evidence introduced during them.

One principal reported that she presides over suspension and expulsion hearings
and makes the final decisions. She has a script for the hearings that “explains the rules”
that are “put out by HISD.” This principal reported that she knows the Code and permits
students to bring witnesses, but they cannot compel these witnesses to testify. Students
may also bring attorneys, although they often do not. Another principal reported that
only about 10% of students bring attorneysto their hearings. The school is not
represented by counsel in a hearing conducted by the principal. The school always brings

itsown witnesses. The school aso provides parents with copies of audiotapes of the

135 CobpE OF STUDENT CONDUCT, Procedures for Expulsion and the Appeal of Expulsion (Houston
Independent School District, 2002-2003). The first paragraph of this section states that a “ school official”
conducts the hearing. Paragraph (b), which applies when a principal or his designee or the assistant school
principal proposes the expulsion, states that the principal (if he can be impartial), or hisimpartial designee
will conduct the hearing.
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hearing. It can take from aday to aweek to get the decision to the parents. While
awaiting the decision, the student is kept in school.

Another administrator suggested that the expulsion hearing procedureis
anachronistic and no longer invokes a due process right because the students are not
being expelled from the public school system completely. He reasoned that because the
students are expelled to the Juvenile Justice Alternative Education Program and will
complete their classes and can graduate, they are not being denied the educational rights
that require due process. Thisisalso an issue that has not been tested in the courts.

[11.  FACTUAL FINDINGSAND RECOMMENDATIONS

HISD has a system of school discipline that is strictly enforced and favors
removal from aregular school program, imposition of punitive sanctions, and referral to
the juvenile justice system. Asaresult, alarge percentage of students are subjected to
disciplinary measures each year, referrals to the juvenile court are skyrocketing and
complaints are on the rise from parents and advocates for children about the quality of
alternative education programs. This Report makes specific recommendations to address
these concerns. The goal of each recommendation is to make the HISD and juvenile
justice systems better serve the interests of Houston students while simultaneously

addressing the public’s concern for preserving school safety. **

136 Efforts were made in this assessment to be as thorough as possible in learning about the HISD discipline
system. However, many system actors were unavailable for interviews. For this reason, some conclusions
of thisreport rely on information from only a few system interviewees supplemented by critique and
reflection by national expertsin the field of education law and school discipline. The authors of the report
hope these conclusions will engender a healthy debate about these i ssues of public concern and encourage
those with differing opinions to share them in response to this document.
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FINDING 1: NO GUARANTEED OPPORTUNITY FOR STUDENTSOR
PARENTSTO REVIEW AND PRESENT MATERIAL INFORMATION PRIOR
TO REMOVAL TO A DISCIPLINE PROGRAM

FINDING 2: NO FORMAL REVIEW OF STUDENT SUSPENSIONS OR
REMOVALSTO A DISCIPLINE PROGRAM

FINDING 3: NO FORMAL REVIEW OF A DECISION TO CONTINUE A
STUDENT’'SPLACEMENT IN A DISCIPLINE PROGRAM

RECOMMENDATIONS:

1) Students and their parents should be given the opportunity to fully review and
present evidence prior to the removal to adiscipline program. Removal to a
discipline program is disruptive to the student’ s educational process. The school
official making the decision should have the benefit of al relevant information
and arguments in making a decision to assign a child to adiscipline program. As
such, a student and his or her parent should be given a reasonable opportunity to
defend the student’ s right to stay in the regular educationa setting. A student
should be afforded the right to review documentary evidence, the right to compel
the attendance of witnesses, the right to cross-examine witnesses, and the right to
present evidence. Generally, a student who is punished as aresult of a proceeding
that isinherently unfair will not learn from the sanction, nor will he or she
necessarily improve his or her behavior when he or she returns to the school
setting.

2) A suspension or a decision to remove a student to a discipline program should be
subject to review. Because removal of a student to a discipline program will have
asignificant effect on the student’s education, the decision to remove a student to
a discipline program should be reviewable by the school board or a designee with

the power to overturn the decision.

3) A decision to continue a student’s placement in a discipline program should be
subject to review. Because the failure to return a student to a regular educational
setting will have a significant effect on the student’s education, the decision of a

board designee to continue placement in a discipline program or to remove the
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student to a non-disciplinary aternative educational setting should be reviewable

by the school board or a designee with the power to overturn the decision.

FINDING 4: NO GUARANTEE OF UNIFORMITY IN THE INTERPRETATION
OF THE DISCIPLINARY CODE

School administrators who were interviewed believe the Code of Student Conduct
is“excellent” because it “laysthe law out clearly” and “ shows parents the infraction and
the punishment.” They also lauded the guidelines because they do not vary by schooal.
One administrator argued that if a principal reads the Code exactly asit iswritten, thereis
no need for interpretation.

Though most of the actors interviewed suggested that there was no opportunity
for exercising discretion in classifying behaviors and sanctions, the HISD Code appears
to contain numerous provisions requiring the exercise of discretion. In fact, the Code
provides that district staff members are required to use their judgment to determine the
most effective way to correct student misconduct. At Level I, astaff member has sole
discretion to render discipline. At Level 111, an administrator can choose between
suspension and a discipline program. The administrator has discretion regarding the
length of time that a student is removed to adiscipline program. Even at Level V, the
administrator has the “option” of expulsion for certain offenses, although one
administrator reported that he does not expel students for “discretionary offenses’
anymore because HISD hasto pay for the alternative educational placement for those
students. That is, the state or county pays for students who are subject to “ mandatory”
expulsions to the Juvenile Justice Alternative Education Program. Still, an administrator
maintains discretion as to the length of the expulsion even when it is an expulsion to the

Juvenile Justice Alternative Education Program.
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One principal reported that his school operates as a“true zero tolerance school,”
meaning that when a child faces expulsion, no consideration is given to the child’ s grades
or the number of times he or sheis alleged to have engaged in the offensive conduct.
Another administrator commented that zero tolerance policies result from HISD and the
state legislature imposing a strict disciplinary regime because of school shootings, the
prevalence of drugs, and other serious problems. Because of this, they have “ gun-free
schools,” which can result in an honor student being expelled if he or she brings areplica
of agun to school.

One interviewee complained that a good student who has committed only one
minor infraction can receive an extremely serious sanction based solely on the
classification of the offense. For example, the child may be placed in alow quality
educational program or subject to alengthy period of placement in a discipline program.
One interviewee thought that state law may not be flexible enough to address this
situation. On the other hand, one of the administrators stated that an honor student
should realize that if he or she brings a gun replicato school and starts waving it around,
he or she puts othersin danger. The administrator pointed out that because the Code is so
clear, honor students are clearly on notice that they could be expelled for such an act.

While the guidelines might be read the same within a school, there is evidence to
indicate that they are not interpreted the same way by every administrator. The actions
resulting in suspension or expulsion are determined by the level of student misconduct as
set out inthe Code. However, someone has to use judgment to classify the behavior.

The Code was written by attorneys and relies on legal terms of art to classify offenses.
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For example, an administrator might have varying views on what the term “aggravated”
means, especialy when applying it to agiven set of facts.

In fact, the most overlooked use of discretion is the flexibility to determine how to
classify the offense. A physical action can be labeled as different things by different
observers. For example, “horseplay” isaLevel | offense, “bullying” isaLevel Il
offense, “fighting” isaLevel 3 offense, and “assault” canbealevel IV or Level V
offense. The descriptions of these actionsin the Code are so general that a child pushing
another child could be categorized as any of the offenses listed above and as aresult the
child could be subjected to any form of discipline, from a verbal reprimand to expulsion.

RECOMMENDATIONS:

4) School officials must be trained in classification of offenses and sanctions. In
order to guarantee uniformity in the application of the disciplinary Code, any
school official or educator assigned the responsibility of administering school
discipline should be trained in the identification and investigation of offenses and
should receive training on the classification of the offense and the designation of
sanctions. School officials should also be trained in alternative methods of

addressing negative student behavior.

5) Any removal from the regular school setting should be permitted only following a
proceeding before an objective decision-maker who was not involved in the
investigation of the incident or disciplining of the student.

6) A system of review should be ingtituted to allow for an offense to be downgraded
if it is determined that an offense was incorrectly or unreasonably classified. This

review should be conducted prior to the imposition of sanctions.

7) HISD should be required to report each of the classifications of offenses to a
centralized authority outside of HISD, which could then perform a yearly review

of district-wide reports and sanctions to encourage consistency.
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8) HISD should continue to review and redraft its Code to correct vague descriptions

of offenses.

FINDING 5: FEW CHILDREN ARE REPRESENTED BY ATTORNEYS
DURING THE DISCIPLINARY PROCESS

While the HISD Code of Student Conduct is silent on whether a student or parent
can bring an attorney with them to a meeting considering athree-day suspension or
expulsion, where the expulsion was not proposed by the principal or his or her staff,**’
the right to appear with an attorney has specifically been provided for in hearingsin

138 gtudents are allowed to

which the principal or his or her staff has proposed expulsion.
have lawyers, parents, and/or community advocates present at those hearings.

Though disciplinary rules apply equally to al students, except as provided under
board policy and federal case law related to disabled students, it seems that special
education students generally have more access to legal advocates. The Houston
Volunteer Lawyers Program, a project of the Houston Bar Association, receives calls
from the public that are screened by a staff attorney. If the caller qualifies for assistance
financially and substantively, she or heis referred to a volunteer lawyer who handles the
case on apro bono basis. The Volunteer Lawyer Program has not received any calls
regarding school suspensions or expulsion. Lonestar Legal Aid and Advocacy, Inc., the
local legal services offices, only handle suspension or expulsion cases when a child has
specia needs.

One interviewee who has represented children with special education needs

believes that most children who are being expelled have unidentified special education

37 CopE OF STUDENT CONDUCT, Levels of Student Misconduct and Disciplinary Options, and Procedures
for Expulsion and the Appeal of Expulsion (Houston Independent School District, 2002-2003). See various
sections discussing disciplinary procedures at different levels.

138 1d. at Procedures for Expulsion and the Appeal of Expulsion, Para. (c).
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needs. Consequently, if a student does not have alawyer, his or her parents may not raise
this important issue during the expulsion process. She recounted that she represented a
student who had been charged with assault. The client had been referred for a special
education evaluation the year before but was not receiving services. Because the attorney
raised the issue (and sent the school a copy of the appropriate regulations regarding
special education), the expulsion was avoided.

One administrator said that occasionally students bring attorneys to these removal
proceedings, but they do not seem to have any real effect. Generally, these attorneys do
not know school law well and, more importantly, they cannot make the principal change
his or her mind one way or the other.**® Most administrators and attorneys interviewed
did not believe there was a need for lawyers to represent children affected by zero
tolerance, except in rare circumstances. One example given by an administrator isachild
who has “the deck... stacked” against him or her due to a history of poor conduct, but
who is actually innocent of this particular offense. The administrator emphasized this
was an exception, and that in most cases the zero tolerance program works.

Another administrator said that the presence of an attorney does not improve the
process or help the student. Although he stated an attorney's presence can make it more
difficult for the administrator, he has never heard of an administrator changing his or her
mind as the result of an attorney attending one of these proceedings. HISD typically does

not send an attorney to these hearings. The only time HISD attorneys get involved isin

139 The comments from principals seemed to indicate that there is a problem with the quality of counsel
when they are present.
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discipline hearings for special education students.**® Another interviewee suggested that
school disciplineis not an areathat justifies a huge amount of money for lawyers to
represent children and families affected by zero tolerance policies.

According to one attorney, the school districts seem to have the hearing process
“down to ascience.” He thinksthe processisfair and works well. Asfar as he knows,
HISD does not have alawyer present at the hearings unless the student has counsel or the
caseisunusualy difficult. He said HISD is so comfortable with the process that they
may not have alawyer present even if the student has one, if the caseis not particularly
difficult. Another attorney commented that she felt that there was not much an attorney
could do at an expulsion hearing, since thereis no discretion in these cases. One child
advocate disagreed, however, and commented that there was a need for lawyers to
represent children in suspension or expulsion hearings, even when there are no special
education needs.

One attorney interviewee has represented five to six students in suspension cases
at the administrative hearing level of HISD. HISD was represented by counsel in about
half of her cases. Two of her cases were referrals to aternative placement. The rest were
suspensions or other punishments. Her success rate is about 25-30%. She believes that
the guidelines for suspension or expulsion are so vague that administrators read too much
into them. Asan example, she noted that one of her clients was expelled for bringing a
toy gun to school. The administrators considered the toy to be aweapon. The

interviewee felt that HISD administrators are terrified of being perceived as being “ soft

190 The Code is silent with regard to counsel appearing on behalf of the school in expulsion hearings. As

all Board of Education meetings are attended by district counsel, however, it is assumed that final appellate
hearings before the Board of Education are attended by the Board’s counsel.
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on crime” and thus have an incentive to apply the Code very strictly, in what the attorney
believesis an unreasonable manner. She recommended training principals and/or
superintendents on fairness and positive community relations in dealing with misconduct.

This attorney aso expressed concern that, while the defender of the child has no
subpoena authority, the school district can require their witnesses/employees to attend.
She commented that the district will have their own attorneys present if they know sheis
coming. Although sheis not aware of whether arecord of the original proceedingis
made by the district, she has been allowed to tape record the proceedings herself. None
of her cases has gone beyond the hearing level because her clients just cannot afford
further litigation at her $125.00 an hour fee. She usually receives a decision
immediately, and the usua suspension isfor ten days although some of the suspensions
are in-school suspensions. This advocate suggests that the system needs an outsider to
make recommendations because most of the time the administrators have already made
up their minds.

There was consensus among those interviewed that most parents do not challenge
proceedings for suspension or expulsion. Parents who do challenge the school’ s position,
however, generally have the financial ability to do so. One administrator said that
generally the only people who can afford to bring attorneys are those from the “middle”
and “upper” economic class. Parents without money, and likely without education, are
left on their own to try to persuade the principal or school district to change a student’s
discipline, the length of the placement, or to change the venue of the placement.

One principal of an “affluent” high school recalls that out of 26 disciplinary

hearings, only three of the parents hired attorneys. This principal did not believe having
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an attorney affected the outcome because he felt he had no discretion under the Code.
Regardless of the outcome of such cases, affluent parents can opt to place their child in
private school rather than accept or lodge a challenge to the discipline. Private schools
are not an option for an indigent family, and other HISD schools cannot admit them once
expelled.**" Nor do the poor generally have the means to move to another district.

RECOMMENDATIONS:
9) Given the severity of the possible sanctions for a student subject to expulsion,
students should have access to an advocate to appear on their behalf at
disciplinary proceedings. Socioeconomic status should never be areason that a

student is denied afair process.

10) The private bar and local law schools should consider establishing a pro bono
project to provide representation to students facing suspension or expulsion.
Having pro bono counsel available to indigent children and families facing school
discipline proceedings would at least give students and families the opportunity to
exercise the rights they have to counsel under the Code.

11) A public education campaign should inform parents about access to representation
and counsel in the HISD school discipline matters to determine if they would take
advantage of the free legal services provided. Experience in other cities around
the nation suggests that parents do not call on legal aid for assistance because they
do not know that such assistance is available and/or because they are led to
believe by the school that legal assistance would not change the outcome of the

proceedings.

12) The decision-makers in these proceedings should never be the advocates for, or
against, the expulsion of the individual student who is the subject of the

proceeding. Each hearing should be presided over by atruly objective decision-

11 HISD’ s policy states that the district “will honor expulsion orders from other school districts and shall
not admit a student expelled from another district until the student completes the period of expulsion.”
CODE OF STUDENT CONDUCT, Procedures for Expulsion and the Appeal of Expulsion (Houston
Independent School District, 2002-2003).
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maker, trained to understand that he or she should not presume the student is

guilty of an act of misconduct.

FINDING 6: EXCESSIVE AMOUNT OF REFERRALS FROM SCHOOLS TO
DELINQUENCY COURT.

Within two business days after a student’ s expulsion hearing, aprincipal is
required to send the parent and school administration a copy of the order placing the
student in adiscipline program or expelling the student. Information required by section
52.04 of the Texas Family Code, including a copy of the police report, must be included
with the order. School administration must then forward the information to the
authorized officer of the juvenile court. Severa interviewees in the juvenile court stated
that the court system is overloaded with these school-based referrals.**? Many
interviewees complained that these referrals were for relatively minor behaviors that are
better suited for resolution within the school .**?

Many interviewees expressed a concern that trivial offenses were being
criminalized by the system. This, they posited, led to unnecessary school exclusion and
referral to the juvenile justice system because the HISD Code provisions do not allow the
flexibility necessary to reasonably match the culpability of a student’s actions with the
appropriate level of punishment. Interviewees also expressed concern that, while many
parents expressed support for zero tolerance in principle, they would reject the system

and its application if their child became involved init.

142 This belief is well-founded. In 2002, there were 5,591 school-based referrals to juvenile court, which
congtituted over one quarter of al delinquency court referrals. Harris Cty. Juvenile Probation Dept., supra
note 12, at 16. For purposes of this report, a*“school-based referral” is ajuvenile court case that was
initiated by a school official or a case where the incident took place on school grounds or at or near a
school-related event.

143 See supra Chapter 1: Delinquency Court, Finding 2, and accompanying text.
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The administrators, principals, and teachers who were interviewed were quite
confused about who has the discretion to determine where the school discipline system
and the juvenile justice system should meet. Few interviewees understood the integral
relationship between the school disciplinary system and the juvenile court. Thisisa
fundamental issue that must be addressed if the school disciplinary processisto function
properly.

One attorney suggested that, while the school police are notified when her clients
get in trouble, in only one case did a child get a citation by the police. Nevertheless, she
believes HISD and the juvenile justice system have a great deal of interaction. “They
work hand-in-hand.” Sheis not aware of the courts securing any witnesses for HISD.

She also assumes HISD notifies appointed attorneys'**

about the time and place for
hearings, but they do not have time to attend the hearings. Interviews with actors in the
juvenile justice system, however, revealed that appointed attorneys are not informed of
these hearings, nor are they compensated for attending these hearings.

One principal noted that almost anything in Level 1V or Level V of the Code of
Student Conduct, including offenses such as weapons, assault, intentional destruction of
property, and possession of drugs or acohol, requires notification of the police. Other
than this notification, and occasional calls from prosecutors or probation officers, the
principal believed thereislittle contact between schools and the juvenile justice system.

He was aware that appointed attorneys in the juvenile justice system are not notified of

school administrative hearings.

% | nterviewees often referred to “public defenders.” However, because delinquency attorneys are
appointed by the court and are not “public defenders,” they will be referred to as appointed attorneys.
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One HISD attorney commented that school discipline policies and the juvenile

justice system are better coordinated than they used to be. He attributed thisto the efforts

of Judge Eric Andell, aformer juvenile court judge who is now the U.S. Deputy
Undersecretary of Education under Rod Paige, the former HISD superintendent. Asan
example, a student who pleads guilty in juvenile court is now informed that this will
require a suspension under the HISD Code and Chapter 37. Thislawyer did concede that
the coordination of the two systems may still need improvement.

RECOMMENDATIONS:

13) Referral to the juvenile justice system should never be done as a punishment, but
rather should be done when the activities of a student truly rise to the level of a
crime. While the determination of what is criminal and what is not ultimately
falls within the purview of the prosecutor and police, training of school
administrators will help avoid unnecessary and improper notification of the
authorities.

14) School officials should develop arange of school-based sanctions and make court

referrals only in the most serious cases.

15) No school incident should require automatic referral to the juvenile justice
system. Anindividual school official should be required to sign a criminal
complaint or, in some way, be held accountable for the referral to law

enforcement.

16) Prosecutors should exercise restraint in making decisions on whether to prosecute
school-based offenses, and should not bring charges when the conduct would not

otherwise merit areferra to the juvenile justice system.

17) Police should exercise their discretion to not arrest a student when investigation

shows no criminal act was committed.

18) When a student is punished within one of the two systems, the other system
should be fully apprised of the type, condition, and length of the first sanction in



order to design an action by the second system which enhances the rehabilitative
nature of the sanction and helps restore the student to full and capable citizenship

in school and the community.

19) Special care must be taken to ensure a minor has counsel in school proceedings
because the evidence in the school proceeding can most likely be used against a
student in the juvenile justice proceeding. Because the stakes are so high for the
students, the system needs to be evaluated carefully to determine the efficacy of
providing children access to counsel early in this process.

FINDING 7: LENGTH OF EXPULSION DETERMINED BY PROCEDURAL

RULESOR SPACE AVAILABLE IN AN ALTERNATIVE PROGRAM, NOT
THE GRAVITY OF THE INCIDENT

Students expelled from HISD are entitled to receive educational services but are
not entitled to participate in any regular or extracurricular district programs during the
period of the expulsion. HISD has the option of either referring the student to the Harris
County Juvenile Justice Alternative Education Program (JJAEP) or maintaining the
education of the student within the HISD system by referring the student to a discipline
program for the period of the expulsion. A student shall continue to receive instruction
and credit for course work through either the JJAEP or adiscipline program. If the
juvenile court finds the student guilty of the conduct, the juvenile court judge may order
the student to attend the JJAEP, even when the school expulsion process did not mandate
the transfer.

Expelled students who are charged but found not guilty by ajuvenile court will be
readmitted to the district. Students who plead to alesser offense, or whom the Harris
County District Attorney decides not to prosecute, may be readmitted at the discretion of

the district. If readmitted, the district may place the student in a discipline program.
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Students who are not readmitted may only continue their educational services at the
JJAEP, the alternative setting that is not run by the public school system.

There are very strict procedural rules about the required length of an expulsion.
Students who are expelled after the first six weeks of school must be expelled for the
remainder of the fall semester and the entire spring semester. |f the student is expelled
after the fourth six-week school quarter, the student must be expelled and must attend the
JJAEP for the remainder of the spring semester and the entire fall semester of the
following school year. Principals have discretion to expel for a shorter period of time
provided there is a discipline program that is willing to accept the student for the period
of expulsion and provided there is no requirement to expel for alonger period.
RECOMMENDATIONS:

20) The length of an expulsion should never depend on the availability of space at an

alternative education program.

21) The length of an expulsion should not be dictated by arcane rules that depend on
when in the year the behavior took place.

22) Juvenile court judges should be discouraged from removing a child to the Juvenile
Justice Alternative Educational Program when the school discipline proceeding

did not mandate such aremoval.

FINDING 8: NO INFORMATION AVAILABLE ABOUT THE QUALITY OF
EDUCATION PROVIDED BY ALTERNATIVE SCHOOLS

Alternatives to expulsion exist under the HISD multi-level disciplinary scheme.
For insignificant negative behaviors, a student may receive a broad range of disciplinary

sanctions such as loss of extra-curricular activities or referral to an HISD discipline
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program.’* However, Texas state law mandates alternative education programs for
expelled students and the removal and transfer of public school students who engage in
proscribed conduct.'*® Transfers of Texas students to alternative education programs
without a hearing have been upheld by the U.S. Fifth Circuit Court of Appeas.'*’

In conformity with the state mandate for the establishment of alternative
education programs cited above, if expelled for Level V misconduct, an HISD student
may be placed in the Harris County Juvenile Justice Alternative Education Program or
referred to adiscipline program asa Level IV punishment. The JJAEP is a separate and
distinct entity from the HISD discipline programs. The discipline programs are run by
HISD, but the JJAEP is run by aprivate agency. Placement in a discipline program is not
considered “expulsion” by the HISD system, while placement in the JJAEP is considered
expulsion. Both provide continued education services, though interviewees disclosed
anecdotes that raised questions about the quality of education.

One interviewee opined that students at alternative schools can get better grades
because of the low ratio of students to teachers. She recommends that her clients take
advantage of the extra attention by pulling up their grades while they arein smaller
classes. Another interviewee praised the current quality of the HISD expulsion palicy.
He argued that prior to the creation of Chapter 37, the statute authorizing aternative

school placement, these students were expelled with no educational alternatives. Now,

4% CobE OF STUDENT CONDUCT, Levels of Student Misconduct and Disciplinary Options (Houston
Independent School District, 2002-2003).

146 Tex. Educ. Code Ann. § 37.006(a) (Vernon 2002) as described in Notes and Comments: Procedural
Due Process for Texas Public School Sudents Receiving Transfers to Alternative Education Programs, 3
TEX. WESLEYAN L. REV. 209 at 209 (1996) (discussing Tex. Educ. Code § 37.006(a)).

147 See Nevares v. San Marcos Consol. Indep. Sch. Dist., 111 F.3d 25, 26-27 (5" Cir. 1997) (holding that
student not entitled to a hearing regarding propriety of change in curriculum because change did not
congtitute deprivation of student’s interest in education); see also Note: Redefining Punishment for
Sudents: Nevaresv. San Marcos|.S.D., 20 Rev. LITIG. 777 (Summer, 2001).
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even though they are removed from the traditional public school system, they remainin
school and can graduate from high school. He argued that Chapter 37 has led to definite
improvements in school safety and student behavior. Thereislessjuvenile crime and all
students may obtain a high school education. The existence of a policy that avoids
expelling students from all school programs dates back to the 1970s when HISD was
sued severa times for expelling students, which at that time meant sending them home.

It was reported by one interviewee that HISD typically does not send studentsto a
discipline program unless they do something very severe, and it is generally for afairly
long period of time. He contrasted this policy with his perception of suburban schools,
which might send students to a discipline program for a“lesser offense,” but for less
time.

Several interviewees had complaints about the alternative schools. One
administrator expressed a concern about the varied quality of the alternative school
programs. Some programs are excellent and others are very poor and “nothing more than
babysitting services.” Others complain that the curriculum is much more basic thaniitis
in regular programs and is inappropriate for a non-special education student.

Are the alternative schools better than no schooling at al? Most of the
interviewees agreed that they are. However, aformer judge criticized the alternative
schools for mixing “generally good” kidsin a school with “bad” kids. He believes that
since the alternative school curricula are geared toward specia education students, it is
difficult for regular education students to remain working at grade level in the alternative

school setting. Finaly, he was concerned that the students were expected to transition
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back to aregular school, without any additional education support, where they may not
have been functioning well prior to expulsion.

Among interviewees, there seemed to be a consensus that a child israrely turned
out on the streets with no aternative education option of any kind. One interviewee
stated that being expelled from school with no aternative education is like a death
sentence. Heisafirm believer that students should be in school and that the needs of the
students should be identified. For example, if a student is not doing well academically,
then schools should identify other avenues for the student, such as an apprentice program.
He said students can excel in apprentice programs where there is more available than just
strict academics. He feelsthere istoo much emphasis on a college career, and schools
should be prepared to provide appropriate alternatives. He asked, “Why deny students a
right to learn atrade, but let them fail?’ Teachers not only have to teach academics, but
they also have to deal with dyslexia, learning disabilities, special education, and personal
problems of the students. He would like to see a push to allow students to consider
vocational training because given a choice, students who are not doing well academically
and/or getting into trouble at school might succeed in avocational training program and
not get in as much trouble.

Concern Over Privately Run Companies

The Harris County Juvenile Justice Alternative Education Program isrun by a
private company, Community Education Partners, which charges HISD and other
districts in the surrounding area per student. Several interviewees expressed concern that

the private business contracts in which the school board enters may not serve the best
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interests of the student or the community.**  Interviewees expressed concern about the
quality of education under this system and the large number of students who fail to return
to regular school after attending one of these privately run schools. One interviewee was
concerned about whether the profitability of privately run aternative education programs
affects the choices made by administrators. Once the county has made a contract with
these privately run alternative programs, the principals may be obligated to fill the
contracted spots to clear their own schools, even where such exclusion is not necessary.
He argued that there needs to be an evaluation of the quality of the referral to these
private programs. Others expressed concern about the process of expulsions and

suspensions which appeared to exclude from school a disproportionate number of

minority students and students from lower income households.**®

RECOMMENDATIONS:

23) Greater attention must be paid to assure that the highest quality of education is
provided in alternative education programs. A low teacher-to-student ratio can
help the quality of education as long as the teaching staff is required to meet the
same standards as the staff in regular schools. An alternative school should not
have conditions that are so contrary to a healthy learning environment that it is, in
effect, a slow process of encouraging children to drop out of school altogether.
Alternative schools must be re-examined to see if the budget and curriculum
design they have allow for any reasonable quality of education. They should be
evaluated and the results of the evaluations made public. These schools should
have test scores published just as the test scores of regular education schools are

published. Unless the discipline programs secure students the same quality of

148 For example, originally, because of the terms of its contract with a private discipline provider, HISD had
to send studentsto a discipline program for 180 days. The contract has been changed (in response to public
demand) so that, now, the administrator has more discretion regarding the length of time that a student is
removed to the discipline program.

149 No statistics were available to test this theory.
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education they receive in aregular school setting, students should not be forced to

attend such programs.

24) A thorough examination of available data about expulsions and suspensionsin

HISD should be conducted by an outside entity to ensure that expulsion decisions
are not related to a student’ s socio-economic status, race, or ethnicity, or to a

school’ s political contracts.

25) Every effort must be made to redesign any discipline system that has a

disproportionate effect on minority or low income students. A full and fair
discipline process requires blind decision-making that does not disproportionately
affect a particular group or class of students. The private bar should form atask
force to study each of the issueslisted above, propose recommendations
specifically tailored to achieve these outcomes, identify funding sources for

needed training programs and implement those recommendations locally.

26) HISD should authorize and subsidize a comprehensive, objective evaluation of

the quality of the Juvenile Justice Alternative Education Program and all
discipline programs, including an assessment of students’ performance when they

return to their regular school program.
CONCLUSION

The school discipline system of the Houston Independent School District needs to

be studied, examined and re-designed so that it provides an education for all students and

addresses discipline problems fairly and appropriately. The current school discipline

practice at HISD disrupts the educational process of too many children because of

unnecessary transfersto discipline programs and juvenile court referrals. The

recommendations provided in this Report outline some steps to achieve a quality

education and a safe setting for all students.

HISD is one of the five largest school districtsin the nation. With over 200,000

students, it has many of the responsibilities, strengths and weaknesses of any urban
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school system in the nation. Due to the size of the school district, an unsubstantiated
belief that school violence isincreasing,™ and limited resources dedicated to ensuring
the consistent application of school discipline standards, the HISD system enforces a
policy of zero tolerance in al violations of school rules, whether big or small. In our
observation, this policy of zero tolerance is often enforced inconsistently and unfairly.
The system is criticized by students, parents and legal advocates, though no improvement
in the system hasresulted. Defenders of the system suggest that it meets the needs of the
district by favoring removal of students accused of violations of school safety rules. Both
system proponents and opponents agree that the fact that the school district provides
alternative education for expelled studentsis agreat strength of the system. Many
believe, however, that the quality of this alternative education should be examined and
evaluated on an ongoing basis. The recommendations made throughout this Report

would ensure a positive, safe school environment within HISD.

130 see Kim Brooks, Vincent Schiraldi and Jason Ziedenberg, School House Hype: Two Years Later
(Justice Palicy Ingtitute, 2000), available at www.justicepolicy.org (discussing the public perception that
serious school crime is on the rise while in fact the vast majority of schools are free from serious crime and
school crime appears to be on the decrease).
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