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I. Executive Summary

A. The Maine Courts and a Changing Maine

Maine has become increasingly diverse. The immigrant population has
grown significantly due to a variety of factors, including Maine’s mandatory
participation in national refugee resettlement efforts, the increased use of
immigrant workers in Maine’s agricultural sector, and the influx of immigrants
previously living in other states who have been drawn to Maine by its quality of
life. Even as the larger presence of immigrants from Africa, Asia, Latin America,
the Middle East and Eastern Europe has brought increased cultural, economic,
and linguistic diversity to Maine, it has also presented new challenges to entities
providing services to the public, including the state court system.

Maine’s judicial system must be accessible to all Maine residents. Ensuring
that all members of our community can fully communicate with an institution so
profoundly impacting their lives, regardless of language spoken, is vitally
important to the maintenance of a just society.

Such access is also legally required. Federal law mandates that
institutions receiving federal grants or funds provide interpreter services for
individuals with limited spoken English skills. State law also requires the provision
of interpreter services in situations where any personal or property interest of an
individual is the subject of a proceeding. Maine court rules allow judges to
appoint, and the courts to pay for interpreters.

While the demographics of Maine’s population has changed significantly
in the past two decades, the Maine court system has been slow to keep up with
the trend. At the time that the Limited English Proficiency (LEP) Committee
began its work in January 2003, clear, system-wide approaches to assisting
courthouse users who needed language accommodations did not exist. Court
personnel had inadequate training regarding how to respond when persons
with limited English skills sought court services. Procedures varied from
courthouse to courthouse, and available resources, such as telephonic
interpreting services, were underutilized. The lack of a coherent approach has
discouraged persons with limited English skills from attempting to use Maine’s
courts, and those who have had contact with the justice system have
experienced delayed proceedings, or proceedings which are only partially
comprehensible to them, as their cases often have moved forward with under-
qualified interpreters. Ultimately, lack of language access has resulted in
significant compromises of Due Process, fairness and efficiency, and has been
perceived by some as a message that Maine’s courts are not here to serve all
Mainers.
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B. Addressing the issue

Providing access to Maine’s courts for an LEP individual is not as simple as
finding someone who speaks that person’s language. The courts instead must
ensure that interpreters are highly trained and qualified. Conducting court
business and proceedings involving LEP individuals without an interpreter
obviously can lead to vital errors in comprehension of the proceedings and in
testimony, and, ultimately, to the abridgement of individual rights and liberties.
With an unqualified interpreter, however, those same problems exist and some
additional distortion problems arise. Under-qualified, amateur interpreters may
alter, summarize or censor testimony; they may be associated with the person
requiring interpretation services in such a way as to create conflicts of interest
that prevent accurate interpretation; or they may lack basic interpretation skills,
leading to slow or incomplete interpretation, or to other inaccuracies in the
interpretation. All of this compromises the court record and the judicial process
itself.

The consequences of inadequate interpretation can be significant, both
for the judicial system and for the community. Lack of competent interpreting
services can discourage LEP individuals from using Maine’s courts, even when
life or property might be at stake. Additionally, use of under-qualified
interpreters can cause delays in proceedings, compromise Due Process, and
lead to convictions being vacated or cases being appealed. It is critical that
the Maine court system engage in a concerted effort to remove linguistic
barriers to the judicial system, both in the interest of a just society, and in the
interest of efficient administration of the courts.

In Maine, however, there is no quick fix to this problem. This is an issue that
quite frankly, requires money at a time when money is tight. Obviously, hiring
qualified interpreters with greater frequency in response to the increased need,
and at a pay scale commensurate to the extremely professional nature of the
work requires funding. So too do other necessary changes, such as translating
vital court forms, or conducting trainings to ensure that court staff understand
the legal obligations and the tools needed to accommodate LEP individuals in
the courts. However, funding will not be the only challenge to improving
language access in Maine’s courts. While the immigrant population in Maine
has grown, Maine’s bilingual/bicultural population remains relatively small. As a
result, Maine has an extreme shortage of professional interpreters, and, until
recently, opportunities to be trained in-state in legal interpreting skills have been
nonexistent. Therefore, improving access to the courts by LEP individuals cannot
be solved simply by throwing money at the problem, even were the money
readily available. A long-term cultural shift that recognizes language access as
a priority and that cultivates a larger corps of professional interpreters available
to work in the courts will be required. Ultimately, the Maine courts will have to
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individuals live in Maine.5 Census data, however, tends to underestimate the
number of foreign-born individuals living in the state.6 Immigrant Legal
Advocacy Project (ILAP), a statewide legal aid agency serving Maine’s low-
income immigrants, estimates the undercount reasonably to be 58%, leaving the
actual number of foreign-born residents in Maine at an estimated 58,000.7

In addition, Maine has anywhere from 8,000 to 12,000 migrant workers
living in the state each year, according to Maine Department of Labor statistics.
They are employed in the blueberry, strawberry, broccoli, and apple harvests, as
well as in the egg, seafood processing, wreath-making, forestry, and the hotel
and restaurant industries. These workers include Native Americans from
Canada, Hispanics from Mexico and Central and South America, Haitians,
Eastern Europeans, and Jamaicans. Some are employed only seasonally; others
remain in the state year round.

Previous waves of immigrants to Maine were predominantly composed of
Canadians and Western Europeans. Since 1980, the State has seen a marked
increase in the number of immigrants from Asia, Eastern Europe and Africa.8 The
result is a demand for language services in a greater array of non-European
languages than at any previous point in Maine’s history. Maine Department of
Education (MDOE) data provides a glimpse into the quantity and array of
languages represented across the state. In the school year 2002-2003, MDOE
reported that 71 native languages other than English, excluding ASL, were
spoken in the State’s K-12 schools.9 Some of these children are foreign-born;
others were born in the United States to immigrant parents and speak the native

5 See Census 2000 Table DP-2 Profile of Selected Social Characteristics: 2000 at
http://factfinder.census.gov/servlet/QTTable?_bm=y&-geo_id=04000US23&-
qr_name=DEC_2000_SF3_U_DP2&-ds_name=DEC_2000_SF3_U&-redoLog=false.
6 Accurately quantifying the LEP population in Maine is extremely difficult. Local counts
reveal the inaccuracy of Census data. For example, the 2000 Census states that 1,067
persons originally from Africa live in Maine. See id. Counts from local sources indicate
that over 1,200 Africans live in the City of Lewiston alone, and Portland’s African
population is viewed as substantially exceeding that of Lewiston, casting serious doubt
on the validity of the overall Census numbers. Foreign-born individuals may fail to
participate in the Census for many reasons, including a belief that the Census applies
only to U.S. citizens, a distrust or fear of the government or any authoritative body,
language barriers, illiteracy, general transience, and homelessness.
7 See Grace A. Valenzuela, “A Report on Translation and Spoken Language
Interpretation Services for Non-English Speaking or Limited English-Proficient People in
the Greater Portland Area,” River Rock Foundation 2003, App. C at 6 [hereinafter
“Valenzuela Report”].
8 See id. at 7.
9 Id. at 9.
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language of their parents at home.10 Still others have families that have been
present in Maine for generations but nonetheless speak a language other than
English, such as those who speak Passamaquoddy, Penobscot or French. A full
one-quarter of the students in Portland Public schools and 50% of those living in
Portland public housing are foreign-born.11 Somali students comprised the
largest enrollment of language minority students (381 students) in Portland,
followed by Khmer (283), Spanish (183), Vietnamese (139) and Arabic (128).12

According to the MDOE, the number of foreign-born students in Maine schools is
rising statewide, for example, reaching into Androscoggin, Washington and York
Counties.

Despite the apparent growth in Maine’s immigrant population, the overall
number of LEP individuals in Maine remains proportionately small.13 This low
population coupled with the wide array of languages spoken and the State’s
expansive geographical size creates unique challenges for Maine courts. The
demographic distribution of LEP individuals across the state is uneven; therefore,
the need for court interpreters is spread unevenly as well. The courts must
determine how to best serve this vast geographical area efficiently, without
sacrificing the quality of interpreter services.

2. The Deaf and Hard of Hearing LEP Population

For purposes of this report, “LEP individuals” also applies to those unable to
hear or speak English because of hearing loss, deafness, speech impairment, or
other disability affecting communication. Many deaf and hard of hearing
persons use American Sign Language (ASL), which has been declared the
official language of Maine’s Deaf Community by legislative proclamation,14 as
their primary means of communication. ASL is a different language from English,
with its own grammar and syntax; therefore, though many signing deaf or hard
of hearing individuals can read and write in English to some extent,

10 Id.
11 Id. at 9-10.
12 See Graph, App. D.
13 Census Bureau figures show that 7.8% of Mainers responded in Census 2000 that they
speak a language other than English at home. See Table 2 “Language Use and English-
Speaking Ability for the Population 5 Years and Over for the United States, Regions, and
States and Puerto Rico: 1990 and 2000,” http://www.census.gov/prod/2003pubs/c2kbr-
29.pdf. However, only 2% of Mainers responded that they do not speak English very
well, presumably because many of the Census respondents who identified the
languages they speak at home as Native American dialects or French are multi-
generational Maine residents who have a strong command of the English language.
Id. This 2% figure puts Maine among the ten states with the lowest non-English speaking
populations.
14 See 1 M.R.S.A. § 220.
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comprehension may be limited. As with immigrant populations, the
demographics of deaf and hard of hearing Mainers are also hard to identify.

The standard statistic used in Maine to quantify the deaf and hard of
hearing population is derived from the 1974 Census—the last time a question
related to hearing loss was included. According to the ’74 Census, 8.5% of the
US population had some form of hearing loss, ranging from mild to profound; of
those, 10% were profoundly deaf, defined as unable to understand human
speech with or without hearing aids or other amplification. In Maine, a state of
approximately 1.3 million people, 8.5% of the population amounts to 110,500
deaf or hard of hearing individuals. Of those individuals, 10%, or 11,050, are
profoundly deaf. The deaf population in Maine is spread throughout the state,
and as with individuals who can hear, the larger population centers—Portland,
Bangor, Lewiston-Auburn and Augusta (in descending order)—have a greater
concentration of deaf individuals.
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B. Interpreting in the Courts

Interpretation is necessary during court proceedings and related
preparations when there are participants who primarily or only speak a
language other than English. The purpose of court interpreting is to allow those
directly involved in the court proceeding to understand everything that is being
said and to participate effectively. Proper interpretation ensures that courtroom
exchanges in English can be understood by the LEP participant and that all non-
English testimony is accurately interpreted into English for the record of the
proceedings.15 Interpreters, therefore, will interpret all exchanges during the
court proceeding for the LEP individual, as well as interpret the testimony of the
LEP individual for the court.

1. Skills Needed for Court Interpreting

It is a common misconception that anyone proficient in two languages
can interpret. In reality, interpreting requires a complex set of skills, all of which
must be exercised simultaneously. Court interpretation in particular is perhaps
the most difficult form of interpreting and cannot be effectively performed
without commensurate specialized legal training and skills. A professional
interpreter is able to adjust to a broad range of needs and adapt to fast and
complicated procedures and courtroom exchanges.

Competent court interpreters should have native-like mastery of both the
language of the court—English—and a second language; a wide general
knowledge (characteristic of a person with at least two years of college-level
education); an extensive vocabulary, ranging from formal legal language to
colloquialisms and slang; mental and verbal agility; the ability to deal with
lawyers, court personnel, judicial officers, and the public; an understanding of
the terminology and procedures used in court; and at least some training and
experience.16 Mastery of both English and the other language includes the

15 For a more detailed discussion of the various roles interpreters must play in a court
proceeding, see “Court Interpretation: Terminology and Process,” App. A, defining
proceedings interpreters, defense or table interpreters, and witness interpreters.
16 See “FAQS http://www.najit.org/faq.html#q3.

In her initial encounter with the police, an LEP individual may understand
very little, including her Miranda warnings. Indeed, in some cultures the
concept of “rights” is unknown. In American Sign Language, for
example, there is no word comparable to this meaning of the word
“right”; thus, a skilled interpretation of the concept is required in order to
adequately convey meaning.
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ability to speak the languages in a way that does not interfere with
understanding by native speakers of either language.17

Mastery of languages at the level required for court interpreting requires
reading and speaking the languages regularly in a wide variety of language
contexts and years of formal education. In addition, being a court interpreter
requires not only a high level of proficiency in two languages but also an ability
to perform all three modes of interpreting: consecutive interpreting,
simultaneous interpreting, and sight translation of documents.18 Interpreters
should also be aware of and sensitive to cultural and linguistic concerns.

For sign language interpretation, the interpretation process takes on other
dimensions. For example, not all deaf individuals speak the same language.
Some deaf individuals use American Sign Language, a natural language with its
own grammar and structure that is distinct from English; others utilize a form of
signing that more closely follows the grammar and structure of spoken English.
The professional sign language interpreter is expected to work comfortably
along this wide spectrum. In legal settings it is sometimes necessary to have two
or more interpreters working simultaneously in order to satisfy the needs of a
varied audience.19

In general, interpreters who work in court have the weighty responsibility
of interpreting everything that is said, maintaining the “legal equivalence” of the
source message and the intent of the speaker without adding, deleting, altering
or summarizing the content, while conserving the nuances and language level,
style, tone and formality (or informality) of the speech. Even insulting or
embarrassing language, including profanity, must be accurately interpreted. In
addition to rendering spoken and signed language, court interpreters are
sometimes required to perform sight translation, which is reading documents
and interpreting them during the court proceeding.

2. Recognizing When an Interpreter is Needed

LEP individuals do not necessarily self-identify; therefore, court personnel
must learn to identify individuals needing language assistance in order to ensure

17 An interpreter’s accent may be noticeable but must not pose problems for the
listener.
18 See also “What is court interpreting” and “What qualifications do interpreters have,”
<http://www.cps.ca.gov/test_registration/FCICE-Spanish/eh1.htm>.
19 On occasion, a deaf litigant may use a foreign or different form of sign language,
which requires a deaf individual with specialized expertise in that foreign sign language
to function as an interpreter, whose interpretation, in turn, must be translated into
spoken English by a hearing sign language interpreter.
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anticipating the amount of time needed are training considerations that may
ultimately save time and money by eliminating the need to reschedule hearings
due to lack of interpreters.

4. Consequences of Using Under-Qualified Interpreters or Failing to Use
Interpreters When Needed

Access to justice for a measurable part of Maine’s increasingly diverse
society is seriously diminished when courts use unqualified interpreters,
interpreters related to or friendly with the LEP individuals, or use no interpreters at
all. Without proper training, most bilingual individuals still lack the skills to
interpret in a legal setting. Thus, even if family members, friends, attorneys or
untrained persons fluent in both languages can be found to interpret in a given
case, they should not be permitted to do so because compromises in the
quality of interpretation will likely occur and lead to inaccuracies in the court
record. 27 Such compromises may occur because the person interpreting does
not understand the legal terminology being used, cannot translate street slang
or other colloquialisms, has no basic understanding of professional interpreter
methods, and/or tries to modify a relative or friend’s indelicate or offensive
phrasing. Inaccuracies often occur due to deviation from or ignorance of
standard interpretation practices. Such compromises in the quality of
interpretation result in an inaccurate or incomplete court record and can thus
deny litigants and criminal defendants their Due Process rights and undermine
confidence in the justice system.28

27 Children should never be used as interpreters, even for brief encounters.
28 See, e.g., “Cities to Hire Full-Time Interpreters,” Lexington Herald-Leader, Oct. 2, 2004,
an article discussing the hiring of two full-time Spanish language interpreters by the
Kentucky court system, which refers to cases in which verdicts have been thrown out
due to improper interpretation. Available at
<http://www.kentucky.com/mld/heraldleader/news/9816710.htm>.
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IV. The Importance of Training

A. Educating the Community

It is critical that Maine’s LEP population be educated about an LEP
individual’s rights to meaningful language access in Maine’s courts. Education is
essential so that LEP individuals will know that they can utilize courts anywhere in
the state, without having to arrange for someone who speaks English to
accompany them. That extra step can be a barrier that prevents LEP individuals
from even attempting to access the justice system. Many persons who need
access to justice do not have legal representation. Particularly for issues that are
vital to health and safety such as protection from abuse orders and
commitment proceedings, LEP individuals who are pro se must be alerted to
their right to seek assistance from Maine’s courts, and that the courts can and
will provide them with a competent interpreter at no cost to them. They must
also understand that they should not be afraid to assert their rights in this regard.

Education of the community must be multilayered and at a minimum
must include: enlisting partners such as public schools, social service providers,
and state agencies such as the Department of Health and Human Services;
outreach to community elders and to community groups; posting information in
Maine’s courthouses and on the court system’s website. Outreach by court
personnel should include attendance at gatherings of ethnic and linguistic
groups, and distribution of printed materials in the languages most frequently
encountered in Maine.
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B. Training Court Personnel

Court Security Officers need to be trained regarding the legal rights of
non-English speakers to access Maine’s courts, and to function as liaisons
between the interpreter and the presiding officer, as well as to accommodate
reasonable requests from the interpreter in order to perform his/her function. For
example, Court Security Officers must be taught to expect that the interpreter
may need assistance in locating the LEP client by name, and that the spoken
language interpreter may need to whisper interpret during the proceedings and
sign language interpreters need to be physically located in the courtroom in a
placement that affords adequate sight lines.

Court Clerks need training regarding the legal rights of non-English
speakers to access Maine’s courts, and in how to: identify LEP individuals who
do not self-identify; offer interpreter services at the counter for unanticipated
interaction with LEP members of the public; access telephonic interpreters;
locate and schedule on-site interpreters; assist interpreters in reviewing the case
file while ensuring that the file appears in the courtroom when needed; and to
distribute documents that are translated into other languages when needed.

Judges will need training regarding the legal rights of non-English speakers
to access Maine’s courts, as well as an orientation to any new bench book and
procedures29 implemented in order to improve the use of interpreters in their
courtrooms. Sample oaths, voir dire questions, instructions to the interpreters,
issues to be discussed in a pre-trial conference, explanations to the jury
regarding interpreters in the courtroom, are a few of the items that may be
included in a new benchbook. A description of the differences between sign
and spoken language interpreting issues in the courtroom should also be
included.

C. Training Interpreters

29 See Recommendations Section, VII.C for recommendation that a Benchbook be
finalized and adopted.

During a court proceeding, an interpreter who was whisper
interpreting an exchange between an attorney and the judge
to an LEP party was approached by a court security officer and
told to be quiet, not understanding that this was the interpreter’s
job.
- Anecdote provided by a court interpreter to the LEP
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Courts should engage in discussions and partnerships with prominent law firms,
the Maine State Bar Association, the University of Maine School of Law, and the
University of Southern Maine Signed Languages Interpreting program, to create
the appropriate forums for advanced on-going interpreter training. Curriculum
development for interpreter programs at Maine’s universities and community
colleges also should be encouraged, to ensure that interpreters have statewide
access to interpreter education.

D. Training Attorneys

Surveys conducted of, and conversations with, Maine attorneys by the LEP
Committee reveal that not all lawyers practicing in Maine are aware that their
LEP clients should have access to interpreters in order to fully participate in court
proceedings. Some attorneys who have this awareness admitted in the
Committee’s survey that they do not always ask for an interpreter when their
clients need one. Nor do all Maine attorneys, of whom many have limited
experience in representing LEP individuals, fully understand the potential
prejudice that may occur in their clients’ cases if court proceedings go forward
without an interpreter or with an unqualified interpreter.

It is critical that Maine attorneys receive training to become pro-active in
requesting interpreters on behalf of their clients every time an interpreter is
required for Court proceedings. Training should include: identification of when
a client is sufficiently LEP that an interpreter is essential to ensure the client’s full
and knowing participation in case preparation and in the proceedings; the laws
that address language access in the judicial system; the procedures for
accessing interpreters in the Maine courts; how to ensure the competency and
appropriateness of the interpreter; how to effectively use an interpreter to
communicate with the client; and how to litigate the case through an
interpreter. Training can be accomplished through CLE seminars, courses or
workshops presented at the University of Maine School of Law for law students,
and in collaboration with entities competent to provide training in identifying LEP
individuals and regarding how to work with interpreters.

V. Legal Considerations

A bilingual attorney appearing in a Maine court was asked by the court
to interpret for his own client. To avoid delaying the proceeding, the
attorney agreed, and attempted to simultaneously represent the client
and function as an interpreter.
-- Information provided by the attorney in the case to the LEP Committee
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In any legal proceeding the participant’s ability to understand and speak
the English language is critical to the proceeding’s fairness. Maine’s court
system should therefore strive to ensure that all Mainers have equal access to
the courts, by working to eliminate language barriers. This is both the right thing
to do and the legally correct approach. Without a coherent statewide system
in place to deal with the needs of LEP individuals, Maine courts are vulnerable to
legal challenges. Lawsuits or complaints can take several forms, including
appeals from civil verdicts or criminal convictions, motions to vacate criminal
convictions involving LEP defendants or witnesses, charges filed with the
Department of Justice for failure of a federally-funded entity to comply with
federal guidelines, or civil lawsuits pursuant to state or federal statutory law (e.g.,
Title VI, Americans with Disabilities Act, or 5 M.R.S.A. § 51) for failure to provide
adequate interpreter services where property interests or other substantial rights
of an LEP litigant are at stake.

A. Federal Constitutional Law

Federal courts have consistently held that criminal defendants who do not
speak English are constitutionally entitled to have an interpreter provided upon
request. See generally 32 A.L.R. 5th 149, § 4; Luna v. Black, 772 F.2d 448, 451 (8th

Cir. 1985); United States ex rel. Negron v. New York, 434 F.2d 386, 389 (2d Cir.
1970). Though there is no specific constitutional requirement to an interpreter,
the right to an interpreter has been declared a necessary prerequisite to ensure
that express Constitutional rights are protected. For example, the Sixth
Amendment to the U.S. Constitution gives a defendant the right to be present at
trial, the right to effective assistance of counsel, and the right to confront
witnesses. U.S. Const. Amend. VI. These rights cannot be fully attained unless
the defendant understands the proceedings and can effectively communicate
with the court, his or her attorney, and the witnesses. See U.S. v. Carrion, 488 F.2d
12, 14-15 (1st Cir. 1973); see also Alice J. Baker, A Model Statute to Provide
Foreign-language Interpreters in the Ohio Courts, 30 U.TOL.L.REV. 593, 596-99
(1999) (hereinafter Baker, A Model Statute). Ideally, the right to be present at
trial extends throughout the proceedings, beginning with preliminary hearings
and ending with the final sentencing phase. Baker, A Model Statute, at 597. In
reality, this does not always occur nor is it necessarily legally required. See
United States v. Cirrincione, 780 F.2d 620, 634 (7th Cir. 1985).32

32 See also In re Kafia, 1999 ME 195, 742 A.2d 919 (holding that DHS’s failure to provide a
Somali-language interpreter at each stage of the child protection process did not
violate the Due Process rights of a Somali-born mother who faced termination of her
parental rights; the availability of adequate interpretation at the final termination
hearing eliminated the risk that parental rights were improperly terminated).
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A defendant’s Sixth Amendment right to confront witnesses would be
“meaningless if the accused could not understand [the] testimony” in his or her
trial. U.S. v. Carrion, 488 F.2d at 14 (citing Terry v. State, 105 So. 386, 387 (Ala.
App. 1925)). “If the defendant takes the stand on his own behalf, but has an
imperfect command of English,” noted the First Circuit, “there exists the
additional danger that he will either misunderstand crucial questions or that the
jury will misconstrue crucial responses.” Id. Indeed, “the right to an interpreter
rests most fundamentally . . . on the notion that no defendant should face the
Kafkaesque spectre of an incomprehensible ritual which may terminate in
punishment.” Id. In Carrion, the First Circuit found that an indigent defendant
who has “obvious difficulty” communicating in English has the right to a court-
appointed interpreter. Id.33

In addition to the Sixth Amendment guarantees, the provision of a
qualified interpreter during criminal proceedings for indigent defendants derives
from three other Constitutional provisions: the First, Fifth, and Fourteenth
Amendments. See State v. Roman, 616 A.2d 266 (Conn. 1992); United States ex
rel. Negron v. State of New York, 434 F.2d 386 (2d Cir. 1970); Baker, A Model
Statute, at 596-99.34

In the context of civil cases, the constitutional requirement to provide
interpreter services remains to some extent, but is less extensive. Id. The
Supreme Court has held that access to courts generally is not a fundamental
right. See U.S. v. Kras, 409 U.S. 434, 443-50 (1973). However, the majority of state
courts have noted that the constitutional right to an interpreter logically includes

33 The Carrion court then asked exactly how bad must a participant’s English be before
a court would be constitutionally required to provide an interpreter. Id. On the one
hand, if a defendant is “‘completely aware of all the proceedings,’” there is no right to
an interpreter. Id. (citing Cervantes v. Cox, 350 F.2d 855 (10th Cir. 1965). The court’s
duty is less clear, however, when the defendant has some observable ability to
understand English, but still had some difficulty with the language. Id. The Carrion court
concluded that the exact point at which an interpreter would be constitutionally
required must be determined on a case-by-case basis, and will hinge on many factors,
“including the complexity of the issues and testimony presented during trial and the
language ability of the defendant's counsel.” Id. Because the trial court observes the
participants directly, it has “wide discretion” in determining when interpreter services
are needed. Id.
34 The Fifth Amendment provides that “no person shall be . . . deprived of life, liberty or
property without due process of law.” U.S. Const. Amend. V. The Fourteenth
Amendment provides that “[n]o State . . . shall deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.” U.S. Const. Amend. XIV. Finally, the First Amendment
ensures the “right of the people . . . to petition the Government for a redress of
grievances.” U.S. Const. Amend. I.
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those instances in which other fundamental rights are at stake, such as family
law disputes (e.g., termination of parental rights, adoptions, and child custody
disputes). See, e.g., 5 M.R.S.A. § 51; see also Baker, A Model Statute, at 598, n.
37.

The U.S. Supreme Court’s understanding of the challenges of providing
effective communication to LEP individuals has become increasingly nuanced
over time. Indeed, it has been linked to Equal Protection as well as Due Process
concerns. In Hernandez v. New York, the Court linked national origin to
language access and suggested that issues of race inequality may take the
form of language-based discrimination. “Language,” the Court noted,

elicits a response from others, ranging from admiration and respect, to
distance and alienation, to ridicule and scorn. Reactions of the latter
type all too often result from or initiate racial hostility . . . . It may well be,
for certain ethnic groups and in some communities, that proficiency in a
particular language, like skin color, should be treated as a surrogate for
race under an equal protection analysis.

Hernandez v. New York, 500 U.S. 352, 371 (1991). The Court did not define
precisely in what instance language discrimination would be considered racial
discrimination for the purposes of an Equal Protection analysis, but it
demonstrated a marked awareness of this link between membership in the
community and language access, noting that “[l]anguage permits an individual
to express both a personal identity and membership in a community, and those
who share a common language may interact in ways more intimate than those
without this bond.” Id. at 370. Thus, although the exact requirements were not
laid out, the Court conveyed a heightened sensitivity to issues of language
access and implied it would entertain an Equal Protection claim if proper
accommodations were not made for criminal defendants with limited English
proficiency. But see Alexander v. Sandoval, 532 U.S. 275 (2001) (limiting a private
right of action to enforce Title VI disparate impact claims).

Federal courts have ruled that the extent of interpreter services required
to pass constitutional muster will depend on a balancing between the
defendant’s constitutional rights to confrontation and Due Process and the
public’s interest in the economical administration of justice. U.S. v. Carrion, 488
F.2d 12, 14-15 (1st Cir. 1973). This determination is committed to the wide
discretion of the trial court. See Perovich v. United States, 205 U.S. 86, 91 (1907).
Decisions regarding whether to provide an interpreter and the requisite
qualifications of the interpreter will be overturned on appeal only on a showing
of abuse of discretion. Id.

B. Federal Statutory Law
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The Criminal Justice Act of 1964 for the first time mandated courtroom
interpreters for criminal defendants, and this right was expanded by the Court
Interpreters Act of 1978. 28 U.S.C.A. § 1827; see also Baker, A Model Statute, at
599-600. Further, Title VI of the Civil Rights Act of 1964 prohibits recipients of
federal financial assistance from discriminating against or otherwise excluding
individuals on the basis of race, color, or national origin in any of their activities.
42 U.S.C. § 2000(d). In Lau v. Nichols, the Supreme Court interpreted this as
requiring that any recipient of federal financial assistance must ensure that
language barriers do not exclude LEP persons from effective participation in its
benefits and services. 414 US. 563 (1974). However, the Supreme Court has also
held that no private right of action to enforce Title VI based on discriminatory
impact exists. See Alexander v. Sandoval, 532 U.S. 275 (2001); Baker, A Model
Statute, at 600. Instead, there must be a showing of intentional discrimination.
Id.

Congress has provided measurably greater protections for deaf or hard of
hearing individuals who require interpreting services. Section 504 of the
Rehabilitation Act of 1973 requires states to provide deaf or hard of hearing
individuals with interpreters in both criminal and civil cases without regard to the
litigant’s ability to pay. Rehabilitation Act of 1973, 29 U.S.C. § 794 (1994). The
Americans with Disabilities Act of 1990 further expanded section 504, requiring
the state to “reasonably accommodate” individuals with disabilities to ensure
access to public services, programs and activities. 42 U.S.C. §§ 12101-12213).
Under the ADA, meaningful communication access has no data collection
component or numeric cutoffs and triggers, as is the case under Executive
Order 13166 (discussed below), which applies to all individuals utilizing any
federally-funded institutions or organization. Baker, A Model Act, at 600.

C. Executive Order 13166 and the Department of Justice Guidelines

To clarify requirements under Title VI of the Civil Rights Act, former
President Clinton issued Executive Order 13166 on August 11, 2000, entitled
“Improving Access to Services for Persons With Limited English Proficiency.” This
makes it the goal of the federal government to ensure that “LEP persons can
meaningfully access” any federally funded service and more fully defines
“meaningful access.” Pursuant to this Order, the Department of Justice (DOJ)
issued final LEP Guidance. 67 F.R. 41455 (June 18, 2002); see full text of DOJ
guidance, App. O, and a Summary of Department of Justice LEP Guidance,
App. P. Both the Order and the LEP Guidance apply to Maine state courts
because they are recipients of federal funds.

The LEP guidance provides a uniform framework for the recipient of
federal funds to integrate, formalize, and assess the federal requirements. At a
minimum, the Guidelines require that “every effort should be taken to ensure
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Maine constitutional, statutory, and case law suggests that the state law
requirement to provide interpreters to LEP individuals in court proceedings is
similar to the federal requirements. The Maine Constitution provides that “[i]n all
criminal prosecutions, the accused shall have a right to be heard by the
accused and counsel to the accused, or either, at the election of the accused;
to demand the nature and cause of the accusation, and have a copy thereof;
to be confronted by the witnesses against the accused; to have compulsory
process for obtaining witnesses in favor of the accused.” Me. Const. art. 1, § 6.

Maine statutory law provides:

when [a] personal or property interest of a person who does not speak
English is the subject of a proceeding before an agency or a court, the
presiding officer of the proceeding shall either appoint a qualified
interpreter or utilize a professional telephone-based interpretation service.
Payment by the State for an interpreter in civil matters is within the
discretion of the agency or court to the extent that payment by the State
is not already required by law.

5 M.R.S.A. § 51.

The Maine Rules of Criminal Procedure, Maine Rules of Civil Procedure
and the Maine Rules of Probate Procedure grant courts the authority to provide
an interpreter and to determine reasonable compensation for that interpreter in
appropriate circumstances. See Me. R. Crim. P. 28; M.R. Civ. P. 43 (using similar
language as the criminal rule but specifically including interpreters for the deaf);
M.R. Prob. P. 43. Under the rules, provision of interpreter services is at the
discretion of the trial court. See id. The Civil Rules, unlike the Criminal Rules,
mandate that interpreter compensation be “paid out of the funds provided by
law or by one or more of the parties as the court may direct.” Id. The money
may be “taxed ultimately as costs, in the discretion of the court.” M.R. Civ. P.
43(l). Both the Civil and Criminal Rules mandate that interpreters be
“appropriately sworn.” M.R. Crim. P. 28; M.R. Civ. P. 43(l).

Maine case law reveals an understanding that Due Process, as mandated
by both the federal and the Maine state Constitutions, requires the provision of
qualified interpreters to LEP individuals in court proceedings. See State v.
Doucette, 398 A.2d 36, 40 (Me. 1978) (holding that a defendant’s right to
confront a deaf accuser in a rape trial was adequately protected by the court
appointment of one qualified interpreter, despite defendant’s assertions that a
second interpreter was required). The Law Court has also recognized that the
Constitution requires that interpreters be provided in civil trials that raise issues
that implicate substantial rights. See In re Kafia M., 1999 ME 195, 742 A.2d 919.
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Although Maine case law is sparse on the subject of providing language
access to State courts, the cases confirm the fundamental principle that LEP
individuals should adequately understand legal proceedings affecting their
rights. Case and statutory law are less instructive as to when funding for
interpretation must be provided by the State. Even where the exact contours of
the legal requirement is subject to debate, the Committee believes that all
parties to a legal proceeding have a basic right to understand the proceedings
that will determine their legal rights and status.

VI. Past and Current Practices Regarding Language Access to Maine Courts

A. Past Practices in Maine Courts

When the LEP Committee was formed in January 2003, the Maine courts
had no written protocol or statewide procedures for judicial officers or court
personnel to identify LEP individuals who may need interpreter services or to
delineate how to access those services once the determination was made.
Signage alerting LEP individuals to their right to an interpreter was not posted in
all of Maine’s courthouses. Each of Maine’s courts dealt with LEP individuals in
an ad hoc and inconsistent fashion, and with no centralized database of
available foreign language interpreters, found interpreters wherever it could if at
all. The use of friends, family members, or attorneys of the LEP individual to
interpret during encounters at court clerks’ windows and in the courtroom was
permitted. It was apparent that the Maine court system had not yet adjusted to
its increased use by LEP individuals, and remained unaware of the practical and
legal obligations to ensure adequate language access to the court system.

This Committee found overall that court personnel and judicial officers
lacked adequate training and inconsistently dealt with the needs of LEP
individuals. Maine’s courts had no system-wide protocol or process to assist
court staff in recognizing the need for an interpreter or to obtain a competent
interpreter when an interpreter was needed. Furthermore, those court staff who
did make an effort to locate and hire interpreters faced many obstacles. First,
most courts did not have “I speak” language identifier sheets readily accessible,
which meant that ascertaining the target language of the LEP individual was
difficult, particularly if that person possessed no English skills. Second, for brief
encounters where telephonic interpretation is often the best response, court
personnel infrequently took advantage of the availability of Language Line® for
a variety of reasons, including unfamiliarity with how to use it, or concerns about

A woman who spoke little English approached the clerk’s
window to obtain information about obtaining a protection
from abuse order. When the clerk realized that they could
not communicate, the clerk asked her (in English) if she had
a child at home whom she could bring with her to the
courthouse to interpret.
-Anecdote provided to the Committee by a witness to the
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the cost. Third, even if on-site interpreters were available from interpreter referral
services37 their interpreter pools are limited in number and variety of languages,
and very few of those interpreters actually have legal interpreting training,
further narrowing the pool. Although the interpreter list for the United States
District Court of Maine has been available on the Federal Court’s website, there
was little coordination between the State and the Federal Court Systems
concerning interpreter services. Finally, Maine’s courts have no screening
process to determine if available interpreters are actually qualified to interpret in
a legal setting.38

Specific information collected by the LEP Committee through surveys of
attorneys, interviews with professional interpreters working in the Maine courts,
comments solicited by the Committee from LEP advocates, and a Committee
survey of court personnel have generated the above findings. Respondents to
a May 2003 survey by the LEP Committee of Maine state court clerks in
particular revealed inconsistent approaches to accommodating LEP individuals.
Some clerks indicated that they had inadequate training regarding how to
respond to limited English speakers, and several admitted that they did not
proactively offer interpreter assistance, but rather, waited for the LEP individual
to ask for an interpreter. Survey respondents’ varying answers revealed that
interpretation services were sometimes provided by professional interpreters, by
family members or friends, by court personnel with some proficiency in the
target language, or sometimes were not provided at all. Several court clerks’
offices staff responded that they had been trained or given brochures regarding
how to access telephonic interpreters through Language Line® but also noted
that they had never used the service, indicating potential under-identification of
persons who need interpreter assistance, or simple lack of comfort level with the
telephonic interpreter service despite any training received, or lack of demand.
While most survey respondents indicated a willingness to assist LEP individuals,
their responses indicated deficiencies in how the court system has trained them
to do so.

37 For example, Pine Tree Society Deaf Services, and Catholic Charities Maine RISinterpret are
some of the agencies through which interpreters may be obtained locally.
38 The Federal courts have had an interpreter screening and certification process in place since
1988, but Maine has had no similar screening or certification process. See App. Q, Court
Interpreter Qualifications, prepared by Meryl S. Troop for the LEP Committee, for a more in-depth
explanation of interpreter certification and qualification programs.

A Somali man arrested for a crime in a Maine county
where few Somalis live had his arraignment postponed
several times over the course of several months, because
at each hearing, the court did not have a Somali
interpreter available. He was detained at taxpayer
expense while he waited for a successful arraignment
proceeding.
-A case known first-hand by a Committee member
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Another survey conducted by the LEP Committee in October 2003
indicated that even individuals who are represented by counsel do not
necessarily have interpreters when appearing in court. Some attorneys
indicated that they were unaware of their client’s right to be provided with an
interpreter in Maine court proceedings at court expense.39 However, of those
attorneys who were aware of the right to an interpreter, more than half of them
admitted that they do not request an interpreter every time their client needs
one. Several respondents indicated that they have provided their own
interpreter for their client when appearing in court, or that family, friends and
even the attorney her/himself, or a member of the attorney’s firm, have
occasionally been drafted as interpreters in their clients’ cases. Overall, the
survey indicated that education of the Maine Bar could be an instrumental tool
in ensuring that LEP individuals obtain appropriate interpretation in Maine’s
courts.

B. Current Practices in Maine Courts

In spite of the previously discussed shortcomings in existence at the
inception of the LEP Committee’s work, it is also clear to the Committee that
many within the Court system are aware of the unmet needs of LEP individuals
and are making significant efforts to improve the provision of services to LEP
individuals.40 Several concrete steps were taken during the Committee’s tenure
toward the goal of improving linguistic access to the courts. Court staff and
administrators working in partnership with the Committee implemented many of
these changes. Additional improvements were made independent of the
Committee’s efforts as part of the overall process of responding to the increased

39 While the survey was sent to hundreds of attorneys who appear in Maine’s courts, the number
of responses received was low. Nonetheless, the Committee feels that the responses received
were indicative of the broad range of awareness among Maine’s Bar of their clients’ language
access rights, and of the wide range of attorneys’ effectiveness in helping their clients exercise
those rights.
40 The federal government singled out linguistic access to all federally-funded programs as a
priority in 2000. This pinpointed the need to enforce Title VI of the Civil Rights Act. President
Clinton’s Executive Order 13166 declared that access for LEP individuals must be improved. (See
App. N). In 2002, the Department of Justice promulgated guidelines to ensure compliance with
this Order. (App. O.) See Section III of this Report for further explanation. In her address to the
Legislature in 2003, Chief Justice Leigh Saufley highlighted the challenges detailed in this report
and acknowledged that language services remained a critical component of ensuring access
to justice. “State of the Judiciary” speech, given February 11, 2003, available at
<http://www.courts.state.me.us/mainecourts/supreme/speeches/State%20of%20Judiciary%202-
10.htm>








