














For too long and for too many rea-
sons, too many have remained silent
or tumed away. It is my fimn belief
that the public will not long entrust
its confidence to a system of justice
it often cannot navigate, afford, of
understand.

1 helieve that courts need to speak with
a louder voice and that judges, in par-
ticular, need to be heard. If those who
preside in ocur courtrooms do ot take a

laboring oar on the issue of meaningful
access o justice, then we cannot com-
plain when others don’t. If as judges
we do not press the bar to step up, the
courts to change, and the legislative
and exccutive leaders in this country
to join us, we will surely fail. Sileace
is not our friend, nor is it mandated by
any ethical code that governs our con-
duct. We are all free to speak and write
on issues affecting the administration
of justice and more importantly, itis, in .
my judgment, our fiduciary cbiigation
to do so. It goes to the very essence of
what drew us to public service in the
ficst place®

Stated differently:

Judges hold the U.S. Constifution and
state constitutions in their hands. Judges
are the final protectors and defenders of
the peoples’ constitntional rights. We
must pick up the equal accessfequal
Justice banner and fight for it We can-
not do it alone, and ro one expects us
to. But if we do not do it at all, equal
civil justice will remain an unfulfilled
promise to milkions of people. Let's be
better than that.® B

Endnotes

1. On the history and current activities of
the Washington Access to Justice Board, see the
special edition devoted to Access to Justice of
the Wasa. St. B, News, May 2008, available at
www.wsbaorg/media/publications/bamews.

2. These rtestrictions apply not just to the
federal funds, but to all program activities with-
out regard to the source of the funds used. For a

" detailed discussion of the restrictions, see Alan

W. Houseman, Restrictions By Funders and the
Ethical Practice of Law, 67 ForpHaMm L. Ruv.
2187, 2189-2190 (1999),

3. For a history of legat aid in the 1990s; see
Alan W. Hougeman & Linda E. Perle, Securing
Egqual Justice for AIl: A Brief History af Civil
Legal Assistance in the United States (2007 ed.),

Center for Law and Sccial Policy, Washington,

D.C., available at www.clasp.org.

4. According to data gathered by the ABA
Resource Center for Access to Justice Initiatives,
in 2007, LSC funds provided a majority of fund-
ing in only nine states; LSC provided less than
thirty percent of funding in twenty-three states.

5. See’ Legal Services Corporation, Doc-
umertting the Justice Gap in America: A Report
of the Legal Services Corporation, Sept. 2005.
This report described three studies that examine
the gap between peed and the availability of
civil legat aid services and concluded that “there
was 2 significant shortage of civil legal assis-

* tance available 10 Jow-income Americans.” One

examination carefully analyzed the nine studies
undertaken over the last five years in individuaf
states about the civil legal problems faced by their
low-income residents, examining them for nation-
atly appticable conclusions, as wetl as comparing
the results to the 1994 natonal study on the sub-
ject, the Comprehensive Legal Needs Swdy con-
ducted by the American Bar Association in 1993
{released in 1994), which remains the most recent
national study of the legal needs of low-incorne
Americans. The nine state stwdies validated the
findings of the ABA study. The nine recent state
studies demonstrated that Jess than twenty percent
of (ke jegal needs of low-incorne Americans were
being met. A number of state legal needs studies
sinee 2005 have yielded similar results. {The LSC
and ABA studies, as well as individual state stud-
ies, can be viewed ar www.ATIsupportorg under
“Documents and Resources.'}

6. Important early work by the Nauonal
Center for State Courts, the State Justice Institute,
the Conference of Chief Justices, the Conference

.of State Court Administrators, and the American

Judicature Society, among others, has resulted in
the creation. of the Self-Repigsented Litigation
Network, hosted by the National Ceater for State
Couwrts. See www.selfhelpsupport.org. .

7. The Texas Supreme Court order -creat-
ing the Texas Access to Justice Commission,
as well as those from other states creating com-
missions, are available online from the ABA
Resource Center for Access to Justice Initiatives,
at www., ATJsupport org under “Dociiments and
Resources.”

8. Available at www. ATJsuppurmrg under
“Documents and Resources.” The ABA Board of
Governors slso adopted another recommendation
of the Task Force, endorsing a civil right to coun-
sel where basic human needs are at stake,

9. Chief Jusuce Broderick's rema:ks are avail-

able at www., ATanpport.org.

10. Montana Chief Justice Karla M. Gray.

_ HL. Complete resolution available at www.
ATlsupport.org wnder “Dociments and Resowrces.”
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Access to Justice Partnerships

State Access to Justice Tools
Access to Justice Checklist

The following are some initiatives undertaken by state Access to Justice entities. The kist is not meant
to be exhaustive or to apply to every state: Use it to develop ideas for your state,

Education, Research, Awareness

0) Supreme Court hearing regional hearings

" T Statewide Access to Justice report and
recommendations

O Legal needs study
(3 Legal aid open houses

0 Annuat Access to Justice conference

Funding for Civil Legal Assistance

'8 Bar/court education campaign—speakets,

materials, track or sessions at bar
conference, newsletters

O Media campaign-—op-eds, editorial board
meetings, press relases, public services
announcement, video

L1 State appropriation
i Court filing fee/fine surcharge

O Attorney registration fee surcharge ot dues
assessment

3 Bar dues check-off or add-on

Q1 Pro hac vice (practice by out-of state
attorneys) fee

[ Statewide private bar fundraising campaign

O Gy pres awards and structured class action
* setflements——education and development

Pro Bono

O Modification of TOLTA rules/structure to
increase yield

O Statewide resource development plan—
by consultant or task force

0O Court or legislattve task force on civil legal
aid funding

O Givil right to counsel—Jegislation
and research

O National—support for I.SC‘fLmdjng with
state congressional delegation

O Court-based statewide and/or regional pro
hono structure '

~ O Probono reporting, mandatory or vbluntary

O Rule seiting aspirational pro bono standards

0 Continuing legal education credit for pro
bono and/or related mentoring

O Recruitment campaiga, led by state bar and
Supreme Court

O Pro hono case priority on court docket

(3 Emeritus rule—waiver of bar duesfees for
retired atforneys engaged in pro bono work

(O Creation of web-based and other resources
to support pro bone attorneys.

O Annual bench/bar conferences focused on
pro bono

0 Statewide data collection on current pro
bone to develop ideas for expanding
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O State appropriation

O Campaign to develop law school based
programs/scholarships

Court Access and Pro Se

Student Loan Repayment Assistance

3 Privately funded program

2 Bar or bar foundation fanded or
sponsored program

0 Statewide action plan on self-represented
[itigants '

O Statewide action plan on litigants with

limited English proficiency
0 Court assistance offices, sel-help centers
O Web sites with court information and forms

O Simplification and standardization of forms
and pleadings

a Revision of rules to allow “un bundling” of
legal services '

O Training for court personnel -

- O Review of new rules, forms, and legislation

affecting access to courts for low-income
people

3 Access to Justice award for judges and -
court staff

O Evaltiation and data coffection

State Agency Administrative Fairmess

03 Analysis and report on state agency
* procedures .

1 Awards and identification of best practices

Program/Delivery/Collaboration

O Training for hearing officers and agency

personnel

" O Development/expansion of capacity to serve
clients who cannot be served with ISC funds

U Develbpmem/expansion of capacity to serve
clients with limited English proficiency

a De‘.!elopment/expansipn of capacity for
systemic advocacy '

T Substantive task forces, conferences,
training and support for legal aid and
volunteer advocates -

O Statewide plans and staffing for
coordination of advocacy, training, -
dechnology ’
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State Access to Justice Tools

Best Practices: Twelve Lessons from
Successful State Access to Justice Efforts

While no two states are alike, and every state’s Access to Justice effort must be addressed fo local
" circumstances, some basic lessons can be discerned in the Access to Justice efforts that have been
most successful around the country over the past decade.

1. Successﬁ:l Acgess to Justice efforts are founded upon a strong partnership among the bar, the
judiciary, and legal aid providers. Law schools can also be key partners, while representatives
framt outside the legal community can hring new perspectives and help broaden support. -

Fach of the key institutional partners — the bat, the courts, and legal aid providers — brings a
particular set of strengths to the table. The bar brings its volunteer base and professional

~ structure, including the potential for staffing Access to Justice efforts. Providers bring their
direct experience with the civil legal needs of low-income people, their expertise in
developmg and implementing effective delivery models, and their links to low-income

A communities, The judiciary brings its unique credibility and rule-making authority, as well as
direct experience in responding to the growing number of self-represented litigants. The fufl
range of legal aid providers should be represented, mcludmg ISC-funded and non-ESC-
funded programs and pro bono programs.

Law schools are key Access to Justice parmars in 2 number of states. Professors and students
‘can serve as valuable resources. Many law schools are in fact civil Iegal assistance providers,
through their clinical programs. Building support for equal ]ustxce in the next generation of
attomeys should be 4 part of the Access to Justice effort

A _few states wlt_h wel,l-estabhshed structures have been very successful in bringing in more
diverse partners, including legislators, government executives, and representatives of the
business, labor, education, and religious communities. By successfully making the case that
equal justice should riot be the concern or responsibility of the legal profession alone, they
have obtained access to new resources, new ideas and perspectives, and broader support for
their goals. Several newer Access to Justice efforts are also nvolving a broad range of partners.
Other states: should: consider broadening their membership as 2 long-term goal as well

2. Furmal strutctures that are accountable to wmore thait one partner ean he more secuire than
‘ mfurmal stmctures of structores sccountable to only une partner.

: Infonnal structures o strctures that are supported solely or primarily by one partner alone
may lack the abdlty to survive in tlmes of adversity A stateAccess o Justice commission that is
stalfed by the bar but created by Supreme. Court rule and made up of representatives
appomted by dxfferent institutional constituencies is less hkely to be wuinerable to funding or
‘;tafﬁng cuts as the results of a change in-bar leadership than is 2 bar Access to Justice
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committee. While it may be possible o achieve a similar result by includiﬁg a broad and

~ diverse membership on a bar-based committee, entities that are accountable to a single insti-

tution are inherently more vulnerable, A bar-based effort is more likely to be secure if it receives
contributions from other partners for staffing and expenses. Similarly, a provider-dominated

. group is less likely to win credibility and long-term support with the other partaers.
. Judicial leadership — especially at the state Supreme Court level — greatly increases the

effectiveness of Access fo Justice initiatives.

In a number of states, the chief justice or another state Supreme Coutt justice is an active

leader in-state Access to Justice initiatives. In several states, a justice is the co-chair or vice-

chair of the state-Access to Justice entity. The impact of Supreme Court leadership cannot be

: overstated. In addition to raising the visibility and credibility of the Access to Justice mission as .

a whole, Supreme Court leadership can greatly enhance the effectiveness of efforts to increase

state funding for civil legal assistance, to increase pro bono activity, and to make the courts
~ more accessible to low-income people. Federal District Court and Coust of Appeals judges, who
play 2 leading role in several states, can. be similarly effective. More broadly, the involvement

of the judiciary at all levels will enhance the eﬁe;:tiveness of Access to Justice efforts.

. Individual Iea[lershlp is cntlr;ally impurtant fur a successful Access to Justu:e eﬁurt.
Building an effective structure is not enough. Strong leadership on the patt of mdmdua]s wilt

always be necessary for an Access to Justice effort to succeed.

" Gne person can make 2 difference. In many states, the leadership ofa single individual has been -

the catalyst for the successful launch, progress, or revitalization of an Access to Justice effort.

Leaders have emerged from a vatiety of different institutional roles — ]udges bar officers,
program directors, bar or bar foundation staff, and others. But many of the most effective
leaders have been volunteers with nio formal responsxbihty in this area, who simply developed
an Access fo Justice vision and brought others along, An individual's institutional role is far
less important than the willingness to make a commxtment i0 da what is pecessary to further
Access to Justice goals

. New and emerging Aecess to Justics 1eadl§rs should be cultivated.

Building leadership within the Access to Justice structure itself is critically important. An
Access to Justice effort that initially includes all the strongest supporters of the mission may
find that three or four years later; when the original leaders are ready to move on, there is no one
ready to take their place. This may accur when the sense of crisis or initial excitement assocl-
ated with launching the effort is waning, The result can be a moribund Access to Justice effort.

Creating clear terms of office, with rotating leadership, can help to avoid this problem, while
promoting activity and accomplishment — leaders will want to ensure that thete are concrete
achievements during their terms of office. On the other hand, terms need to be long enough
to ild expertise and relationships. Three:year terms for officers have generally worked well.
Tonger terms are appropriate for commities members A good mix of long-term supportets
and new blood can be ideal.
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. As part of an Access to Justice initiative, it can be valuable to create structures and contexts in
- which new leaders can emerge — for example, committees and work groups, open meetings,
convocations, public hearings, and the like. People who have not previously been involved in

a prominent role may respond to the Access to Justice vision and come forward as leaders.

B. Institutional commitment is necessary on the part of each of the key partners. Each partner must
work to baild support within its ewn institufional base.

As important as individual leadership is, development of strong institutional commitments is
equally important. When bar presidents or executive directors, Supreme Court justices, or legal
aid program directors are providing strong leadership, depth of institutional support may not
seem 1o be of particular importance. But when those individuals move on, the failure to have
invested energy in building strong and enduring support can put the effort at risk. Especially at
state and local bar associations, the foundation of most successful efforts, building 2 culture
and history of commitment to the Access to Justice mission is an important goal.

To ensure a successful, ongoing effort,-each Access to Justice partner needs to take steps to
build or maintain support for the effort within its institutional base. Bar leaders need to build
support within the membership of their organizations; directors of legal aid prograwms, within
their boards and staffs; jurists, among the judiciary and court personnel, '

Individual leaders need to make clear what they are doiﬁg and why it is important. They
should take as much care in crafting the message that they are sending to their own
institutional base as thie one they are sending to the state ieglsiature, key deCISIOIl makers, and
the public.

This challenge is especially important when an institutional partner is devoting institutional
resources (0 Access to Justice — for example, when a bar entity takes on the burden of paying
for Access to Justice staff. Making too big a commitment all at-once can be risky. Leaders
should be clear exacly what the resources are bemg used for and what they can reasonably -
be expected to achieve. :

1. Assessing e_md publicizing accomplishments is a key task.

ASsessing results and charlmg accomplishments is important to building support within the
Access to Justice structure and the institutions that support it; Especially in a large state, it will
be valuable to develop an annual plan and issue an annual assessment report..

‘Publicizing Access-{o Justice aciivities and accomplishments-can too easily be overlooked. s

easy to assume that everyone knows everything that has been accomplished — but tao often
that is not the case, evett within the membership of the Access to Justice group itself,

8. Accessto Jusur:e ieaders should chart a compelling \usmn but avoid creating unreasonable

expectations.

Setting a boldly ambitious goal can be an effective way to motivate participants i 4 campaign.
Failure to articulate a cornpelting vision at the outset can result in faiture of buy-in, energy
and commitment on the part of potential partners. At the same time, creating unreasonable
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1,

it.

expectations can be dangerous, leading to discouragement and a sense of failure when they
are not fuffilled. In the messages they send to their constituents, Access to Justice leaders need
to find a balance between these two competing concerns. This can be accomplished by setting
reasonable interim goals while charting a bold leng-term vision.

An effective staff capacity is essential for a successful Actess to _Jusﬁce effort.

While leadership roles can be filled by volunteers, staffing is necessary for adequate support,
continuity, communications, and continsed momentum.

Ideally, the staff person(s) should have Access to Justice as a sole, or at least primary, job
responsibility and should report directly to the Access to Justice leadership. In practice, this
will not always be possible, especially in a smaller state with few resources. Under these
circumstances, it may be niecessary for someone in an existing staff position to assume the

~ Access to Justice responsiblity. However, simply adding this responsibﬂjty to 7 staff person’s

existing duties is unlikely to be successful. Access to Justice groups shoutd do whatever they
cant o find the resources to ensure that their efforts ace staffed effectively. : ,

Finding the right staff person can be difficult — the job requires significant interpersonal,

: commumcatlons, and political skills, the capacity to work effectively with a diverse group of

volunteers, knowledge of the legal system and an understanding of the legal needs of low-
income people. The skills, abilities, and energy level of the staff person are essential to the

 success of the Access o Justice effort. Above all, it is essential that the staff person have the

full trust of all the institutional partmers. A staff person who is viewed as primarily loyal to one
institution — for example, the bar or the provider community — rather than the partnership as
a whole, may not be effective

Actess bo Justice structures shnuld careful!y cunsmer how hest to ohtain meamngful input from
client communities, :

Every Access to Justice structure should find 2 way to obtain meaningful input from client
communities. There is 10 single model or easy method for accomplishing this goal. While .
some client representatives and groups have called for individual client representation on
Access to Justice entities, many experienced Access to Justice leaders believe individual
representation s not an effective way to obtain client input, especially in Tight of the increasing
diversity of client communities. In their view, legal aid providers can effectively bring to the
table the insights of their client board members and the findings of their periodic needs
assessment processes. In addition, leaders of social service agencies or organizations working
in client communities, particularly when they come from those communities themselves, can
offer particularly valuable perspectives and suppott. Each state Access to Justice entity should

7 carefully consider how it will ensure that client points of view are heard and considered.

Access to Justice structures should be dpen and inclusive and place a priority on developing
trust among the partnérs. -
Just as each msntumual parner has its strengths each has its own parhcular institutional

- concerns, perspectives, and culture. Dedication to the shared goal of Equal Justice may not be
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enough to prevent misunderstandings from arising among the partners. There is always a
danger that a “them and us" attitude may develop, which can lead to serious divisions in a
state’s justice community and do lasting damage to the Access to Justice cause. Processes that
are perceived as closed or exclusive can exacerbate the danger.

All the partners in a state Access to Justice effort should be aware of this potential problem
and work to overcome it. To move forward effectively, all the partners need to work hard to
buitd relationships of trust with one another. No one partner should dominate the structure or
the other partners.

Ideally, all the key instiutional players should be at the table when plans and decisions are
made. This will ensure that all the relevant information is available and that the judgments that
are made are sound. It will promote buy-in from all the parties and minimize the potential for
misunderstandings or feelings of exclusion.

Particularly in larger states, it may not be possible to function effectively without creating a
formal structure based on representation — the table will simply not be big enough to include
all the players. Leaders should work hard to ensure that the structure is truly representative
and to solicit buy-in from all the parties. Meetings should be open to all, at least as observers.
While operating in this manner may create logistical difficulties, avoiding the dangers
associated with a process that is perceived as exclusive or closed wilt be worth the extra effort
involved. '

12, Partners should place a priority on prometing cooperation and consensus within their swn
community and strive to speak with one voice in public.

Disputes, lack of adequate communication, and failures of cooperation within partner
communities can seriously damage Access to Justice efforts. Leaders must work within their
own communities to avoid the negative consequences that can flow from such circumstances.
in particular, diverse providers should place a priority on promoting cooperation and
consensus. While debate and dissent may be inevitable — even helpful ~ within a community,
turf, jealousy, and unnecessary competition will divert energy and undermine the cause.
Leaders should try to keep the ‘big picture” of Access to Justice as a whole front and center at
all imes. In their public statements, they should strive to speak with one voice:
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Resources Availabie On-Line

Student Loan Repayment Assistance Programs

ABA Publications

Follow the "Loan Repayment Resources” link on the Documents and Resources page at
www AT.Jsuppaort.org,

Lifting the Burden: Law Student Debt as a Barrier to Public Service: The Final Report of
the ABA Commission on Loan Repayment and Forgiveness. Provides an analysis of the
educational debt problem, discusses the impact of the problem on the legal profession and
society, summarizes strategies that have been developed io help address the problem, and
highlights some success stories using these methods. The Report includes ten conclusions about
the debt burden issue and its impact on the profession and presents 19 detailed
recommendations which, taken together, constitute a comprehensive package designed to
provide relief for and incentives to lawyers who want to serve their communities through public

service careers.

State LRAP ToolKit: A Resource Guide for Creating State Loan Repayment Assistance
Programs for Public Interest Lawyers. Contains information about creating statewide, as
opposed to iaw school-specific, loan repayment assistance or forgiveness programs for lawyers
pursuing public service legal jobs. The Tocl Kit includes information about the existing programs,
sample LRAP iegislation with an analysis, guidance on creating an independent nonprofit
organization to administer a program, and other resources to assist bar Ieaders law deans and
other stakeholders in creating these state programs.

Meeting the Challenge of Law Student Debt: Loan Repayment Assistance Programs. A tri-
fold brachure designed to promote law school LRAPs. Law school deans and/or administrators,
such as directors of development and alumni relations offices, can use this brochure to educate
potential donors about the importance of LRAPs.

Legal Aid Recruitment and Retention

The Quest for the Best: Atforney Recruitment and Retention Challenges faor Florida Civil
Legal Ajd. Florida Bar Foundation, September, 2007. www.flabarfndn.org.

Investing in Justice: A Framework for Effective Recruitment and Retention of lllinois Legal
Aid Atterrneys. Chicago Bar Foundation and the lllinois Coalition for Equal Justice. Search under
lllinois at the bottom of the Documents and Resources page at www.ATJsuppoert.org.

It’s the Salaries, Stupid!...and Much more: The Developing National Crisis in the Delivery
of Legal Aid. National Legal Aid and Defender Association. Based on a survey of attorneys aged
35 and under. www.nlada.org/Civil/Civil_SectionsfLoan Repayment Pensions.

Equal Justice Works. Many resources about new federal legislation, law school debt statistics,
guides for improving LRAPS, law schools with LRAPS, employers LRAPS, and ather topics.
_ www _equaljusticeworks.org.

NALP: The Association for Legal Career Professionals. Conducts research on legal salaries.
The 2006 study on public sector and public interest attorney salaries will be updated soon.,

www.nalp.org.



