




















Lo Maine, the state’s acvess to justice entiky,

called the fustice Action Group, issued a final
report of its examination of various justice system
issues in October 2007. Among otherrecommen-
dations, the report stated: “The Justice Action
Group endaorses the [five] priority strategies . . .
and will work with the relevant institutions and
orgamzations to implement them.” Those strate-
gies included “Study adoption of a civil right to
counsel [n adversaial proceedings in which basic
human needs are at stake” Negotiations were
conducted with the state’s governor for forma-
tion of u task force to undettake this study, but the
governor has not yet appointed such a task force.

The Massachusetts Bar Association, on May 23, 2007, unanimously passed a resolution
urging that state to provide a right to counsel at public expense in the same categories of matters
articulated by the ABA’s 2006 resolution.” Following that action by the state bar, the Boston Bar
Assaciation {BBA), under the leadership of BBA. President Anthony Doniger, formed a twenty-
five-person Civil Right to Counsel Task Force consisting of lawyers from the public and private
sectors and representing the full range of legal practice areas germane to the jssue. On September 2,
2008, after nearly a year of study, the BBA unveiled the task force’s report, Gideon's New Trumpe:
Expanding the Civil Right to Counsel in Massachusetts, The report offers specific proposals for §
providing low-income people with = legal dght to counsel in civil proceedings that can affect the

{ fulfiliment of findamental human needs relating to housing, children, farnilies, and immigration.
= These areas of need were starting points esteblished by identifying needs that are most acute and

sitations in whicl not having legal representation would be the most devastating. The report pro-
poses nine different pilot projects to-demonstrate both the econontc cost savings and the societal
berefits of providing civillegal répresentaﬁos. The proposed pilot projects will initially seek private
funding to demonstrate the value of these efforts prior to seeking public funding,

Follawing the adoption of the. ABA. civil cight to counsel resolution at in 2006, the New
York State Bar Association, under the leadership of New York State Bar Association President
Katheyn G. Madigen, established a subcommittee on the civil right to counsel to examine the
issue. The New York County Lawyers Association had previously, in 2005, adopted a resolution
suppotting the right to counsel for tenants in eviction cases in New York City. These underpin-
nings fed to introducton on November 15, 2007, of a bill in the New York City Coundil that
would requize the city to provide a kiwyer to tenants age sixty-two and older who are facing evie- :
tion anid who have household incomes of lcss thar $27,000. Proponents of the bifl argue hat the.
cost of such services would be offse¢ by savings in costs that the city would othersise incur for
emergency shelter and homelessniss services. Thie bilt is supportt:d by a coalitivn of moze.than
seventy groups, including the state and county bar associations. The bili is-awaithx'gfax;;»db]jchcap
ing; it is backed by thirty-six city coniteitmembers.

There have alse been other efforty it ew York to explore the civil nght to couisel cancep
A conference was presented on Marcl 7, 2008; at the Toure Law Center on Lenig Island. [twas
entitled “An Obvious Truth: Creaﬁn.'g,a Blueplint for a Civil Right to anscl in Néw York.”
Speakers at the conference inclnded New York State Bar Association President Madigan, and .
the Honorable Juanita Bing Newton, Deputy Chisf Administrative Judge for ]ustice Initiatives

and a member ofthe ABAS Standing Commmee un Laegal Aidand IndlgcntDcfendant&

arging the Cdmmomvea}th of Peﬂnq'%va.ma to prdmdé !,egal cqunsel asa matter of nght to low-incomie persons
egories of adve:sana] proceedmgs where basic human rieds-are A Qtake, suc.h as t[mse mvolvmg shelt‘er, sustenance,,-safe

In Maryland, the state’s highest cotrttonsidered whether a pior person has the fight to
“appointed counsel in a divil case in Erase v. Bamhart (20(}3) Thie three judges who ‘réachad
the right to counsel issue, including the chief Judge, concluded there was 4 right to counsel
under the Maryland constitution. The other four members of the court, however, decided in
favor of the plaintiff on other grounds and thus found it unnecessary to address the denial of
counsel. This case provided part of the impetas for the ABA to establish the Task Force on.
Access to Civil Justice in 2005 and for the resolution offered by that task force and adopted by
&1& A.BA House ofDe{egates in 2006.




Advocates for recognition ofa civil right
to counsel are heartened by the close exam-
ination of the issue being undertaken by
bar associations and in other forums across

_the nation. Courts will likely continue to
be presented with cases where substantial
" injustice has occurred as a result of indigent

litigants’ inability to fully present their cases -

" in the absence of counsel. Furthermore, it is
likely that state legislatures will be asked to
consider legislatioh extending the right to

 additional categories of civil cases. &
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Enrdnotes

1. “RESOLVED, That the American Bar
Association urges federal, state, and territorial gov-
ernments to provide legal counsel asa matter of right
at public expense to low income pessons in those
categories of adversagial proceedings where basic
human needs are at stake, such as those involving
shelter, sustenance, safety, health or child custody,
as determined by each jurisdiction:” ABA Res. 1124
(Aug. 7, 2006), These were twenty-five cosponsors
of the ABA resolution, incleding a nuraber of ABA
committees and sections, Cosponsors also included

~ state or local bar associations in Califormia {the

Los Angeles County Bar), Co_!ora'do, Connecticut,

the District of Columbiz,” Maine, Massachusetts
(the Boston Bar), Minnesota, Pennsylvania (the
Philadelphia Bar), New York (the New York State
Bar Asscciation, the Asseciation ‘of the Bat of the
City of New Yeork, and the New York County
Lawyers Association), and Washington {State Bar
Association, King County Bar Association). .
2. “RESOLVED, That the Massachusetts Bar
Association urges the Commonwealth of Massachusetts
to provide legal counsel as a matter of right at public
expense to low income persons in these categories of-
judicial proceedings where basic human needs are at
stake, such as those involving shelter, sustenance, safety,
health, or child custody, as defined in Resolution 112A '

of the Armierican Bar Association.”

merican Bar Association. Reproduced with permission. All rights )
tm or by any means or stored in am electranic database oF -
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Boston Bar Releases Plan to Expand Right to Counsel in Civil Cases .

BOSTON - Underscormg the fact that state and federal laws and rules are 51mply not
designed to accommodate an untrained party, the Boston Bar Association today unveiled
specific proposals to provide low-income people with a legal right to counsel in civil
proceedings in which certain fundamental human needs ate at risk. The proposals, which
establish starting points in the areas of housing, juvenile, family, and immigration law —
-based on where the needs are most acute and the potential impact of not having legal
representation is most devastating — are contained in Gideon’s New Trumpet: Expanding
the Civil nght to Counsel in Massachusetts, a report drafted by the BBA’s Task Force on
Civil Right to Counsel following niearly a year of study. The Task Force is co-chaired by
Mary K. Ryan, a partner at Nutter, McClennen & Fish and Jayne Tyrrell, Executive
Director, Massachusetts IOLTA Comnittee.

“Studies of courts and administiative agencies consistently show that indigent litigants

- without counsel routinely forfeit basic rights, not due to the facts of their case or the
governing law, but due 10 absence of counsel. That violates even the most primitive
concepts of fairness and decency,” said Ms. Ryan. “Television crime dramas have taught
us that if a poor person is charged with a crime, 2 lawyer will be provided at tax-payer
expense. What few people realize is that if you are a poor person, and for example, you
are about to be evicted from home oryour child is about to be expelled from school, you
do not have a legal right to counsel, and this needs to change.”

The report proposes nine different pilot projects -- spread across the state and described
in detail in the report -- to demonstrate both the economic cost savings and societal
benefits of providing civil legal representation, and cover these and other scenarios:
people with mental illness facing eviction for reasons related to their mental illness;
children facing the prospect of exclusion from school; parents involved in a custody
contest in which one parent is represented by counsel; un-befriended elders facing
commitment to nursing homes; and asylum seekers facing deportatmn

The 25 person Task Force consisted of lawyers from the public and private sectors
representing the full range of legal practice areas germane to the study, as well as
academia, and grappled with these and other questions:

e In what types of cases do unrepresented litigants forfeit the most important nghts"

¢ Does providing counsel in such cases preserve those rights and produce a more

just outcome?
» What is the effect on the courts when certain tenants, landlords, immigrants,
" juveniles and parents in child custody cases are entxtlcd to representation?
¢ What is the most effective use of counsel?



¢ What are the potential savings to the Commonwealth and to society if counsel is
provided in key areas implicating basic human needs?

The report, which is likely to serve as a compendium of information for lawyers in the
rapidly growing, national “Civil Gideon” movement, provides heart-rending, true case
studies demounstrating the importance of civil right to counsel, including that of a woman
facing eviction from public housing for alleged non-payment of rent who upon getting a
lawyer learns that in fact the housing authority has overcharged her, and owes her a
credit. : :

Chock fult of valuabie facts, the report notes that approximately 15 per cent of

- Massachusetts’ six million residents have incomes below 125 per cent of the poverty line,
. and that although 965,000 of Massachusetts’ residents are eligible for free legal services,
most of them are turned away because legal aid programs do not have the resources to
assist everyone needing counsel. The report also cites an important study done in New
York finding that with regard to eviction cases, every $1 spent on le gal representation
yields a $4 savings in shelter and ofher social service costs.

“Expandmg the legal right to counsel in civil proceedmgs is hardly a radical concept, and
_ we're certainly not saying that every type of civil proceeding should entitle a low-income
person to an attorney,” said Ms. Tyrrell. “Massachusetts already has a few situations in
which the Commonwealth does provide a right to civil legal aid, and that includes poor

~ people facing termination of their parental rights.” :

" According to Ms. Ryan and Ms. Tyrrell, grant applications' have been filed with a variety
of private funding sources to enable the pilot projects to go forward. The goal is to
demonstrate the value of the projects before seeking public funding.



'Gideoh’s New Trumpef: Expanding the Civil Right to Counsel in Massachusetts ]
A Report by the BBA’s Task Force on Civil Right to Counsel
Recommendations for Expanding the Civil Rzght to Counsel, by Subcommittee

Housing Subcommlttee

party has an abuse
prevention order or
paternity lawsuit

260. The pilot
would handle
every other
case.

Proposal Pilot or Full Delivery | Oiher Data- Cost Stakeholder
. Implementation/ Model Estimate Support
Venue :
Eviction cases Housing Ct and Legal 300 cases plus | 2 1/2 Attys Gov
involving District Ct. services | discretionary @ $120,000 | Commission on
household staff and | cases =$280,000 | Homelessness,
members with CPCS* & @ $1,000 | The Boston
mental disabilities ~model of per case x 50 | Foundation and
where the assigned cases = United Way
disability is related counsel 1 $50,000 fora
to the reason for for Dist total of
eviction; or Ct $350,000.
Cases involving same . sameé same '
eriminal conduct;
or : _
Cases which the -Or these same same ATJ Comm
absence of ‘Types of factors: ‘Report
representation will | relating to the recommended
leadtoa tenant’s eviction
substantial denia] . | vulnerability, relating proceedings
of justice: to landlord’s
seripusness of the | financial holdings,
consequences of affordability of the
the proceedings; unit for tenant,
the issuesin the cognizable defenses,
case and ability of | imbalance between
the parties to the parties
articilate and
prove their claims ‘
| Family Subcommittee
Proposal : Pilot or Full Delivery | OtherData | Cost Stakeholder
o Implementation/ Model Estimate Support
) ‘ Venue ‘
Civil Contempt Probate and Family | CPCS 1615+286= @%600 per | ATI Corom
' ' Ct (P&FCis) 2586 (total case x1034= | Report
filed)40% had | $620,640 recommendad
| judgments civil contempts
: entered 1034
Contested Custody | P&FCts Staff Estimating 3 staff
Cases In contested custody | attorneys | total number of | attorneys @
cases where the cases meeting [ $120,000=
opposing counsel is the criteria in $360,000 per
represented or the “one covrt to be | year




@$%$400 per

| Guardianships Pilot in P&FCts . Pro Bono | 891 +585 = P&FCHt,
of Elders and | 1476 est20% | case x 295 Legistatore and
private willbeelig= | cases= Bar all in favor.
bar 295 cases $118,000 Boston Globe
panels/ story
CPCS ATI Comm
Report
recommended
adoption of
Article 5
Immigration Subcommiitee ‘
Proposal Pilot or Ful} Delivery | Other Data Cost. 't Stakeholder
' Implementation/ . | Model Estimate Support
: _ Venue ‘ . ’ '
1. Jmmigrants in Pilot Legal 400 cases per | 3 lawyers x
detention Boston services | | year in Boston | @$120,000
- =$360,000
2.Asylum Seckers | Boston Legal 1377 + several | 3 lawyersx
: ‘ services hendred under | @ 120,000 =
- .| Convention | $360,000 '
- against toriure )
: ) : ‘in Boston ! :
3.Increasing Statewide CPCS 4 lawyers x
Advice and ' $120.000 =
Bupport to Non- $480,000
Citizens in Mass plus $50,000
Criminal Courts for a staff
{ petson =
. . $530,000
Juvenile Subcommittee
‘i Proposal .Pilot or Full Delivery { Other Data Cost Stakeholder -
Implementation/ Model Estimate Support
Venue ' - .
1. Tuvenile Parole | Statewide CPCS 80 lock ups 270 cases x 6 | ATIReport: -
“Revocation ' . 1,735 hours @ $50 | highlights
' revocations & | per hour = parole revoca-
- | 1500 waivers- | $80,000 - | tion cases for
.| 500+ cases _ | right to counsel -
; . need counsel : : :
2.School Exclusion | Pilot Worcester and | Staff : 2 lawyers =
: Springfield attorney $160,000
model with in kind
overhead,

* CPCS = Committee for Public Counsel Services. The Committee, a 15-member body
-appointed by the Massachusetts Supreme Judicial Court, oversees the provision of legal

representation to indigent persons in criminal and civil court cases and administrative |
- proceedings in which there is a right to counsel.
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Abour. tha Issue Fiho Wa Are Advgoany

The National Coahﬁmn f*DI a Civil Right o Cmmsel is comrmtted to
ensuring meaningful access to the courts. We work to expand
recognition and implementation of a right to counsel in civil cases.

News Vhat Happens Without a Lawyer?
Const. Law Prof. Blog Post on Daniel Thomsas (rot his real name)} was an
“Qualified Right to Counsel” in eldesly man surviving on social security
Weifare Hearings > berefits when-the smalf town he lived in cut
| rerararvanrssaysressvarescerenassceenenan o off his water and power and dried to
New Issue of Civis R:gm to demolish the home he had bui 50 years
Cotnsel Uptate Ncw Available >  earlier. Sued by the city for viclating building
L codes that hadn't applied when he bulll the
LA Times Dp-Ed on Clvil Right 10 house, Thomas found himself In court
Counsel > without a fawyer. Although he suffered from

TRRArerRasRERLariigsRaneeociifszeyes-erenenies cogritive impatmments, the trial court refused
to appoint counsel. Thomas qualified for

R legai aid, but the logal program was
Sign up for our newsletter yercommitted and enable to help him. The
Email: city prevaited In the trial, but Thomas found
r’m_‘——j his way to the Northwest Justice Project, “Equality before the law in a true democracy is a matter of
which represented him to appeal, arguing a right.” )
Go state constitutionat right io counsel. Thomas __y.g. Suprame Court Justice Wiay Rutledge

e 5 N died soen after the appeal was fled, and the
Brivacy by BF SaleSubseribes! appeliate court found the clzim meot.
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