














Following the adoption of tli.eABA ciVil right to counsel resolution at ill 20061 the New

York State Bar Association, under the leadership ofNew Yark State Bar Association President

Kathryn G. Madigan, estabushed a subcommittee on the civil right to counsel to examine the

is!>ue. The New York County Lawyers-Association hadpreviouso/, in 2005, adopted a resohition

supporting the right to counsel for tenants in eviction cases in New York City. T11ese underpin­

nings led to introduction on November lSI 2oo7,0( ahilUn the New York City Council that

would require the city to provide a lawyer to tenants age sixty"two and older who are facing ~c­

tioo and who haVe household incomes oflC$S than $27,000. Proponents of-the bill argue that the
cost ofsuch services- would be offset by sa~gs in costs, that the city would otherwise incur fat_

emergency sheltt.'r and homele:ssnessseni'il:es. The billissuppi.nted by a coalitib"nofriiote_thai:i

seventy groups, including the stateandocounty bar associations. T11C bill isawaiting,apublichcar_

ing; iUs backed by thirty-six: city coiu1dl~embers.

There have also been Otlter effortS il:fN~"; .... York to e."qJlore the ciVil right to cOtLt'lselcdhcept.

A conference was presented on Ntat:di 7, ;Z008; at theTouro Law Center_on LorigJsland It:\'l'as,

entitled "An Obvious Truth: Creating-a, Blueplint for a Civil Right to Counsel i0N"ew York."

Speakers at the conference i.ndudedNe\~ York State Bar Association President t\1achgal1, and'

the Honorable Juanita Bing NeVytbn,-Deputy ChiefAdministrative JudgE:: for J~stice lnitiatiy,~!:

and a member of the ABA's Stap.cllng CQmrniltce un Legal Aid and IndigcntDcfeiJdapts.

The Massachusetts Bar Associatioo, on May 23, 2007, unanimously passed a resolution

urging that state to provide a right to counsel at public expem;e in the same categories of matters

articulated by the ABA's 2006 resolution.l FoUow:ing that action by the state bar, the Boston Bar

Association (BBA), lmder the leadership ofBBA President Anthony DOniger, romled a twenty­

five-person Civil Right to Counsel Task Force consisting of lawyers from the public and private

sectors and representing the full range oflegal practice areasgerrnane to the issLie. On September 2,

2008, after nearly a year ofstudy, the BBA unveiled the task force's report, Gideon's New Trumpet:

Expanding the Civil Right to Counsel in Massadmsdts. The report offers specific proposals for

providing low-income people with a legal right to cOW"lsei in civil proceedings that can affect the

ful£illment of fundamental human needs relating to housing, children, families, and immigration.

These areas of needwere startingpomts established by identifYing needs that are most acute and

situations inwhich not hayinglegal representation would be the most devastating. The report pro­

poses nine different pilot projects to-demonstrate both the economic cost savings and the sodetal.

benefits ofprovidingcivil legal representation. The proposed pilot projects will ulitiallyseek private

funding to demonstrat_e the value ofthese efforts prior to seeking public funding.

The PenrisylvaniaBar Association Board ofGovemor(u.iian1irtouslyadopted a resolution on$epteinl:ier 1';\ ::lOO7i':
urgUlg the C~rnm6nweaIthofpci~a to prdVidelegalcdtfus~l as'_a matterofright to low-iricome pe:rSQi1s;irl:_rltQ~e-cat~

egories of adversarialproceedings where basic human rieeds-are at stake, such- as, thoseirI'lolving sh~terr~enat1cCjsafe_tyi

health; ot child9l$tody. The resolupon expresses an endorsementofthe concept inprindple,-"with th~detaUs.to be-deve16peA{

fol1OWi~g ~~r sfudy and repoitirigBy-the comrriittee.Arerdit accOrnpanyio?the resolutionindicated~ftll~·~e~Y~,'

BarAssbciatlon~~A)strongly ;>upports an exp<insion 0 fthetypes ofcases in wliIchlegalrepresetltatio~ as_a n1aJt:er.~frighf,'~

provided to ~~gentindMduals nl cryu <:ase£' Imple_merttati(j_~ottl1e reso~lltion ~bestudied by theI~NsDelive1y-ofLegJ:
Seni:ices to the Pubuc Committe.ejwhithwill t:h.eU make_r~irunet1dations to the,PEA. .

'.", (,'.... ,.",.','.'-" '. - _._ 0' '.' ,_.. , ....• ,.,'."_'.c__,.,,_'_ -. '--', .. "'.' .

In Maine, the state's access to justice entity,

called the Justice Action Group, issued a final

report ufi ts ex:uTJjnation of various justice system

issues in OClobcr2007. Amongotherrecomrnen·

dations, the report stated: "The Justice .N..1:ioo

Group endorse~' the [five] priority strategies.

arld \vi.1l \\'ork ,,'lith the releva[tt iilStitutions and

organ\Z;,tiorlS to implement them." Those strate­

gies included "Study adoption of a civil right to

counsel ill adl'ersaria\ proceedings in which basic

human needs are at stake." Negotiations were

conducted '.'lith the state's governor for forma­

tion of a task force to undertake this study, but the

governor has not yet appointed SUdl a task rorce.



Advocates for recognition ofa civil right

to counsel are heartened by the dose exam­

ination of the issue being undertaken by
bar associations and in other forums across
the nation. Courts will likely continue to
be presented with cases where substantial

injustice has occurred as a l-esu!t ofindigent
litigants' inability to fully present their cases
in the absence ofcounseL Furthermore, it is

likely that state legislatures will be asked to

consider legislation extending the right to
additional categories ofcivil- cases. lD-

Endnotes
1. ~RESOLVED, That the American Bar

Association urges federal, state, and territorial gov­

....rnmcnts to provide legal counsel as a matter ofright

at publk expense to 10'" income persons in those

cat.... gorics DE adversafial pwceedings whei:e bask

human aceds are at stake, such as those involving

shelter, sustenance, safety, health or child custody,

as dctelmined by each juflsdiction,n ABA Res. il2A

(Aug. 7, 2006). There were twenty-five cosponsors

of the ABA resolution, including a number of ABA
committees and sections. Cosponsors also Included

state or local bar assocfations in California (the

Los Angeles County Bar), Colorado, Connecticut,

the District of Columbia,· Maine, Massachusetts

(the Boston Bar), lvlinnesota, Pennsylvania (the

Philadelphia Bar), Nei,v York (the New York State

Bar Association, the Association ·of the Bar of the

City of New York, and the New York County

Law)'ers Association), and Washington (State Bar

Association, King County liar Association).

2. "RESOLVED, That the Massachusetts Bar
Associationurges the Coilullonwea!th ofMassachusctt.>

to provide legal counsel as a matter of right at public
expense to low income persons in those categories of

judicial proceedings where basic human needs arc at
stake, such as those in-....oh'ing shelter, sustenance, safety,

health, or child cU5tody, as defined in Resolution 112A

ofthe American Bar Association."

fiublishecl ;n-Th!'! Judges' Journal, V"ol~me 47, NI.l~ber 4: Fa\I2008. © :2ClO8 by the Americ~n B~r Associati91)· Repf6duced with permissiop. AU-rights
reserved. This information -or any portion thereof may riot be copied or- disseminated.in any form or by any means or stor~ in an electronic database or
retrieval system wi.thout the express written. consent or the ArneriC<.~n Bar AssOcialion. .
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Boston Bar Releases Plan to Expand Right to Counsel in Civil Cases

BOSTON - Underscoring the fact that state and federal laws and rules are simply not
desigoed to accommodate an untrained party, the Boston Bar Association today unveiled
specific proposals to provide low-income people with a legal rigbt to counsel in civil
proceedings in which .certain fundamental human needs are at risk. The proposals, which
establish starting points in the areas of housing, juvenile, family, and immigration law ­
basedon where the needs are most acute and the potential impact of not having legal
representation is most devastating - are contained inGideon's New Trumpet: Expanding
the Civil Rigbt to Counsel in MassachllSetts, a report drafted by the BBA's Task Force on
Civil Rigbt to Counsel following nearly a year ofstudy. The Task Force is co-chaired by
Mary K. Ryan, apartuer at Nutter, McClennen & Fish and Jayne Tyrrell, Executive
Director, Massachusetts IOLTA Committee.

"Studies of courts and administrative agencies consistently show that indigent litigants
without counsel routinely forfeit basic rigbts, not due to the facts of their case or the
governing law, butdueto absence ofcounsel. That violates even the most primitive
concepts offaimess and decency," said Ms. Ryan. "Television crime dramas have taught
us that if a poor person is charged with a crime, a lawyer will be provided at tax~payer
expense. What few people realize is that if you are a poor person, and for example, you
are abo\lt to be evicted from home oryom child is about to be expelled from school, you
do not have a legal rigbt to counsel, and this needs tochange:"

The report proposes nine different pilot projects -- spread across the state and described
in detail in the report -- to demonstrate both the economic cost savings and societal
benefits ofproviding civil legal representation, and cover these and other scenarios:
people with mental illness facing eviction for reasons related to their mental illness;
children fucingthe prospect of exclusion from school; parents involved in a custody
contest in which one parent is represented by counsel; un-befriended elders facing
commitment to nmsing homeS; and asylum seekers facing deportation.

Tne 25 person Task Force consisted oflawyers from the public and private sectors
representing the full range of legal practice areas germane to the study, as well as
.academia, and grappled with these and other q\lestions:

• In what types ofcases do unrepresented litigants forfeit the most important rigbts?
• Does providing counsel in such cases preserve those rigbts and prod\lce a more

just outcome?
• What is the effect on the comts when certain tenants, landlords, immigrants,

juveniles and parents in child custody cases are entitled to representation?
• What is the most effective use ofcounsel?



• What are the potential savings to the Commonwealth and to society if counsel is
provided in key areas implicating basic human needs?

The report, which is likely to serve as a compendium of information for lawyers in the
rapidly growing, national "Civil Gideon" movement, provides heart-rending, true case
studies demonstrating the importance of civil right to counsel, including that of a woman
facing eviction from public housing for alleged non-payment of rent who upon getting a
lawyer learns that in fact the housing authority has overcharged her, and owes her a
credit.

Chock full ofvaluable facts, the report notes that approximately IS per cent of
Massachusetts' six million residents have incomes below 125 per cent of the poverty line,
and that although 965,000 ofMassachusetts' residents are eligible for free legal services,
most of them are turned away because legal aid prograrnsdo not have the resources to
assist everyone needing counsel. The report also cites an important study done in New
York finding that with regard to eviction cases, every $1 spent on legal representation
yields a $4 savings in shelter and other social service costs,

"Expanding the legal right to counsel in civil proceedings is hardly a radical concept, and
we're certainly not saying that every type ofcivil proceeding should entitle a low-income
person to an attorney," said Ms. Tyrrell. "Massachusetts already has afew situations in
which the Commonwealth does provide a right to civil legal aid, and that includes poor
people facing termination oftheir parental rights."

According to Ms. Ryan and Ms. Tyrrell, grant applications have been filed with a variety
ofprivate funding sources to enable the pilot projects to go forward. The goal is to
demonstrate the value of the projects before seeking public funding.



Gideon's New Trumpet: Expanding the Civil Right to Counsel in Massachusetts
A Report by the BBA's Task Force on Civil Right to Counsel

Recommendations for ExfJandine the Civil Rieht to Coun!fe~ bv Subcommittee
Housing Subcommittee

Proposal Pilot or Full Delivery Other Data Cost Stakeholder
Implementation! Model Estimate Snpport
Venue

Eviction cases Housing Ct and Legal 300 cases plus 2 1/2 Attys Gov
involving District Ct. services discretionary @$120,000 Commission on
household staff and cases = $280,000 Homelessness,
members with CPCS' &@$1,000 The Eoston
mental disabilities model of per case x 50 Foundation and
where the assigned cases == United Way
disability is related counsel $50,000 for a
to the reason for for Dist total of .
eviction; or Ct $350,000.
Cases involving same same same
criminal conduct;
or
Cases which the Or these same same ATJComm
absence of Types offacturs: Report
representation· will relating to the recommended
lead to a tenant's eviction
substantial denial vulnerability, relating proceedings
ofjustice: to landlord's
seriousness ofthe ·financial holdings,
consequences of affordability of the
the proceedings; unit for tenant,
the"issues·in the cognizable defenses,
case and ability of imbalance between
theparties fD the parties
articulate alid
prove theiT claims . .

Family Subcommittee. . .. .

Pr~posal Pilot or Full Delivery OtherData Cost Stakeholder
Implementation! Model Estimate Support
Venue

CivilContimpt Probate and Family CPCS 16l5+28lF @$600per ATJComm
Ct(p&FCts) 2586 (total case xl034= Report

filed)40% had $620,640 recommended
judgments civil contempts
entered 1034

Contested Custody P&FCts Staff Estimating 3 staff .

Cases In contested custody attorneys total number of attorneys@
cases where the cases meeting $120,000 =
opposing counsel is the criteria in $360,000 per
represented or the one court to be year
party has an abuse 260. The pilot
prevention order or would handle

, paternity lawsuit every other
case.

.



Guardianships Pilot in P&FCts Pro Bano 891 +585- @$400per P&FCI,
of Elders and 1476 est 20% case x 295 Legislature and

private will be eJig = cases = Bar all in favor.
bar 295 cases $118,000 Boston Globe
panels! story
CPCS ATJ Corrrrn

Report
recorrrrnended
adoption of
Article 5

Immigration Snbcommittee .

Proposal Pilot or Full Delivery Other Data Cost Stakeholder
Implementatiou! Model Estimate Support
Venue

l.Irrrrnigrants in Pilot Legal 400 cases per 3 lawyers x
detention Boston services , year in Boston @$120,000

~$360,000

2.Asylum Seekers Boston Legal 1377 + several 3 Jawyers x
services hundred under @ 120,000 =

Co~vention ,, $360,000
agamst torture

. 'in Boston
3.fucreasing Statewide CPCS 4 lawyers x
Advice and $120,000 =
Support to Non- $480,000
Citizens in Mass plus $50,000
Criminal Courts for a staff

person =
$530,000

Juvenile Subcommittee

·Proposal .Pilot or Full Delivery Other Data Cost Stakeholder
Implementation! Model Estimate Snpport
Venue

L Juvenile Parole Statewide CPCS 80 lockups 270 cases x 6 ATJReport
-Revocation 1,735 hours@$50 highlights

revocations & per hour = parole revoca-
1500 waivers- $80,000 tiOD cases for
500+ cases right to counsel·
need counsel

2.School Exclusion Pilot Worcester a..,d Staff 2 lawyers -
Springfield attorney $160,000

model with in !dnd
. overhead.

* CPCS = Committee for Public Counsel Services. The Committee, a I5-member body
appointed by the Massachusetts Supreme Judicial Court, oversees the provision oflegal
representation to indigent persons in criminal and civil court cases and administrative
proceedings in which there is a right to counsel.
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The National Coalition for a Civil Right to Counsel is committed to
ensuring meaningful access to the courts. We work to expand
recognition and implementation of a right to counsel in civil cases.
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News What-Happens Without a Lawyer?

Canst. Law Prof. 810g Post on Danlel Thomas (not hIs real name) was an
"Quallfied Right to Counsel" in elderly man surviving on social security
Welfare Hearings> benefils wherJ.the small town he lived in cut
'" off hIs water and power and tried to

New Issue of Civll Right to demolish the home he had built 50 years
Counsel Update Now Available> earlier. Sued by Ihe city for violaling buildll1g
............................................... codes tnat hadn't applied when he buIlt Ihe

LA Times Op·Ed on Civil Right to house, Thomas found himself In court
Counsel> without a lawyer. Although he suffered from
................................................cognitlve impalrments,.lhe trial court refused

10 appoint counsel. Thomas qualified for
• legal aId, tlullhe local program was

Sign up for our newsletter overcommitted and unable to help him. The
Email: city prevailed In the trial, but Thomas found
I IhIs way to the Northwest Justice Project,

which represented him to appeal, arguing a
state constitutional fighl to counsel. Thomas
died SOOn after the appeal was filed, and the
appellate court found the claim mool

"Equality before the law in a true democracy is a matter of
right."
- u.s. Supreme Court Justice Wiley Rutledge
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The coalillon does not represent lndl\lkluals. This website offers genewllnf!JrmaUon, nollegal advice; While every effort Is made to keep IhelnronnaUon currenl, some may be out of dale.
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