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has been a project director, deputy director and middle
manager in legal services programs, was Vice President
of LSC between 1979 and 1982, was a lecturer at Har-
vard Law School from 1984 to 1994, directed the Inter-
university Consortium on Poverty Law and helped many
programs, regions and states plan their responses to
LSC's state plannin;g initiative between 1998 and 2004,
Gerry may be reached at gerrysings@a/ol.com.
http:/twww.ridezone.com/parks/ny/rye/playland20.htm.
Funding amounts include all funds appropriated; L3C’s
costs are treated as overhead charges on its grants.
Calculation of 1970 equivalents were carried out on
The Inflation Calculator www.westegg.com/inflation.
The calculator uses national consumer price index data,
but stops at 2007. For 2008 the CPI was unchanged. For
2009, 2010 and 2011, I estimated annuaI 1% mffation
rates. -

This funding was for 15 mont_hs, as the federal fiscal year °

end shifted from June 30 o September 30.

“Expansion” was making grants for geographic areas
that had no prior grantee. “Equalization” was increasing
grants from their prior levels up to $7 perpoor person.
Programs serving established geographic areas with
grant levels in eéxcess of $7 per poor person got no in-
creases from either expansion or equalization.

A cut of $100,000 in expenses at the start of a year saves
the full $100,000; the same cut six months later saves
only $50,000. To save $100,000 starting six months into
the year, you have to cut 200,000 in annualized spend-
ing.

The retrenchment papers are in the MIE Library at
wiwW.m-i-¢.0rg along with an introduction b}r ]ohn
Arango.

‘The 1996 cuts were not shared equally by LSC grantees.
Congress eliminated funding for national and state sup-
port, regional training centers, and several other cat-

_-egories. The separate appropriation for migrant services

“was also eliminated, forcing LSC to identify the migrants
within each state’s basic field population in order to
continue specialized migrant services. As a result, the

' percentage LSC cut suffered by a typical field program

was considerably less than 32%.
For further exploration of this budgeting perspective,
and tried and true cost reduction ideas, see Singsen,

© G, “Management of Secarce Resources (Or How to Be -

a:Better Ant),” 13 Clearinghouse Rev. 550 (1979)
[Ava;lab]e in the MIE library 1

g 1980 with a BA in philosophy from the University of

Maine at Orono and received his furis Doctor from Anti-
och School of Law in 1984, From 1984 to 1989, Jonathan
was an associate at the Alexandria Virginia civil rights -
firm of Victor Glasberg & Associates, where he litigated
cases on a broad range of issues including, police brutali-
ty and misconduct, employment discrimination, discrim-
ination in public accommodation, voting rights and free
speech. In 1989, he joined D.C. Prisoners’ Legal Services
Project as its first staff attorney and helped open the of-
fice. In 1991, he became the Project’s Executive Director.
From 1998 until 2002, Jonathan was the Executive Direc-
tor of the Public Justice Center in Baltimore, Maryland,
where he worked on a range of issues including juvenile-

- justice reform, workers’ rights, the rights of language

minotities and housing. Jonathan has served on the

D.C. Access 10 Justice Commission since its inception in
2005. In 2006, Jonathan received the Gelman Rosenberg
& Freedman Excellence in Chief Executive Leadership
(EXCEL) Award for outstanding leadership in the areas
of innovation, motivation, community building, ethical
integrity and strategic leadership. Also in 2006, Jonathan,

- along with Legal Aid, received the Justice Potter Steward
*- Award recognizing those who have made a significant

contribution to the administration of j justice. ]onathan
may be reached at [Smith@legalaiddc.org,

Regmald Heber Smith, Justice and the Poor, The Carn-
egie Foundation for the Advancement of Teaching, 1919,
hutp:/boaks.google.com. :

Visit www.m-i~e.org for up-to-date
resources, MIE online library,
information on fundraising and
-special services, and valuable tinks.




I]]]ﬂﬂ SPECIAL FEATURE: Access to Justice Commissions and Initiatives

Infortnation Exchange!

How do we generate enough money to provide
quality civil legal assistance to all those in need?

How do we generate enough money annually to
simply keep programs in every state moving forward,
increasing funding at a rate above inflation?

The first of these sentences poses a question related
to accomplishing our mission, and is very aspirational.
The second sentence should be our absolute mini-

. mum standard and should be
achievable, but has not been
to date.

-Successful resource devel-
opment is a continuing and
complex process. Those who
have had significant success
generating resources from
i > a variety of sources know it

requires developmg partnerships with the hlghest levels
“of the bar, the judiciary, government and legal services
providers.

The Access to Justice (AT]) Com.mjssion move-
‘ment has been built on the premise that bringing these
powerful forces together will achieve increases and
improvement in all areas, but increased resources has
been a major focus. It is not an accident that half of the

" consulting time for the ATT Resource Center is devoted
to supporting resource development work. -

So what has been achieved?

ATJ Comimissions have led or been effective sup-
porters in successful efforts to increase resources. In
.some states and in some instances, they have been THE
key to success. The area of greatest success, not surpris-
ingly, has been with state legislative funding — AT]
Commissions, with their broad, statewide leadership

. coalitions, are ideal entities for the various work re-
‘quired to obtain and increase state legislative funding.

ATJ Commissions and
Resource Development

By Meredith McBurney, Resource Development Consultant for the American Bar
_ Association’s Resource Center for Access to Justice Initiatives and Management

AT] Commissions have also had a positive impact on
increasing resources through IOLTA, private bar cam-
paigns, attorney registration fees, pro hac vice, and cy
pres.

Here are a few examples.

ATJ Commissions have played a major role in

increasing state legislative funding:

New Mexico: The New Mexico ATT Comutis-
sion was instrumental in obtaining a $2,500,000°
state legislative appropriation, which more than
doubled the amount of state funding and moved
New Mexico into the top ten states in the country
in terms of state funding. In her article on page 13,
Sarah Singleton describes how the New Mexico
Commission held hearings around the state, with
local judges willingly participating at least in part
because the Commission was a Supreme Court-
created entity.-

The hearings provided the uniderpinnings for
a report to the Supreme Court which documented
the need for legal assistance to the poor, and then
Ied to the major campaign to increase legislative
funding. Getting all the major stakeholders in-
volved and committed to achieving the goal would
likely not have been possible without the AT]J
Commission.

@ The District of Columbia: In 2006, the D.C. ATJ
Commission obtained $3,200,000 in funding
from the D.C. City Council, the equivalent of the
state legislature for our nation’s capitol. This first
funding ever from the D.C. Council was possible
because of the work of the AT] Commission, es-
tablished in 2005, just over one year before, Peter
Edelman, chair of the Commission, led the furiding
campaign. Commission members decided thata
successful proposal would need to be targeted to
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specific services, and they organized “listening ses-
sions” to determine the most critical needs. There
was then an extensive education campaign with
the thirteen members of the Council, led by Com-
mission members and staff. One of the initiatives
funded was a loan repayment program, which the
D.C. Council passed in 2006, at the urging of the
Commission and others. The initial funding for FY
2007 was renewed for FY 2008.

Low hanging fruit — quick results in states with
new commissions and limited resources:

Some very low-funded states have created AT]J

Commissions in recent years and have quickly reaped

the benefits:

&

Mississippi: Mississippi, which has been one of the
lowest funded states, has led the country in per-
centage increase of non-LSC funding for the past
two years. The funding successes here began before
the ATJ] Commission was even formed, but, as
noted on page 15 {examples of AT] Commissions),
they grew out of the work to engage the Supreme
Court and State Bar that led to the creation of the
Commission in 2006.

The Supreme Court began to recognize the
need and approved a pro hac vice fee for legal ser-
vices in 2003. In 2004, Supreme Court Justice Jess
Dickinson attended the Equal Justice Conference
and National Meeting of ATJ Chairs, and he quick-
ly became a strong advocate for improving access
to justice in Mississippi. Through his leadership,
the Supreme Court implemented a mandatory pro
bono/contribution reporting rule in 2005, which
generated $257,000 in its first vear. With strong
support from the Supreme Court and the State Bar,
a filing fee surcharge passed the legislature in 2006,
and in its first year raised $436,000. There had been
numerous failed efforts to secure state funding in
the past; only this combined effort from the top bar

and court made success possible. The most recent

successful change occurred in 2007, when the
Supreme Court revised the IOLTA rule, convert-

- ing the program from opt-out to mandatory and

authorizing comparability. Although implementa-
tion of comparability has not yet begun, IOLTA is
already generating four times as much revenue for
legal services.

Alabama: It is likely that Alabama, another very
Tow-funded state, will follow in the footsteps of
Mississippi. The Alabama AT] Commission was

3

established in 2007, and to date has played a major
role in two successful statewide funding initiatives.
The Alabama Supreme Court approved an increase
in its pro hac vice fee; the increase of $200 will go to
fund civil legal services, generating approximately
$120,000 annually. The Court also amended the
IOLTA rule, changing Alabama’s program from
opt-out to mandatory as of January 1, 2008. This
change is expected to generate significantly more
income for IOLTA, as it has in other states. The AT]
Commission is now leading the effort to obtain
state legislative funding for Alabama. Alabama re-
ceived $75,000 from a special fund of the Governor
int 2007; they are now seeking to join the forty-five
states that have on-going state funding for legal
services.

More established commissions led the way:

@

Maine: The Maine Justice Action Group (JAG),
one of the first commissions created, has a history
of successes. In the area of funding, the JAG was
respansible for the Campaign for Justice, a com-
bined, statewide private bar campaign that in three
years made Maine the second highest ranking state
in per attorney giving to civil legal services. This
campaign was the outgrowth of a resource devel-
opment planning retreat sponsored by the JAG

in 2004, The plan called for the development of a
private bar campaign, which would then be used as
a catalyst to stimulate new additional funding from
the state legislature. The state legislative campaign
was launched the year after the private bar cam-
paign, and led to a solid increase in revenue from
court fees and fines.

Texas, Since it was founded in 2008, the Texas AT]
Commission has provided strong and effective sup-
port to many resource development efforts in this
huge, low-funded state with over 3,000,000 poor
people. Several efforts have involved state funding,
including obtaining $2,500,000 annually from the
Attorney General’s budget to provide services for
victims of crime, the addition of a $1,500,000 state
appropriation in 2005, and a new allocation in
2007, for legal services for victims of sexual assault
from a new fee on sexually-oriented businesses.
Commission members also worked on the adop-
tion of a pro hac vice fee for legal services and a bar
dues add-on. They helped smooth the waters for
the resolution of disagreements over a $65 manda-

Continued on page 51



@ ATJ Commissions AND RESOURCE DEVELOPMENT
Continued from page 35

tory dues fee, half of which goes to legal services.
Finally, they were very involved in the successful ef-
fort to obtain an IOLTA comparability rule in 2006,
which is generating millions of additional dollars
for legal services.

I Meredith McBurney, 2 consultant since 1997, specializes
in resource development for legal services and other advo-
cacy organizations. She currently serves as Resource De-
velopment Consultant for the American Bar Association’s
Resource Center for Access to Justice Initiatives and Man-
agement Information Exchange. From 1981 to 1997, she
was the Executive Director for Colorado’s [OLTA program
and statewide fundraising organization. Before that, she
was the administrator for Coloradoe Rural Legal Services.
Meredith may be reached at meredithmcburney@msn.com,



Increasing IOLTA Revenue

Conversion to Mandatory IOLTA
+ An effective way to increase IOLTA revenue for programs that currently

have voluntary or opt-out participation

s Programs that converted from opt-out to mandatory IOLTA in the 1980s
realized annual revenue increases of 49 percent to well over 100 percent

o American Bar Association policy has supported mandatory IOLTA since
1988

e« The Supreme Coust's decision in Brown v. Legal Foundation of
Washington 538 U.S. 216 (2003) resolved any Fifth Amendment concerns
that may have existed regarding mandatory IOLTA

Other Rule and Policy Changes
IOLTA programs have pursued other rule and policy changes to increase

revenue. Recent examples include:

s Adding “Comparability” Provisions, which require that financial
institutions pay {OLTA accounts no less than the interest rate or dividend
generally availabie to non-tOLTA depositors at the same institution when
the IOLTA accounts meet or exceed the same minimum balance or other
account eligibility requirements

+ Defining “Reasonable Fees,” which distinguish charges that are properly

- deducted from the IOLTA account earnings and borne by the IOLTA
program from others that should be properly borne by the lawyer or firm
maintaining the account or passed along to the client, unless waived by
the bank

¢ Prohibiting “Negative Netting,” which is the practice of using earnings
from one IOLTA account to pay fees on another account. The effect of
this practice, if not prohibited, is that the IOLTA program bears the fees
that exceed earnings on individual accounts

Assistance Available
For more information on these and other 1OLTA revenue enhancement

strategies, contact your state IOLTA program or Beverly Groudine, Staff Counsel,
American Bar Association Commission on IOLTA, at bgroudine@statf.abanet.org
or 312/988-5771.




TYPES OF IOLTA PROGRAMS
(Program status as of May 2009)

MANDATORY

Alabama
Arizona
Arkansas
California (L)
Colorado
Connecticut {L)
Florida
Georgia
Hawaii
illinois
Indiana

lowa
Louisiana
Maine
Maryland (L)
Massachusetts .
Michigan -
Minnesofia
Missouri
Mississippi
Montana
Nevada

New Jersey
New Mexico
New York (L)
North Carolina
North Dakota
Ohio (L)
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
Texas

Utah
Vermont
Washington
West Virginia
Wisconsin

39

Notes:

OPT-OQUT

Alaska
Delaware
District of Columbia
Idaho

Kansas
Kentucky
Nebraska

New Hampshire
Tennessee
Virginia
Wyoming

11

States in Bold converted from voluntary status.
States in ffalics converted from opt-out status.
(L) denotes programs created by state legisiature (state statute). All other programs were created

by state Supreme Court order.

VOLUNTARY

South Dakota
Virgin Islands

Prepared by the American Bar Association Commission on IOLTA



Recovery: What IOLTA Programs
Can Do Now to Maximize
Revenue and Protect Revenue

in the Future

by jane E. Curran

This article appeared in MIE Journal, Vol. 23 No.1 (Spring 2009).
Reprinted with penmission.

This article will report on the current state of [nterest ore Lawyers' Trust
Accounts (TOLTA) revenue, recount past IOLTA revenue cycles, describe
current efforts by IOLTA pragrams to address the revenue drop,’ and explain
how TGLTA prograns are dealing with the historically low Federal Funds
Target Rate (FFTR). Finally, the article will describe steps IOLTA programs
ard their grantees can take to prepare for the next revenue increase.

iOLYA Revenue
It is an understatement to say that in 2008, IOLTA revenues began to
decline significantly from their high watermark in 2007. National data
is not available yet for 2008, but it is clear that the down cycle we are
presently experiencing is far deeper than such cycles have been in the past.
Using data from Florida as an example, 2008-09 Interest on Trust
Accounts (IOTA) revenue is projected to decline 71% [rom the prior
year. Balances in [OTA accounts dropped 23% from May 2007 to
January 2009. Florida's statewide weighted interest rate? is down
79% tor the same period. The decrease in Florida's [OTA revenue is
primarily the result of dropping interest rates, However, [OTA account
balances have also fallen for the first time since 1981, reflecting the
troubled economy. At workshops held jointly by the American Bar
Association Commission on IOLTA and the National Association of
[OLTA Programs (“IOLTA Workshops”™) in Boston this February, several
1OLTA programs from atound the country reported similar trends.?
Since at least 1993, national [OLTA revenue has run in cycles of
roughly three years interrupted with occasional one-year or two-year
cycles, tracking the national economy.? Overall, [OLTA revenue has
grown steadily over the past 15 years. Much of that growth has been
fucled by states’ implementation of mandatory TOLTA® or comparability.
Because of the depth of the current recession, 2008 may not simply
be the first year of the next regular down cycle for IOLTA revenue.
Several IOLTA programs are projecting much steeper declines than
usual in IOLTA revenue for 2009-10.

What {OLTA Programs Can and Are Doing about Falling Revenue
IQLTA programs have already embarked on or are exploring a number
of actions in an effort to soften further revenue declines. Responding
effectively to falling TOLTA revenue was the topic of a full afternioon’s
discussion at the {[OLTA Workshops. However successful these efforts
may be, it is unlikely that they can offset the full effect of the current
recession on interest rates and IQOLTA account balances.

Mandatory 10LTA
fn most states, it 15 now mandatory for attorneys to imaintain IOLTA
accourtts. In several of the remaining states, programs have begun
to advocate for mandatory IOLTA rules. Programs that converted to
" mandatory lIOLTA before the recent drop in interest rates garnered
: {contirfued on page 8}
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frontiniued from page 7)

significant increases in revenue.
Programs taking this step now
may increase revenue somewhat
in the near tetm, but any increase
will be limited by low interest
rates and reduced IOLTA account
balances. Stil}, making this change
now may generate a substantial
increase in revenue in the future,

Comparability

Some 10OLTA programs have
considered amending their [OLTA
rules or guidelines to include an

interest rate comparability
provision, while in the process
of converting to mandatory

or where rules making IOLTA
participation mandatory
already exist. As is the case with
converting to mandatory in

the present ecenomic climate,
adopting a comparability
provision now may not result in
much, if any increased revenue
in the near-term because of

low interest rates and reduced
[OLTA account balances.
However, IOLTA programs
adding comparability provisions
are setting the stage for revenue

growth as the economy recovers,

It is important to point out
that comparability is not a “one
size fits all” proposition. To
benefit from comparability, a
portion of a program’s IOLTA
accounts must regularly hold
balances in excess of $100,000.
That is the common threshold
over which banks make higher-
paying products available to
customers and the minimum
break-even point to offset the
higher fees that go along with
higher-paying products. Some
10LTA programs have, after
analyzing their IOLTA accounts,
concluded that comparability

feontinned on page 9}

Dialeque, Spring 2009
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(contivued from page §)

would not yield better results
than thev have alieady achicved
by negotiating directly with
banks {or higher interest rates
or reduction or elimination of
service charges. Thaose programs
usually revisit their analysis
periodically to determine if
changes in various factors

have created morce favorable
conditions for pursuing
comparability.

Reducing Bank

Service Charges

Some [QLTA programs, which
have drafted revisions to their
rules or guidelines, have taken
the apportunity to delineate
which service charges can be
deducted trom [QLTA account
interest and which are the
responsibility of the lawyer or
law hirm.” In addition, these
programs have added provisions
that prohibit banks from
deducting service charges that
cxceed the interest carned on
one IOLTA account from another
IOLTA account, a practice called
“negative netting.”

Tweaking "Benchmarks”
In some more recent comparability
rules or guideline changes,
participating banks are offered
the option to comply with
comparability requirements by
paying a “benchmark” rate. A
*benchmark"” refers to a rate that
reflects overall comparability
in that state’s market. This
is determined based on the
IQLTA program's analysis of the
highest interest rate or dividend
generally available to non-
IOLTA customers holding similar
balances at banks holding IOLTA
accounts in its state. Benchmark
rates are an attractive alternative
because they arc easier for both
the bank and for the IOLTA
program to administer.®

State or jurisdiction-wide
benchinark rates have, until
recently, been expressed as a

Dialogue, Spring 2009

percentage of the prevailing FFTR
set by Lhe Federal Reserve. The
FFTR was used to express the
benchmark because, historically,
it has been the major influence
on interest rates paid on
repurchase agreements and

the earnings of money market
mutual funds.

Although the FFTR was and
may again in the future be the
appropriate index for expressing
a benchmark rate, when it
recently ptunged to .00% - .25%,
it was no longer an accurate
approximation of what banks
were actually paying comparable,
non-10LTA customers. As a
result, some programs in states
where the IOLTA rule includes
a benchmark rate have been
secking formal TOLTA rule changes
or amending their guidelines
in1 order Lo ensure receiving
comparahle interest rates.

Several new models are now
being implemented to adjust
existing benchmark provisions
to allow flexibility in how
the benchimnark is expressed.
Importantly, all of these models
retain the guiding principle
that however the benchmark
is expressed it must reflect an
overall comparable rate for
that state. Also, these models
continue to be premised on the
analysis of the interest rate banks
pay comparable, non-TOLTA
customers and the requirement
that qualifying IOLTA accounts
must be paid the same rate of
return.

One model requires banks
that had voluntarily chosen to
pay the benchmark rate to now
pay the higher of the existing
FFTR-linked benchmark rate or
a flat interest rate that currently
approximates the state or
jurisdiction-wide interest rate
banks are paying comparable,
non-IOLTA customers, Banks
that can demonstrate to the
1OLTA program that the
benchmark rate described above
is higher than what they pay
their comparabie, non-10LTA
customers, may pay their own,
lower comparable interest rate.®
Another model gives the IOLTA

program flexibie authority to
periodically reset the benchmark
rate that reflects the state’s
overall comparability rate,
However, it does not require that
the benchmark use a numerically
flat rate or Lo express the rate in
refation to a specific index.

A third model combines
clements of the two previous
models. {t includes a provision
that the bank pay the higher of a
flat interest rate or a percentage
of the FFIR, but allows the
ICLTA program flexibility in
determining how that interest
rate may be expressed in terms of
the FIFTR or another recognized
market index. H also permits the
flexibility found in the second
model so that the program
can periodically adjust the
benchmark to reflect the state’s
overall comparability rate.

All of the modets, which
maodify the traditional expression
of benchmark rates, are
consistent with the principle of
comparability. They are premised
on the analysis of the interest
rate banks pay comparable,
non-1OLTA customers and the
requircment that qualifying
[OLTA accounts must be paid
the same rate of return.

NEGOTIATION WITH BANKS
FOR HIGHER INTEREST RATES

10LTA Programs

without Comparability
TOLTA programs without
comparability requirements
are re-doubling their efforts to
negotiate higher interest rates.
These efforts generally produce
better results where JOLTA
accounts are maintained in
regional or community banks
among which there is greater
competition for lawyer/law
firm business. Negotiations are
most frujtful when grantees,
bar leaders and state justice
commissions work in concert
with their IOLTA programs.

10LTA Programs

with Comparability

Some of the more recently
(continued on page 10)
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implemented comparability
provisions of TOLTA rules or
guidelines include clauses
allowing for negotiated interest
rates or inviting banks to pay
rates higher than required under
the comparability provision.
Banks are then recognized by
IOLTA programs in accordance
with the ievel of interest that
they pay. For example, an [OLTA
program may publish a list of
“Prime Partner” banks, which pay
a rate above the comparable level
and may highlight the highest-

paying banks as “Leadership Banks.”

Banks can also be recognized for
reducing or eliminating service
charges. For the same reasons
noted abaove, it is generally the
regional or community banks
that voluntarily choose to pay
higher rates. Accordingly, where
the majority of [OLTA accounts
are mainlained in larger or multi-
state banks, revenue increases
due to banks voluntarily paving
rates above comparable fevels are
often lower.

If We Knew Then

What We Know Now...
Locoking back, many IOLTA
prograims now wish that they
had been able to establish
grant and operating reserves
with the significant revenue
increases carned through the
implementation of mandatory
IOLTA rules and comparability
provisions. Those without
reserves cannot reasonably

be expected to maintain any
measure of stable grant funding
given the sharp decline in
interest rates and therefore
IOLTA revenues. This is true
even if the IOLTA revenue
enhancement activities described
above achieve their maximum
potential, and will remain so
until the economy improves.

Looking Ahead

Recognizing that IOLTA revenue
rises and [alls in fairly regular
cycles, IOLTA program and

10

grantee leaders can plan now for
the future and strike a balance
between increasing funding to
make up for past grant funding
cuts and setting aside grant and
operating reserves when [OLTA
revenue enters its next up cycle
to help stabilize grants in the
next down cycle.

The next up cvcle will come,
as wilf the next down cycle.
in this sense, there may be no
such thing as an [OLTA revenue
“crisis” given that, historically,
revenue goes up and down
at fairly predictable intervals.
Both HOLTA programs and legal
aid grantees need to build that
reality into their planning.
Grantees should carefully
consider IOLTA revenue cycles
when increasing staff. One
cstimate is that it costs about
$39.000 for cach stall position
added and then eliminated when
grant funds go down.

For [OLTA programs, there
are a number of reserve policy
models in place. Although, as we
have learned, none is foolproof
in a recession as severe as the
present circumstances when
interest rates plummet and
investments lose ground and
when none of us knows for sure
whether our reserves will last
longer than the recession.

IOLTA programs need to
carefully project best and worst-
case scenarios for IOLTA revenue
and share those torecasts with
their grantees. A number of
accurate forecasting models are
available that use inferest rate
and econoimic activity.

Grantee leaders need to have
strategic plans in place for when
IOLTA grants next decline; as
they will inevitably do. Those
plans shouild include building
their own reserves as funding
sources permit, and discussing
with their IOLTA programs how
much of the IOLTA grant may be
held in reserve,

10LTA programs and grantee
leaders should decide together
if reserve policies or grantee
strategic plans should contemplate
the rvpe of economic collapse,
we are currently experiencing.

The best future for IOLTA grant
funding will come from careful
and cooperative planning
between [OLTA programs and
their grantees.

It will be challenging in the
future, as it has been in the past,
{or IOLTA programs to hold back
increased [OLTA revenue and
for grantees to do the same with
their IOLTA and other sources
of funding. Clicnt services,
infrastructure improvements
for grantee organizations,
and adeqguate JOLTA program
staffing to administer IOLTA and
maintain or generate increased
ircome are atl pressing needs.

We may have several years
before which [OLTA revenues
will rise. During this time,
we can weork together as a
community and develop plans
to avoid or substantially reduce
future instability in IOLTA grant
funding, grantee operations and
IOLTA program operations.™
About three vears following the
next rise in {OLTA revenue, we
will be able to took back and
Zauge our success.

Fane I, Curvan has been execuative
director of Floridu’s IOTA program
sirice 1982. She served o the board
of the National Legal Aid & Defender
Association and as a member of the
ABA Conunission on IOLTA.

Endnotes

' This article deals only with increasing
revenue from IOLTA. However, many
{OLTA programs are strengthening
or considering expanding their
activities o raise revenue from non-
IOLTA sources such as fundraising,
cy pres, state appropriations, filing
fee increases and through other
means. These efforts are often ked or
aided by state justice cornmissions.

? A weighted interest rate reflects the
rate paid on the majority of IOLTA
account funds,

¥ itisimportant to note, however,
that while JOLTA income is declining
precipitously, in many states this will
not translate into a similar percentage
decline in FOLTA grants due to grant
reserves established during the recent
“up” cycle in IOLTA revenue.

* 1993-1995 down; 1996-1998

up; 1999 down; 2000-2001 up;
fcoutinued on page 11)
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(continued from page N}

2002-2004 down; 2005-2007 up;
as reported in the /OLTA Hondbook
published by the ABA Commission
on [OLTA, 2008.

*  Rules making it mandatory for
attomeys to maintain 1OLTA accounts.

& Comparability requires banks to pay
interest rates on 1OLTA accounts,
which are comparable to those paid
to other customers when IOLTA
accounts meet the same minimum
balance or other requirerents. The
recommended features for [OLTA
comparability are: 1) mandatory
IOLTA; 2} that banks choosing to
participate in HOLTA rmust pay the
highest interest rate or dividend
generally available from the bank to

Dialogue, Spring 2009

its non-JOLTA customers with similar
account balances; 3) allowing the

use of higher rate products including
repurchasing agreements (REPOs) and
government Money Market Furids;
and 4} that fawyers may only hold
I0LTA accounts at banks that have
agreed to pay cornparable interest
rates or dividends.

Although IOLTA rules and guidelines
differ, they generally permit banks
to deduct standard checking account
transaction charges as well as

a reasonable JOLTA account
administrative fee for reporting and
remitting interest. Special services
such as wire transfers or account
reconcifiation are the responsibility
of the lawyer or law firm.
Traditional comparability provisions
require the |OLTA program to work
with each bank to determine the

comparable interest rate and then
monitor remittances from that bank
to ensure ongoing compliance if -
the bank has raised or lowered
interest rates for comparable, non-
YOLTA customers, Benchimark rates
eliminate this need for constant
monitoring.

This approach is likely to be effective
over the long term as it allows

for the use of either a flat interest
rate or the original benchmark
expressed as a percent of the FFTR
in contemplation of a return of
higher FFTR rates when the
economy turns around.

It is important that any grantees
interested in the kinds of strategies
noted in this article work tcgether
with their IOLTA program in light
of IOLTA programs’ expertise abott
the banking system and technical
aspects of IOLTA accounts,
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