Court Fees and Fines and State Appropriations by State*
Final through 2007 Legislative Session, Revised 3/1/08

civil cases, initiated 2005.

State Court Fees and Fines State Appropriation
AL None None
AK None None
AZ None $1,253,000 to provide legal services to
women with children who are victim of
domestic violence. $72,000 to fund elder
law hotline.
AR  $342,000. $20 to “reopening” fee for None

CA $5,326,000; initiated 2005 $11,005,000; initiated in 99-00.
coO None $500,000 for 2006-07; initiated 1999,
eliminated 2004, then restored 2005.
CT None $1,000,000 in 06-07; initiated 2005
DE None $203,500 from Grant-in-Aid program for
general legal services; $50,000 in general
appropriation for elder law. Contingency
appropriation of $275,000 for 06-07.
Dc  |None $3,200,000 from DC City Council, the
equivalent of a state legislature; initiated
in 2006.
FL As of 2004, local filing fees are no $2,600,000 for 07-08
longer used for legal services, but state
law requires counties to fund.
Approximately $9,616,500.
GA For pro bono in 3 counties only; total is  $2,189,000 to provide legal services for
$565,000 victims of domestic violence (no
divorces). Initiated in 1998. Also,
$299,000 for senior hotline.
HI $188,500; initiated in 1996 $1,832,500; initiated in 1975; most recent|
increase in 2007.
ID None None




IL Dupage County on|y, for fam”y and $3,500,000 to fund Iega_l inform?.tion
children’s issues, $245,000, initiated in | centers, regional legal services hotlines,
1995 dispute resolution centers, self-help
assistance desks, and civil legal services
providers, initiated 2000, increased in
2005 and 2006
IN None $1,500,000; initiated in 1997
IA None $2,000,000; initiated 1996, increased
most recently in 2007.
ks  $929,000, initiated in 1996 None
Ky  $3,200,000; initiated in 1994, increased $1,500,000, initiated in 1996, increased in
(doubled) in 2003 1998
LA  $445,000; 1997 legislature authorized $500,000 operating, initiated 2003,
local jurisdictions to assess fees; increased 2005 and 2006 Additional
implemented in several jurisdictions. $125,000 in 2007 for purchase of building
for one program.
ME  $1,488,000, initiated in 1997, increased  $322,000 to Pine Tree Legal Services;
in 2005 $119,000 to Legal Services for the
Elderly]
MD $6,889,000; initiated in 1998 and $500,000 from state abandoned property
increased substantially in 2004 fund (initiated 1985)
MA  [None; was filing fee surcharge from $9,664,242 total; $5,438,734 for general
1983-94; converted to general legal services, plus $4,225,508 special
appropriation in 1994 project appropriations (medicare
advocacy, SSI and domestic cases, esp.
violence)
MI $7,478,000, initiated in 1993 None
MN  Dedicated surcharges on civil filing $13,300,000 (including $877,000
fees and certain real estate filings earmarked for family law) for 07 and 08,
existed until late 1 980s; now are a initiated in 1983, increased several times.
revenue source for appropriation
MS $436,000 in start-up year; initiated in None
2006
Mo  $3,091,000; initiated 2003; sunset None since FY02-03 (filing fee surcharge
provision extended in 2007 to 12/31/12. initiated).
MT  $112,500, to serve domestic violence None
victims; initiated 1999, increased 2005
NE  $2,066,000, initiated in 1997; increased None
in 2002; also, $300,000, initiated in
2006, from $1 fee on criminal penalties
NV $3,233,000, from several legislatively None

authorized surcharges implemented in

some local jurisdictions.




$1,440,000, initiated in 1997, increased

NH None :
in 2007
NJ Yes (see State Appropriation) $16,385,000 ($2,500,000 initiated in
1966-67, additional appropriation of
$8,000,000 in 1996 with increase in
filing fees, $1,500,000 added in 2000;
$4,400,000 added in 2004)
NM  Approximately $1,800,000 annually; $2,554,000, initiated 2007
from legislation passed in 2001.
NY Yes, approximately $2,000,000 in 05- $12,600,000 for general legal services
06 from Legal Services Assistance (includes $359,000 for legal services to
Fund, created in 2003. domestic violence victims). Initiated in
1993; increased significantly in 2007.
NC Approximately $1,649,000 for general $1,000,000; initiated 2006
legal services; converted from
appropriation in 2001; approximately
$1,475,000 for domestic violence added
in 2004.
ND Approximately $200,500; initiated in None
1989; increased in 1997
oH  $17,733,000; initiated in 1985, None
increased 2005.
OK None $1,165,000 for family law cases, initiated
in 1996; most recent increase in 2006
OR $4,500,000; initiated in 1977, $350,000; initiated 2007 for 2 years; then
legislature approved increase in 2003 additional filing fee kicks in to generate
that phased in over 3 years. comparable amount.
PA $9,727,000 in 06-07; initiated in $2,646,000; initiated in FY74-75
2002.
RI $84,000 in 06-07; initiated in 1996 $170,000 for 07-08
SC $1,536,000; initiated in 1997 None
SD None None
TN $3,481,000 from 3 sources - filing fee None

surcharge (initiated in 1995),
parking/speeding ticket surcharge

(initiated 2001)

(initiated in 1999) and tax on bail bonds




TX $5,180,000: initiated in 1997 $2,500,000 per year, since 2002, from
the Crime Victims Compensation Fund
to provide civil legal services to crime
victims. $1,500,000, started in 05-06, in
general revenue funds. $750,000 in 07-
08 from adult entertainment
establishment admission fees to serve
victims of sexual assault.
uT None $100,000 annualized, initiated 2003, and,
for 2007, an additional $100,000 one-
time funding, to provide
assistance in family law and domestic
violence cases.
VT None Approximately $687,000
VA  $3,400,000; initiated in 1992; increased $2,000,000; initiated in late 70's,
in 2002 and 2003 increased periodically, most recently in
2007.
WA  Yes (see State Appropriation) $11,235,000; initiated in 1992 (passage
of non-dedicated filing fee provided
initial funding). Most recent increase in
2007.
wy  $348,000 to serve domestic violence $150,000 to serve domestic violence,
victims; from civil filing fees and jury victims
fees; initiated 2003
W None $1,000,000, initiated in 2007
WY None None

* This information was compiled by Meredith McBurney, Resource Development
Consultant for the ABA Resource Center for Access to Justice Initiatives, a project of
the Standing Committee on Legal Aid and Indigent Defendants. This chart will be
updated as information is received. For more information, or to submit updated
information or corrections, please contact Meredith at 303-329-8091, or
meredithmcburney@msn.com.




As of January, 2008, There Are Only 5 States that Do Not Fund Legal Services

Fad

Funding statewide

No statewide funding .

State Funding for Legal Services through Court Fees, Fines or Appropriations

This chart was compiled using data provided by the Project to Expand Resources for Legal Services (PERLS), a project of the ABA Standing Committee on Legal Aid and
Indigent Defendants.

Updated as of 3/1/08



USING
ATTORNEY REGISTRATION FEES OR BAR DUES
to Fund Legal Services

The lllinois Supreme Court authorized an attorney registration fee increase for legal
services in 2002. It is $42 and generates about $2.5 million (Voluntary bar)

This was the first attorney registration fee increase for legal services. It was authorized
by the Minnesota Supreme Court in 1997 and generates approximately $1 million
(Voluntary bar)

The Missouri State Bar agreed to assess its members an additional $20 in dues to fund
legal services. The increase generated $418,000 in 2006. (Unified bar)

In 1998, the Ohio Supreme Court began utilizing a portion of the attorney registration fee
to fund legal services, although there was not a specific increase for this purpose and the
grant is not a specific portion of bar dues. The amount was $650,000 for 2006.
(Voluntary bar)

In 2003, legislation was approved by the Texas legislature to increase the bar dues by
$65. The funds are split evenly between civil legal aid and innovative criminal indigent
defense projects. In 2007, the legislature removed a sunset provision that had been
scheduled to take effect in 2008. The civil legal aid portion was $1,908,000 in 2006.
(Unified bar)

In 2005, the State Bar requested and the WV Supreme Court approved a dues increase
of $55. The increase was for three purposes — disciplinary efforts, legal research
services, and legal aid. Each year since then, the Board of Governors of the Bar has
voted to allocate $150,000 of the increased revenue to legal aid providers. (Unified bar)

In 2005, the WI Supreme Court approved an annual assessment of $50 per attorney
starting FY 2006; in 2006 it generated $766,000. The request was submitted to the Court
by the WI IOLTA program and was opposed by the State Bar. (Unified bar)

For more information about registration fees and bar dues assessments, see the PERLS
manual, Innovative Fundraising Ideas for Legal Services —2004 Edition, at
http://www.abanet.org/legalservices/sclaid/perls.html.

Prepared by the ABA Resource Center for Access to Justice Initiatives. For more information,
contact Meredith McBurney, PERLS Director, at 303/329-8091 or MeredithMcBurney@msn.com.

Updated: March 1, 2008



Bar Dues Opt-Outs and Add-Ons
Most Recent Update 3/27/08

Amount Requested/ # of
State Raised Per Year Attorneys* Comments

AK None/approx. $3,000 2,303 | Add-on; for Alaska Legal Services. Paragraph on back of form provides description of
ALS. Exact amount unavailable.

AZ $50/$175,000 12,501 | Opt-out. Funds go to the AZ Foundation for Legal Services & Education

CA $100/$904,000 145,355 | Opt-out, with clear instructions for changing or eliminating. Instituted 2008 statement.
Raises money for Justice Gap Fund, distributed same as IOLTA and state funding.

CO 1. $25/$20,500 18,376 | 1. Opt-out; for pro bono, metro Denver area only.

2. None/$2,500 2. Add-on; for Legal Aid Foundation, which funds CO Legal Services. The back of the
dues form provides a very brief description about the various entities (5 total) on the form.

FL $45/$123,000 59,912 | Add-on; to the FL Bar Foundation, for Children’s Legal Services. A letter from the bar
president promoting the cause is included.

GA $250/$260,000 26,459 | Add-on; integrated with total bar campaign for GA Legal Services Program.

HI $75/$99,000 4,138 | Opt-out; for pro bono program.

LA None/$22,000 16,930 | Add-on; requires writing separate check; goes to the LA Bar Foundation, which distributes
to its grantees.

MS $20/$1,000 7,312 | Add-on; for statewide pro bono program

NV $500/$88,500 5,909 | Add-on: pro bono buy-out.

NH Unknown/$15,000 3,307 | Add-on; part of joint campaign for 3 legal aid providers in state.

(aprox)

NM None/$28,000 5,167 | Add-on; for joint fundraising campaign; most would be raised through campaign if add-on
did not exist.

SC $30/$173,000 8,411 | Opt-out; for legal services providers; no solicitation activity.

TX $100/$516,000 70,842 | Add-on; to Texas Equal Access to Justice Foundation, which distributes to its grantees;
there also is a mandatory dues assessment of $65 (Y% for civil legal aid, ¥ for criminal
defense).

uT None/$5,000 (aprox) 6,984 | Add-on; funds split among 3 legal aid providers.

wyY $50/$8,000 1,511 | Add-on; contributions to WY State Bar Foundation, which distributes to legal aid

providers.

*Number of resident, active attorneys as of December 31, 2006, as reported to the American Bar Association, Market Research Department, by

individual state bar associations or licensing agencies.




Pro Hac Vice Funding for Legal Services

Pro Hac Vice fees are paid by out-of-state lawyers who are not licensed in a particular state but
request permission to make an appearance in that state’s courts. Approximately half of the states
have such fees. In recent years, several states that did not already have a pro hac vice fee have
instituted one and are using the revenue to fund civil legal services for the poor. One state,
Alabama, has recently increased its fee and will use the increase for civil legal services.

Alabama: The supreme court revised the pro hac vice rule in November, 2007 to increase the
fee from $100 to $300. Estimated revenue is $120,000 annually. It is planned that the $200
increase will go to the Alabama Law Foundation for distribution to programs providing legal
services to the poor.

Mississippi: The supreme court authorized the pro hac vice rule in early 2003. The fee is $220,
of which $200 is for legal services. In FY06-07 it generated $125,000. The payments are made
to the Mississippi Bar to be used to provide legal services to the indigent.

Missouri: The supreme court authorized the rule in 2002. The fee is $100, it generated
$152,000 in 2006, and the funds go to civil legal services programs in the state.

New Mexico: The supreme court authorized the rule in late 2004. The fee is $250, and it
generated $107,000 in 2006. Funds are paid to the New Mexico State Bar Foundation for
distribution to legal services providers.

Oregon: The legislature authorized the rule in 2001, which was then implemented by the state
supreme court in 2002. The fee is $250 per case per year and in 2006 generated $96,000. The
legislation provides that the funds will be used for “legal services provided through the Legal
Services Program established under ORS 9.572", which requires the Oregon State Bar to provide
standards and guidelines for legal service providers receiving funding.

Pennsylvania: The supreme court authorized the rule in June, 2007, to take effect on
September 4, 2007. The fee is $100 per case and applies to cases in the state’s trial and
appellate courts; there is no estimate as to the total amount expected to be generated. The fees
will be paid to the PA IOLTA program, to cover the expenses to administer the regulation, and to
fund organizations that provide civil legal services to the indigent or for similar purposes as
authorized by the Supreme Court of Pennsylvania.

Texas: The Texas rule was authorized by the legislature in September, 2003. The fee per case
in Texas is $250, and it brought in about $369,000 in 2006. The funding is administered by the
Texas IOLTA program, which also administers the state legislative (filing fee surcharge and
appropriation) funds for legal services.

For more information on the use of pro hac vice rules to fund legal services, see the
fundraising manual, Innovative Fundraising Ideas for Legal Services —2004 Edition, at
http://www.abanet.org/legalservices/sclaid/atjresourcecenter/resourcedevelopmentmainpa
ge.html

Prepared by the ABA Resource Center for Access to Justice Initiatives. For more information,
contact Meredith McBurney, Resource Development Consultant, at 303/329-8091 or
meredithmcburney@msn.com.

Updated: March 1, 2008



IOLTA Grants for Civil Legal Services by Program

2006

Number of programs reporting grant information: 54

Program Legal Services
Alabama Law Foundation Inc $190,000.00
Alaska Bar Association IOLTA Program $100,000.00
Arizona Foundation For Legal Services & Education $674,134.00
Arkansas IOLTA Foundation, Inc. $540,000.00

Legal Services Trust Fund Program State Bar Of California

$12,685,925.00

Colorado Lawyer Trust Account Foundation

$1,173,280.00

Connecticut Bar Foundation IOLTA Program

$10,280,705.00

Delaware Bar Foundation

$1,442,123.00

District of Columbia Bar Foundation IOLTA Program

$807,190.00

The Florida Bar Foundation

$15,275,323.00

Georgia Bar Foundation

$2,674,800.00

Hawaii Justice Foundation

$95,000.00

Idaho Law Foundation IOLTA Program, Inc

$171,900.00

Lawyers Trust Fund of lllinois

$4,055,672.00

Indiana Bar Foundation

$1,066,386.00

lowa Lawyer Trust Account Commission

$947,014.00

Kansas Bar Foundation

$138,350.00

Kentucky IOLTA Fund

$1,175,000.00

Louisiana Bar Foundation/IOLTA Program

$1,296,388.00

Maine Bar Foundation $1,009,444.00
Maryland Legal Services Corporation $3,534,280.00
Boston Bar Foundation $924,521.00

Massachusetts Bar Foundation

$2,875,073.00

Massachusetts Legal Assistance Corporation

$10,187,949.00

Michigan State Bar Foundation $936,161.00
Minnesota Lawyer Trust Account Board $2,699,950.00
Mississippi Bar Foundation IOLTA Program $276,000.00
Missouri Lawyer Trust Account Foundation $734,000.00
Montana Justice Foundation $296,000.00
Nebraska Lawyers Trust Account Foundation $395,000.00
Nevada Law Foundation $326,000.00

New Hampshire Bar Foundation IOLTA Program

$1,395,865.00

IOLTA Fund of the Bar of New Jersey

$38,963,515.00

Center For Civic Values IOLTA Program (N.M.)

$149,000.00

IOLA Fund of the State of New York

$7,500,000.00

North Carolina State Bar Plan for IOLTA

$3,065,567.00

North Dakota Bar Foundation $79,500.00
Ohio Legal Assistance Foundation $16,440,140.00
Oklahoma Bar Foundation $316,900.00

Oregon Law Foundation

$1,535,000.00

Pennsylvania Lawyer Trust Account Board

$3,486,095.00

Rhode Island Bar Foundation IOLTA Program

$1,572,224.00

South Carolina Bar Foundation IOLTA Program

$1,458,452.00

South Dakota Bar Foundation IOLTA Program $25,000.00
Tennessee Bar Foundation IOLTA Program $295,096.00
Texas Equal Access To Justice Foundation $3,500,000.00
Utah Supreme Court IOLTA Program $220,000.00




IOLTA Grants for Civil Legal Services by Program
2006

Number of programs reporting grant information: 54

Program Legal Services
Vermont Bar Foundation IOLTA $600,000.00
Virgin Islands Legal Assistance Foundation, Inc. $150,000.00
Legal Services Corporation of Virginia $2,205,635.00
Legal Foundation of Washington $5,055,743.00
West Virginia Bar Foundation $601,000.00
Wisconsin Trust Account Foundation, Inc. $1,000,000.00
Wyoming IOLTA Program/Wyoming State Bar Foundation $31,906.00

TOTAL $168,630,206.00




IOLTA

Increasing IOLTA Revenue

Conversion to Mandatory IOLTA

An effective way to increase IOLTA revenue for programs that currently have voluntary or
opt-out participation

Programs that converted from opt-out to mandatory IOLTA in the 1990s realized annual
revenue increases of 49 percent to well over 100 percent

American Bar Association policy has supported mandatory IOLTA since 1988
The Supreme Court’s decision in Brown v. Legal Foundation of Washington 538 U.S. 216

(2003) resolved any Fifth Amendment concerns that may have existed regarding
mandatory IOLTA

Other Rule and Policy Changes

IOLTA programs have pursued other rule and policy changes to increase revenue. Recent
examples include:

Adding “Comparability” Provisions, which require that financial institutions pay IOLTA
accounts no less than the interest rate or dividend generally available to non-IOLTA
depositors at the same institution when the IOLTA accounts meet or exceed the same
minimum balance or other account eligibility requirements

Defining “Reasonable Fees,” which distinguish charges that are properly deducted
from the IOLTA account earnings and borne by the IOLTA program from others that
should be properly borne by the lawyer or firm maintaining the account or passed along
to the client, unless waived by the bank

Prohibiting “Negative Netting,” which is the practice of using earnings from one IOLTA
account to pay fees on another account. The effect of this practice, if not prohibited, is
that the IOLTA program bears the fees that exceed earnings on individual accounts

Assistance Available

For more information on these and other IOLTA revenue enhancement strategies, contact your
state IOLTA program or Beverly Groudine, Staff Counsel, American Bar Association Commission
on IOLTA, at baroudine @staff.abanet.org or 312/988-5771.




MANDATORY

Alabama
Arizona
Arkansas
California (L)
Colorado
Connecticut (L)
Florida
Georgia
Hawaii

Illinois
Indiana

lowa
Louisiana
Maine
Maryland (L)
Massachusetts
Michigan
Minnesota
Missouri
Mississippi
Montana
Nevada*

New Jersey
New York (L)
North Carolina
North Dakota
Ohio (L)
Oklahoma
Oregon
Pennsylvania
South Carolina
Texas

Utah
Vermont
Washington
West Virginia
Wisconsin

37

Notes:

TYPES OF IOLTA PROGRAMS
(Program status as of May 1, 2008)

OPT-OUT

Alaska
Delaware
District of Columbia
Idaho

Kansas
Kentucky
Nebraska

New Hampshire
New Mexico
Rhode Island
Tennessee
Virginia
Wyoming

VOLUNTARY

South Dakota
Virgin Islands

13

States in Bold converted from voluntary status.
States in italics converted from opt-out status.

(L) denotes programs created by state legislature (state statute). All other programs
were created by state Supreme Court order.

*Nevada became the 37" mandatory IOLTA program as of May 1, 2008.

Source: American Bar Association IOLTA Clearinghouse




IOLTA Interest Rate Comparability

19 jurisdictions have adopted comparability requirements as of 4/1/08:

Alabama

Arkansas (effective February 1, 2007)
California (effective January 1, 2008)
Connecticut

Florida

lllinois (effective June 1, 2007)
Louisiana (effective April 1, 2008)
Maryland (effective April 1, 2008)
Massachusetts (effective January 1, 2007)
Maine (effective April 1, 2008)
Michigan

Minnesota (effective July 1, 2007)
Mississippi (effective January 1, 2007)
Missouri (effective January 1, 2008)
New Jersey

New York (effective August 15, 2007)
Ohio

Texas (effective March 1, 2007)

Utah (effective April 1, 2008)

Note: Effective dates are listed for those states where comparability has been in effect for less
than 18 months. These states are still in the process of implementing comparability.

Prepared by the American Bar Association Commission on IOLTA



From the Chair. . .

by Joanne M. Garvey
Chair of the ABA Commission
onIOLTA

Readers of this column know that
efforts to increase IOLTA revenues,
particularly through rule changes,
have been an ongoing focus of
attention for me and for the Commis-
sion on IOLTA. There is no question
that this emphasis is well-placed
because the need for additional
funding for legal services is ever-
present. But it is also important to
remember that increasing revenue
is only one of the important tasks
handled by IOLTA programs. If you
look closely at IOLTA programs
around the country, you will see
that many of them are leaders in
statewide efforts to improve the
delivery of legal services.

The most obvious manifesta-
tions of this leadership are IOLTA
grant programs, which contribute
millions of dollars every year to
support legal aid programs both
large and small. IOLTA provides a
vital part of the budget for all of
these programs, and enables their
work year after year. But IOLTA
programs do much more than
write checks. They look to deter-
mine how needs in their state are
changing, and how grants can
respond to those needs, support
innovative approaches to meeting
them, or improve access to justice
in general.

Several events have reminded

(continued on page 4)
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A New Frontier for IOLTA:
Interest Rate Comparability

by Jane E. Curran

Dialogue is pleased to bring you a two-part look at IOLTA rate comparability
requirements from Jane E. Curran, executive director of the Florida Bar Founda-
tion. The first part focuses on the basics of comparability and some common
questions associated with it. Part two, to be published in the Fall 2006 issue,
will focus on the specifics of implementing a comparability requirement.

Veteran IOLTA directors and trustees have long heard the phrase
“revenue enhancement” in connection with IOLTA. Efforts to
improve the net yield generated on IOLTA accounts are almost as old as
the concept of IOLTA itself. Strategies to secure better rates have included
direct negotiations with banks, campaigns by participating lawyers
advocating for better rates, and public recognition of those banks paying
more favorable rates. These have succeeded in producing incremental
gains in many cases, and even some large gains in others.

Nonetheless, IOLTA supporters in many states have been left with a
sense of frustration. After years of hard-earned agreements with banks to
raise interest rates, those paid on IOLTA accounts often still fall short of
those on non-IOLTA accounts. What can IOLTA programs do to level the
playing field and gain access to the higher rates paid on other accounts?

Enter interest rate comparability. Interest rate comparability for [IOLTA
accounts may seem a jumble of vague concepts, but the result is clear.
First embraced in Alabama, Florida and Ohio in the early 2000s, compa-
rability is yielding significant increases in IOLTA revenue. A growing
number of IOLTA programs have or are in the process of adopting
comparability (please see the sidebar on page 7).

These comparability requirements, distinct from principal balance
increases or higher rates on consumer checking generally, have gener-
ated impressive increases in IOLTA revenue in recent years. For example,
Florida’s annual IOTA income has grown by 298 percent from June 2004,
when the program began implementing comparability in earnest, to June
2006.' Over that same time, because of comparability, the range of rates
paid on IOTA accounts has increased. The interest rate range for [OTA
accounts in 2004 was .1 percent to 1.75 percent; today it is .15 percent
to4.22 percent.

Comparability defined

Under comparability, IOLTA accounts are paid the highest interest rate
or dividend generally available at a bank to its other customers when
IOLTA accounts meet the same minimum balance or other qualifications,
if any.

Three key amendments to an IOLTA rule or official guidelines are
needed for a comparability program to be effective. The first permits use
of REPOs (backed by government securities)* and government money
market funds for IOLTA accounts (the most common products banks

(continued on page 4)
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From the Chair...

(continued from page 3)

me of this important part of IOLTA
programs’ work. In May, the
Commission visited representa-
tives of the North Carolina State
Bar and its IOLTA Plan. Beyond
basic support for the state’s main
legal aid program, IOLTA funds
support a range of activities, from
the North Carolina Justice Center,
the former state resource center
which now focuses on impact
litigation, research and analysis
and public policy research, to
Land Loss Prevention, a program
designed to help minority, low-
income and elderly families retain
their ownership of farmland
throughout North Carolina.
IOLTA funds also support
summer public interest internships
for students at the North Carolina’s
five accredited law schools. In
addition to expanding the services
available to low-income people,
this program provides an inge-
nious indirect benefit by serving
as a recruiting tool for legal aid
offices, and educating a new
generation of law students and
young lawyers about the value
of legal aid and the ideal of equal
access to justice. These are only
a few of the highlights of North
Carolina’s active grants program.
Other examples of strategic
grant-making exist elsewhere.
The pages of this issue of Dialogue

include an IOLTA “grantee spot-
light” feature on JustChildren, an
innovative children’s advocacy
program in Virginia. It has just
been awarded a grant by the Legal
Services Corporation of Virginia,
which recognized the potential for
JustChildren to build on its existing
approach and capabilities by
expanding its services and advo-
cacy statewide. With the help of
IOLTA grants, the program will
engage in legislative advocacy

as the only voice for children in
Virginia’s schools.

In the last issue of Dialogue we
read about the Pediatric Advocacy
Initiative, a medical-legal collabora-
tion designed to address legal issues
intertwined with low-income
children’s health problems. That
model did not originate in Michi-
gan, but the IOLTA program there
recognized the possibilities it
offered, and committed substantial
funding to the project when the
opportunity arose.

Grants and grant-related issues
have been a more prominent part
of the IOLTA Workshops recently.
The summer program included
sessions on grantee evaluation
and ensuring quality in legal
services delivery. The workshops
also included a compelling session
on how programs should allocate
increased revenues. Should
emphasis be placed on building
program reserves—in many cases
funds depleted during the last
“down” cycle for IOLTA a few

years ago? Where in the priorities
should investment in capacity-
building projects fit? What amount
of additional funding should go
directly to the field programs
currently struggling to meet only

a fraction of the need for their
services?

There is no “right” answer to
these questions. Rather, leadership
means confronting these questions
and other factors in each state to
come to a suitable outcome—as
one workshop participant re-
marked, “an intentional, analyti-
cal, strategic approach to distribut-
ing funds.” It was clear from the
workshops that many IOLTA
programs are assuming such
leadership. And that works to the
benefit of equal justice everywhere.

Leadership can also be seen, of
course, in the efforts to increase
IOLTA revenue I mentioned earlier.
I'was very happy to learn that
three states have succeeded in
obtaining IOLTA rule changes.
Connecticut and Massachusetts
both have new comparability
requirements which they will be
working to implement later this
year. Mississippi will become the
latest state to convert to mandatory
IOLTA, effective January 1, 2007,
and has a comparability provision
it will work to implement.

Comparability
(continued from page 3)

offer to customers who need
checking features, but aren’t

willing to accept low consumer
checking rates). The second

a

officially links participating
lawyers’ ability to hold IOLTA
funds at a particular financial
institution to whether that
institution pays a comparable
interest rate, or dividend in the
case of a government money
market fund. The third defines the

reference point for comparability
as the highest rate or dividend
available, without tying it to a
specific bank product. (In contrast,
early IOLTA rules were tied to
standard interest-bearing con-
sumer checking accounts.)

(continued on page 6)
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Grantee Spotlight

(continued from page 5)

Education Association, to
improve opportunities for chil-
dren. With increased IOLTA
support, JustChildren plans to
devote more resources to building
an active, consistent and robust
presence before the legislature.

Conclusion

LSCV’s additional support to the
JustChildren Program represents
an interesting and exciting
direction for IOLTA. In building
on locally developed practice area
expertise by making it more widely
available to the state as a whole,
LSCV is acknowledging and
rewarding an entrepreneurial
approach to pressing community
problems. It focuses on an area—

public education—that is of
critical importance to the commu-
nity served by legal service offices,
but that all too often falls off of the
radar screen of local programs.
Finally, the grant recognizes the
need for public school students to
have as active and effective a voice
in statewide policy making as the
adults who run their schools.

For more information about
JustChildren, visit its Web site at
www.justicedall.org/programs/
justchildren/ or contact legal director,
Andy Block, at andy@justice4all.org.

Endnotes

! The Legal Aid Justice Center
is anon-LSC funded legal
services program with offices in
Charlottesville, Richmond, Peters-
burg and Falls Church, Virginia.

2 Numerous studies of state school
funding by the Education Trust are
available on the organization’s
Web site at www2.edtrust.org/
edtrust/

See Review of Factors and Practices
Associated with School Performance
in Virginia, prepared by the Joint
Legislative Audit and Review
Commission of the Common-
wealth of Virginia, 2004, available
online at http:/ /jlarc.state.va.us/
Reports/Rpt305.pdf

tod

 Based on analyses by JustChildren
of statistics collected by the US
Department of Education.

¢ According to staff at the Legal
Aid Justice Center, prior to the
launch of JustChildren, similar
perceptions existed within the
Charlottesville community.
After outreach and continued
presence in Charlottesville,
however, there are now more
requests for service than the
attorneys can handle.

Comparability

(continued from page 4)

No regulation of banks
“Hold on,” say some. “Doesn’t
comparability regulate banks?”
The answer is no. What compara-
bility requirements do regulate is
the behavior of lawyers, who are
required to place their [OLTA
accounts at financial institutions
that meet the comparability
requirement. Banks are not re-
quired to offer IOLTA accounts;
they do so because they are
profitable. Accordingly, their
decision to pay comparable rates
in order to keep IOLTA business is
avoluntary one.

“Alright, but doesn’t compara-
bility set bank rates?” Again, no.
Significantly, comparability doesn’t
compare rates among banks. Rates

paid under comparability are set
by each bank for its own customers
and are based on all the factors a
bank normally considers when it
sets rates. This feature of compara-
bility is very important to banks.
For example, a bank makes REPOs
available to every customer with
consistent checking balances
greater than $100,000. However,
even though an IOLTA account
and the checking account of XYZ
Company carry the same balance,
XYZ Company gets a higher REPO
rate than the IOLTA account. As
long as the IOLTA account with
more than $100,000 receives the
sweep rate given to other custom-
ers with that balance, it’s okay for
XYZ Company to get a bit more,
because the bank also manages
the company’s 401(k) plan and
provides its accounts receivable
financing, creating a more profit-

able relationship for the bank than
the IOLTA account. This is part of
the bank’s standard system for
calculating interest rates.

Comparability vs. negotiation
A good question raised by IOLTA
programs is, “Since we’ve had
success in negotiating higher rates
from banks, why should we adopt
comparability?” A good answer is,
“Maybe you don’t need to.” While
the strategy of negotiation has
proved to be frustrating to some
IOLTA programs, it has produced
concrete gains for others. Compa-
rability may not be a one-size-fits-
all solution. But it is well worth
considering how your program
might fare with a comparability
requirement.

Under comparability, high
balance IOLTA accounts—nor-

(continued on page 7)
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Comparability

(continued from page 6)

mally $100,000 or more on a
consistent basis—qualify for
a REPO or government money-
market fund rate. Even smaller
IOLTA accounts, with balances
as low as $2,500, may qualify for
rates higher than standard check-
ing account rates at banks which
offer “tiered” checking to other
customers, but may not to IOLTA.
IOLTA programs will need to
analyze their IOLTA accounts and
compare their negotiated rates to
what a bank pays its other custom-
ers to decide if the advantages of
adopting comparability are worth
the time and effort.®

Faced with these possibilities,
most states adopting comparabil-
ity were further motivated to move
on from other revenue enhance-
ment strategies by frustration with
their limits: the “one step forward,
two steps backward” uncertainty
of bank negotiations, the seem-
ingly endless cycles of bank
acquisition, and rates on consumer
checking accounts that go down
fast and rise slowly (if at all).

Other considerations

and questions

For IOLTA programs taking a close
look at comparability, other ques-
tions might come up. Here are a few:

= What if abank doesn’t offer
higher-paying products for
which IOLTA accounts qualify?
Then that bank is unaffected by
the comparability rule, as long
as it is not discriminating
against IOLTA. Under compara-
bility, banks that choose to offer
IOLTA accounts no longer can
claim, “We don’t have a higher-
paying IOLTA product.” If
they pay higher rates to other
customers and IOLTA accounts

Dialogue/Summer 2006

Where is comparability in effect?

The basic notion behind comparability—the belief that IOLTA ac-
counts should earn the same rates as non-IOLTA accounts of similar
size—has existed in the IOLTA community for many years. The
comparability requirements that are beginning to produce impressive
results this decade rely on the formula described on page 1: invest-
ment products such as REPOs are permitted, lawyers can place funds
only in banks that pay comparable rates, and rates are not tied to
particular products such as consumer checking accounts. States that
have incorporated this formula into their IOLTA rule, statute or
regulatory guidelines include the following:

Alabama

Connecticut (effective September 1, 2006)

Florida

Massachusetts (effective on or before January 1, 2007)

Michigan

Mississippi (effective January 1, 2007)

New Jersey
Ohio

A number of states’ rules include a comparability requirement that
does not include each element in this formula. Some rules are old, and
may predate the common use of vehicles such as REPOs. Other rules
are new, and establish the principle of comparability while leaving
some of the specific elements to be clarified in the future, when
implementation may become more feasible for them.

meet the same qualifications,
then they must pay a compa-
rable rate on the qualifying
IOLTA accounts.

What about service charges?
Banks can assess the same fees
they charge other customers
when the fee is tied to a higher-
rate product.* For example,
banks normally charge custom-
ers $75 to $150 per month to
sweep available balances
overnight into a REPO. IOLTA
programs should expect to pay
the same. Moreover, if a bank
chooses to pay the comparable
REPO rate on the checking
account without actually setting
up an overnight sweep to a
REPO—the norm when compa-
rability is implemented—the

REPO rate paid under that
circumstance can be lowered to
offset the loss to the bank of the
monthly sweep fee.’ Banks can,
of course, choose to waive all
service charges and fees on
IOLTA accounts, but they aren’t
required to forego fee income
tied to higher rates.

What do attorneys and law
firms have to do under compa-
rability? Nothing. The IOLTA
programs that have imple-
mented comparability have
taken the responsibility to work
directly with each bank. The
result typically is that banks
change their rates on existing
accounts and lawyers therefore
do not have to go through the

(continued on page 8)
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Comparability
(continued from page 7)

steps of actually establishing
a sweep account.

= Whatif a bank wants to set up
REPOs or government money
market funds for qualifying,
high-balance IOLTA accounts?
Then the IOLTA program
advises the affected attorneys
and law firms that the bank has
made that choice in order to
comply with the comparability
rule. The program provides the
necessary forms for execution
by the attorney or law firm, and
returns them to a central bank
employee identified by the bank
for that purpose. The bank has
made the decision for the affected
attorneys and law firms.

= Whatif abank doesn’t comply
with the comparability require-
ment, but still offers IOLTA
accounts? Ohio’s comparability
requirement specifically provides
that the bank can be “de-certi-
fied” and attorneys and law
firms advised that they must
move their [IOLTA accounts to a
complying bank. Comparability
requirements elsewhere are not
as explicit, but do require that
lawyers deposit IOLTA funds
only at banks that pay compa-
rable rates. Implicit in this
requirement is that lawyers
would have to move the IOLTA
funds if the bank failed to pay
these rates.

The need to take such drastic
action is unlikely, however, and
is not the experience in states that
have implemented comparability.
Even when banks pay comparable
rates, IOLTA accounts remain
profitable. Banks also profit from
the other, fee-generating relation-
ships with an attorney or law firm
that an IOLTA account brings.

Getting help

If your program is interested in more information about comparabil-
ity and revenue enhancement in general, plan to contact the ABA

Commission on IOLTA and its staff:

= Commission Counsel Bev Groudine, 312-988-5771 or

bgroudine@staff.abanet.org

= Assistant Counsel David Holtermann, 312-988-5744 or

holtermd@staff.abanet.org

In addition to the Commission, the Commission/National Asso-
ciation of IOLTA Programs Joint Technical Assistance Committee and
Banking /Revenue Enhancement Committee have provided signifi-
cant assistance and input to a number of states with comparability
requirements. Contacting the Commission staff is the best way to tap
these resources and the collective knowledge and experience of the
IOLTA community. It also helps facilitate the collection of good ideas
from various states that in turn can be shared with others.

When implementing a comparability requirement, you may want
to consider using an outside consultant to increase your program’s
capacity for the data-gathering and other work that is required, such
as analyzing a bank’s plan to comply with the comparability rule.
More information on implementation will be included in the second

part of this article.

Conclusion

Apart from conversion to manda-
tory IOLTA, adopting comparabil-
ity promises to be the most signifi-
cant source of IOLTA revenue
gains in the coming years. Now is
a good time to begin investigating
the possibilities for your program,
as the collective experience with
these requirements grows and
offers beneficial insights to pro-
grams crafting requirements in the
future. For example, there are bells
and whistles in recently-adopted
comparability rules or official
guidelines that can make imple-
mentation easier, especially for
smaller IOLTA programs. They
include offering banks compliance
options such as “safe harbor”
rates (a set percentage of the
prevailing Federal Funds rate) and
language permitting banks and
IOLTA to agree upon a set rate for
a specified time period.

IOLTA programs should expect
that implementing comparability
won't be done quickly. IOLTA
programs will want to take a
reasonable and helpful approach
in working with banks. After all,
IOLTA itself took some time to take
hold. There will be numerous
meetings, conference calls and
emails. Given time and care,
however, comparability can reap
rewards over the long haul for
IOLTA’s charitable purposes.

Jane E. Curran has been the execu-
tive director of The Florida Bar Founda-
tion since 1982. She is also a member
of the ABA Commission on IOLTA.

Endnotes

! The formal name of IOLTA in
Florida is the Interest on Trust
Accounts (IOTA) Program.

2 REPOs are short-term investment
vehicles in which the bank sells

(continued on page 9)
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IOLTA News and Notes

Revenue enhancement rule changes in
Connecticut, Massachusetts and Mississippi

The past several months have seen
the high courts in three states adopt
amendments to IOLTA rules and
guidelines with the goal of increas-
ing IOLTA revenues. In June, the
judges of Connecticut’s Superior
Court endorsed a proposal for an
amendment adding a comparability
requirement to the state’s IOLTA
rule. When it takes effect on Septem-
ber 1, the amended rule will require
banks holding IOLTA deposits to
pay no less on those deposits than
the highest interest rate or dividend
paid to a bank’s own non-IOLTA
customers when the IOLTA account
meets the same balance or other
eligibility qualifications. The
Connecticut Bar Foundation,
which operates the state’s [OLTA

program, expects that this change
will double its IOLTA revenue.

On May 18, the Supreme Court
of Mississippi amended the state’s
IOLTA rule to convert the IOLTA
program from opt-out to mandatory
status. The new rule will require
Mississippi attorneys who handle
client funds to participate in IOLTA
starting January 1, 2007. The move
to mandatory is expected to boost
IOLTA revenues. The new rule also
contains comparability and other
provisions that have the potential
to further increase revenues as
they are implemented. Mississippi
will become the 32nd mandatory
IOLTA program in the United States,
and it is the fifth state to adopt
mandatory IOLTA since 2004,

following Oklahoma, South
Carolina, Utah and Indiana.

In late July the Supreme Judicial
Court of Massachusetts ordered
therevision of guidelines for the
Massachusetts IOLTA Committee.
The revisions are intended to
“assure fair and reasonable interest
rates” on IOLTA accounts and
utilize comparability provisions
similar to those adopted in Con-
necticut, Mississippi and elsewhere.
The IOLTA committee has been
authorized by the court to begin
implementing the new requirements
on or before January 1, 2007.

Turn to page 3 for an article explaining
IOLTA comparability requirements
in detail.

Comparability

(continued from page 8)

securities held in its own invest-
ment portfolio to a customer with
the agreement to repurchase them
from the customer the next day at
a price which equals the original
investment amount plus interest.
While the interest rates paid on
repurchase agreements are higher
than those paid on checking
accounts, there is usually a high
minimum checking balance—
generally $100,000—required.
Repurchase agreements are not
FDIC insured and modifications to
IOLTA rules or regulations may be
required to allow for this invest-
ment. The safety of the principal
balance is addressed by requiring

Dialogue/Summer 2006

REPO investments be backed by
United States government
securities.

In deciding whether to pursue a
comparability requirement, IOLTA
programs may wish to use the
services of an outside consultant
and obtain up-to-date information
about the rates paid by individual
banks to non-IOLTA customers.

* Inrules or official guidelines,
many IOLTA programs have
prohibited negative netting or
defined checking activity and
other fees that banks are allowed
to deduct from IOLTA account
interest. Comparability does not
alter such rules or guidelines.
IOLTA programs should continue
to make clear to banks that they
may pass along to attorneys and
law firms certain fees, such as

wire transfers and other special
services, which cannot be de-
ducted from IOLTA account
interest. Banks have always been
able to recover IOLTA reporting or
other account-related fees through
a “maintenance” cost; they can
continue to do so under compara-
bility. IOLTA programs may wish
to include language prohibiting
negative netting and defining
allowable fees in proposed rule
amendments or official guidelines
when seeking comparability.

In the experience of programs
implementing comparability,
banks generally have elected to
pay REPO rates on existing IOLTA
checking accounts, discounted for
the loss of sweep fee income to
the bank, rather than setting up

a sweep to an overnight REPO.



Fact Sheet Supporting
lllinois Legislation on Class Action Residuals Successfully Enacted in 2007

SB 2284

Improving Accessto Justice for Illinois Residents With Residual Funds I n Class Action Cases

SB 2284 Promotes Accessto Justicefor the Most Vulnerable lllinoisans
» The purpose of thishill is to ensure that, to the extent practicable, residual fundsin class
action casesin the lllinois courts are distributed to legal aid and public interest law
organizations that improve access to justice for less fortunate residents of Illinois.

SB 2284 Would Help Closethe Huge Gap in Accessto our Justice System

= A comprehensive study released in 2005, “The Legal Aid Safety Net: A Report on the Legal
Needs of Low-Income lllinoisans’ (available at www.Itf.org/l egalneeds.htm), found that
over the course of ayear, tens of thousands of low-income Illinoisans were unable to
obtain necessary legal assistance that often was critical to their safety and independence,
and hundreds of thousands more attempted to solve often complicated legal problemson
their own.

= Thelllinois residents who effectively are shut out of our State’ s justice system today include
working poor families victimized by mortgage fraud, elderly victims of predatory lending
and other consumer fraud, women and children struggling with domestic violence, and
veterans seeking health care benefits that have been promised to them.

» Thisisacrisisfor our justice system and for al Illinois residents.

0 Therecent increasein state funding for the Illinois Equal Justice Foundation--along
with enhanced efforts by the legal community to increase pro bono and voluntary
financial contributions--have made it possible for thousands more to obtain
necessary legal assistance, but there remains a huge gap.

o Thishill is not a substitute for substantially increasing state funding for the lllinois
Equal Justice Foundation, which still remains critical even after the recent increase.
But it is anecessary step to advance this cause that is consistent with the purposes of
class actionsin Illinois and complements other efforts to increase funding.

SB 2284 |s Consistent with the Underlying Purpose of Class Actions

» Residua fundsin class actions are a perfect match for this purpose, as the underlying
premise for all class actionsisto make accessto justice aredlity for Illinois residents who
otherwise would not be able to obtain the protections of our justice system.

= The bill would establish a presumption that residual funds in class actions would go towards
organizations that improve access to justice for low-income Illinois residents, but courts
would have the discretion to award up to 50% of these funds to other organizations that
serve the public good as part of a settlement if the court finds good cause to do so.

» Residua fundsin class actions aready have provided funding for a number of innovative
legal aid and access to justice programs over the past severa years. Examplesinclude user-
friendly online and print resources on consumer law issues, several court-based help desks
that provide advice and brief legal assistance to unrepresented litigants, and legal aid
programs assisting low-income Illinois residents with mortgage fraud and other consumer
fraud issues.

= Thehill has the support of the Chicago Bar Association and the Illinois State Bar
Association, which include both plaintiff and defendant class litigation counsel and judges
from throughout the State.



