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Double Standards - Civil and
Criminal Legal Malpractice

by William B. McGuire and Marianne M. DeMarco

The elements of duty, breach, proximate
causation and damage have been recognized,
traditionally, as required proofs in malprac-
tice actions arising from legal representation
rendered in civil matters. When the alleged
malpractice arises from the representation
of a criminal defendant, however, courts
of many jurisdictions have imposed one or
more additional elements of proof to sustain
a professional liability claim.
Most courts which
have considered
the elements of
proof in a legal
malpractice suit -+’ h
arising from
criminal
representation
have held that,
in order to
state an
actionable
claim, there
must be
evidence of a
successful post-
conviction relief
proceeding and/or other evidence
of innocence of the underlying charge.
The additional burden of proof, placed on
criminal defendants who later assert legal
malpractice claims, is based largely upon the
public policy concern that those who plead
guilty to, or are convicted of, crimes should
not be allowed to shift the responsibility for

their convictions to their criminal defense
attorneys through the institutions of civil
malpractice actions.

In cases where direct appeals or other
post-conviction proceedings have been
instituted by criminal defendants, and have
resulted in their exoneration, many courts
have found that required predicates to
actionable legal malpractice claims exist.

Success in these types of
proceedings, in the criminal
sector, allows legal
malpractice plaintiffs
to present colorable
evidence of their
innocence of
criminal charges,
in later civil
: malpractice
_F._L_h .- actions, and to
“__,:-I:.’:f—.- '.'::} argue therein
e that their prior
criminal con-
victions or sentences
were the result of something
other than their own culpable conduct.

Courts, however, have not been unani-
mous in requiring additional evidence in
legal malpractice actions arising from the
representation of criminal defendants. Most
recently, in Wiley v. County of San Diego,
58 Cal. App. 4th 434, 68 Cal. Rptr. 2d 193
(4th Dist. 1997), a California appellate court
refused to augment the traditional elements
of a legal malpractice cause of action by
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adding the element of innocence as a
component of causation in suits arising from
criminal representation. In the view of that
court, a rule requiring proof of innocence in
criminal legal malpractice actions was not
supported by compelling evidence of need.

Although the intermediate appellate
court in Wiley refused to reverse the court
below, based upon its failure to require the
legal malpractice plaintiff to establish his
actual innocence of the criminal charges
against him as an element of this malprac-
tice claim against his defense counsel, it is
important to note that the criminal convic-
tion of the plaintiff therein had already been
overturned, on petition for writ of habeas
corpus, based on the falsity of the crucial
trial testimony. Thus, although the plaintiff
in Wiley was not required to prove his

innocence, as an element of his legal
malpractice claim against his defense
counsel, both the trial and appellate courts
were well-aware that a predicate to the
action had been established as a result of
the successful application for post-conviction
relief and the overturning of the prior
criminal conviction.

The Wiley case, however, presently
is pending before the Supreme Court of
California which has granted review. Wiley
v. County of San Diego, 97 Cal. Daily Op.
Serv. 9662, 97 Daily Journal D.A.R. 15436
(Cal. 1997). Accordingly, the reported
decision of the California intermediate
appellate court is of little or no precedential
value, at this time, and is not a citable
authority pursuant to California Court
Rules 976 and 977.

Although, at present, the standards of
proof for legal malpractice actions arising
from criminal representation may not be
uniform, in most jurisdictions they will
differ from the standards applicable to the
proof malpractice actions arising from
representation in civil suits. These differ-
ences will be evidenced by the imposition
of at least one additional element of proof
required to state an actionable claim against
a criminal defense attorney. Thus, in most
states, a double standard of proof in mal-
practice actions will continue to protect
attorneys who represent criminal defendants
to a greater extent than civil litigators.

William B. McGuire and Marianne M.
DeMarco are partners at Tompkins, McGuire
& Wachenfeld in Newark, New Jersey.

Bolstering The Indemnity Defense

by Kathleen Ewins

The filing of a malpractice action places a
defendant attorney’s “judgment calls” under
the microscope. Though an attorney may
find solace in the general principle that she
will be immune from liability for her good
faith exercise of tactical judgment', she may
find that the immunity defense is a weak
shield. Her unhappy ex-client might well
argue that she acted below the standard
of care in exercising her judgment.
During the trial-within-the trial,
attorney decisions generally assumed
“tactical” and, therefore, immune, are
often presented to the jury to determine
whether they were outside the standard
of care. A careful practitioner should
take cautionary steps
to ensure that judgmental immunity
provides a defense against a potential
malpractice claim. We do not suggest that
these steps represent the standard of care

for litigators, but merely best equip them for

future “trials-within-the-trial.”

One example of a tactical decision that
frequently becomes the subject of a trial-
within-a-trial determination is an attorney’s
decision against the use of experts where
she concludes that an “expert” would not
add to the trier of fact’s understanding of
the case. A successful litigant will view his
attorney as a money-wise hero. An unsuc-
cessful litigant may confront his ex-lawyer

with a battery of experts attesting to the
value of the case that could have been.

It is up to legal malpractice defense
lawyers to convince trial judges to carve out
of malpractice cases those tactical decisions
that should not be the permitted subject of a

* Read
e Document
e Communicate

legal malpractice claim. Until there is better
guidance in the case law for the application
of judgmental immunity, the practitioner
should protect herself by considering some of
the following steps in representing her clients:

1. Read—Before making decisions—tactical
or otherwise—make certain that you have

done the research necessary to ensure that
your choices are well-founded.

2. Document—Attorneys should document
the bases for tactical choices. For example,
where experts are considered, but decided
against, the file should reflect the identities
of potential experts considered, but not
retained, and any other information that
reflects the attorney’s mental processes.

3. Communicate—Communicate tactical
options to clients. Seek their approval, or at
least their acquiescence, and memorialize it.
If possible, include clients in the decision-
making process.

Although judgmental immunity
may be a defense to a legal malprac-
tice claim, until the rules are better
defined and courts begin to apply
immunity as a defense early in
litigation, it would be prudent for
practitioners to act as if judgmental
immunity does not exist. A trial-within-a-
trial will be easier to narrow in scope if the
litigator’s file reflects reasoned elections
between tactical options that were evaluated
with the client.

' Smith v. Lewis (1975) 13 Cal.3d 349; Meir v. Kirk,
Pinkerton, McClelland, Savary & Carr, P.A. (Fla.
App.1990) 561 So.2d 399, 402
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