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| ntroduction

The Department of Labor’s Veterans' Employment and Training Service
provides this guide to enhance the public’ s access to information about
the application of the Uniformed Services Employment and
Reemployment Rights Act (USERRA) in various circumstances.
Aspects of the law may change over time. Every effort will be made to
keep the information provided up-to-date.

USERRA appliesto virtually all employers, including the Federal
Government. While the information presented herein applies primarily
to private employers, there are parallel provisions in the statute that
apply to Federal employers. Specific questions should be addressed to
the State director of the Veterans' Employment and Training Service
listed in the government section of the telephone directory under U.S.
Department of Labor.

| nformation about USERRA is also available on the Internet. An
interactive system, “The USERRA Advisor,” answers many of the most-
often asked questions about the law. It can be found in the “E-Laws’
section of the Department of Labor’s home page. The Internet addressis
http: //www.dol.gov.

Disclaimer

Thisuser's guideisintended to be a non-technical resource for
informational purposes only. Its contentsare not legally binding nor
should it be considered as a substitute for the language of the actual
statute or the official USERRA Handbook.
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Enpl oyment and Reenpl oynent Ri ghts

The Uni fornmed Services Enpl oynent and Reenpl oynent Ri ghts Act of
1994 (USERRA), enacted Cctober 13, 1994 (Title 38 U S. Code,
Chapter 43, Sections 4301-4333, Public Law 103-353),
significantly strengthens and expands the enpl oynent and

reenpl oynent rights of all uniformed service nenbers.

Who’s eliqgible for reenpl oynent?

“Service in the uniforned services” and “uni fornmed servi ces”
defined -- (38 U. S.C. Section 4303 (13 & 16)

Reenpl oynment rights extend to persons who have been absent froma
position of enpl oynent because of "service in the uniforned
services." "Service in the uniforned services" neans the
performance of duty on a voluntary or involuntary basis in a

uni formed service, including:

. Active duty

. Active duty for training

. Initial active duty for training

. | nactive duty training

. Ful I -time National Guard duty.

. Absence fromwork for an exam nation to determne a

person’s fitness for any of the above types of duty.

. Funeral honors duty perforned by National Guard or
reserve nemnbers

The "uni formed services" consist of the foll ow ng:
. Arny, Navy, Marine Corps, Air Force, or Coast Guard.

. Arny Reserve, Naval Reserve, Marine Corps Reserve, Ar
Force Reserve, or Coast Guard Reserve.

. Arny National Guard or Air National CGuard.
. Comm ssi oned Corps of the Public Health Service.

. Any ot her category of persons designated by the
President in time of war or energency.

"Brief Nonrecurrent"” positions (Section 4312(d)(1)(0O))

The new | aw provi des an exenption for preservice positions that
are "brief or nonrecurrent and that cannot reasonably be expected
to continue indefinitely or for a significant period."



Advance Notice (Section 4312(a)(1))

The law requires all enployees to provide their enployers with
advance notice of mlitary service.

Notice may be either witten or oral. It nay be provided by the
enpl oyee or by an appropriate officer of the branch of the
mlitary in which the enployee will be serving. However, no
notice is required if:

. mlitary necessity prevents the giving of notice; or

. the giving of notice is otherw se inpossible or

unr easonabl e.
"Mlitary necessity" for purposes of the notice exenption is to
be defined in regulations of the Secretary of Defense. These
regul ations will be imune fromcourt review.

Duration of Service (Section 4312(c))

The cunul ative length service that causes a person’s absences
froma position may not exceed five years.

Most types of service will be cumulatively counted in the
conput ation of the five-year period.

Exceptions. Eight categories of service are exenpt fromthe
five-year limtation. These include:

(1) Service required beyond five years to conplete an
initial period of obligated service (Section 4312
(c)(1)). Sone mlitary specialties, such as the Navy’s
nucl ear power program require initial active service
obl i gati ons beyond five years.

(2) Service fromwhich a person, through no fault of the
person, is unable to obtain a release within the five
year limt (Section 4312(c)(2)). For exanple, the
five-year Iimt wll not be applied to nenbers of the
Navy or Marine Corps whose obligated service dates
expire while they are at sea.

Nor will it be applied when service nenbers are
involuntarily retained on active duty beyond the
expiration of their obligated service date. This was

t he experience of sone persons who served in Qperations
Desert Shield and Storm

(3) Required training for reservists and Nati onal Guard
menbers (Section 4312(c)(3)). The two-week annua
trai ning sessions and nonthly weekend drills mandated
by statute for reservists and National CGuard nenbers
are exenpt fromthe five-year limtation. Also
excl uded are additional training requirenents certified
in witing by the Secretary of the service concerned to
be necessary for individual professional devel opnent.



(4)

(5)

(6)

(7)

(8)

Servi ce under an involuntary order to, or to be

retai ned on, active duty during donestic energency or
national security related situations (Section
4312(c)(4) (A).

Service under an order to, or to remain on, active duty
(other than for training) because of a war or national
enmergency decl ared by the President or Congress
(Section 4312(c)(4)(B)). This category includes
service not only by persons involuntarily ordered to
active duty, but also service by volunteers who receive
orders to active duty.

Active duty (other than for training) by volunteers
supporting "operational mssions" for which Selected
Reservi sts have been ordered to active duty w thout
their consent (Section 4312(c)(4)(c)). Such
operational m ssions involve circunstances other than
war or national energency for which, under presidential
aut hori zation, nmenbers of the Sel ected Reserve nmay be
involuntarily ordered to active duty under Title 10,
U S.C. Section 12304. The recent U.S. mlitary

i nvol venent in support of restoration of denocracy in
Haiti (“Uphol d Denocracy”) was such an operati onal

m ssion as is the current (as of 1998) operation in
Bosnia (“Joi nt Endeavor”).

This sixth exenption for the five-year limtation
covers persons who are called to active duty after
vol unteering to support operational m ssions. Persons
involuntarily ordered to active duty for operational
m ssions woul d be covered by the fourth exenption,
above.

Service by volunteers who are ordered to active duty in
support of a "critical mssion or requirenment” in tinmes
ot her than war or national enmergency and when no
involuntary call up is in effect (Section 4312
(c)(4)(D)). The Secretaries of the various mlitary
branches each have authority to designate a mlitary
operation as a critical mssion or requirenent.

Federal service by nmenbers of the National CGuard called
into action by the President to suppress an

I nsurrection, repel an invasion, or to execute the | aws
of the United States (Section 4312(c)(4)(E)).

Di squalifying service (Section 4304)

When woul d service be disqualifying? The statute |ists four
ci rcunst ances:

(1)

Separation fromthe service with a di shonorable or bad
conduct di schar ge.



(2) Separation fromthe service under other than honorable
conditions. Regulations for each mlitary branch
speci fy when separation fromthe service would be
consi dered "other than honorable."

(3) Dismssal of a conm ssioned officer in certain
situations involving a court martial or by order of the
President in tinme of war (Section 1161(a) of Title 10).

(4) Dropping a individual fromthe rolls when the
i ndi vi dual has been absent w thout authority for nore
than three nonths or who is inprisoned by a civilian
court. (Section 1161(b) of Title 10)

Reporting back to work (Section 4312(e))

Time limts for returning to work now depend, with the exception
of fitness-for-service exani nations, on the duration of a
person’s mlitary service.

Service of 1 to 30 days. The person nust report to his or her
enpl oyer by the beginning of the first regularly schedul ed work
day that would fall eight hours after the end of the cal endar

day. For exanple, an enpl oyer cannot require a service nenber who
returns honme at 10:00 p.m to report to work at 12:30 a.m that
night. But the enployer can require the enployee to report for
the 6:00 a.m shift the next norning.

If, due to no fault of the enployee, tinely reporting back to
wor k woul d be i npossible or unreasonabl e, the enployee nust
report back to work as soon as possi bl e.

Fitness Exam The tinme |limt for reporting back to work for a
person who is absent fromwork in order to take a fitness-for-
service examnation is the sanme as the one above for persons who
are absent for 1 to 30 days. This period will apply regardl ess
of the length of the person’s absence.

Service of 31 to 180 days. An application for reenploynment nust
be submtted no |l ater than 14 days after conpletion of a person’s

service. |If submssion of a tinely application is inpossible or
unreasonabl e through no fault of the person, the application nust
be submtted as soon as possible. |If the 14th day falls on a day

when the offices are not open, or there is otherwi se no one
avai l abl e to accept the application, the tine extends to the next
busi ness day.

Service of 181 or nore days. An application for reenpl oynent
nmust be submitted no later than 90 days after conpletion of a
person’s mlitary service. If the 90th day falls on a day when
the offices are not open, or there is otherwi se no one avail able
to accept the application, the tinme extends to the next business
day.

Disability incurred or aggravated. The reporting or application
deadl i nes are extended for up to two years for persons who are



hospitalized or conval esci ng because of a disability incurred or
aggravated during the period of mlitary service.

The two-year period will be extended by the mninumtine required
to accommopdate a circunstance beyond an individual’s control that
woul d nake reporting within the two-year period inpossible or

unr easonabl e.

Unexcused delay. Are a person’s reenploynent rights
automatically forfeited if the person fails to report to work or
to apply for reenploynment within the required tinme limts? No.
But the person will then be subject to the enployer’s rules
governi ng unexcused absences.

Docunent ati on upon return (Section 4312(f))

An enpl oyer has the right to request that a person who is absent
for a period of service of 31 days or nore provide docunentation
showi ng that:

. the person’s application for reenploynent is tinely;

. t he person has not exceeded the five-year service
[imtation; and

. the person’s separation fromservice was other than
di squal i fyi ng under Section 4304.

Unavai | abl e docunentation. Section: 4312(f)(3)(A). If a person
does not provide satisfactory docunentation because it’s not
readi |y avail abl e or doesn’t exist, the enployer still nust
pronptly reenploy the person. However, if, after reenploying the
person, docunentation becones avail abl e that shows one or nore of
t he reenpl oynent requirenents were not net, the enpl oyer may
term nate the person. The term nation would be effective as of
that nmonent. It would not operate retroactively.

Pensi on contributions. Section 4312(f)(3)(B). Pursuant to Section
4318, if a person has been absent for military service for 91 or
nore days, an enployer may del ay making retroactive pension
contributions until the person submts satisfactory
docunent ati on. However, contributions will still have to be nade
for persons who are absent for 90 or fewer days.



How to place eligible persons in a job

Length of service -- Section 4313(a)

Except with respect to persons who have a disability incurred in
or aggravated by mlitary service, the position into which a
person is reinstated is based on the length of a person’s
mlitary service.

1 to 90 days. Section 4313(a)(1) (A & (B). A person whose
mlitary service lasted 1 to 90 days nust be "pronptly
reenpl oyed" in the followi ng order of priority:

(1)

(2)

(Section 4313(a)(1)(A)) in the job the person would
have hel d had the person remai ned continuously

enpl oyed, so long as the person is qualified for the

j ob or can becone qualified after reasonable efforts by
the enpl oyer to qualify the person; or, (B) in the
position of enploynent in which the person was enpl oyed
on the date of the commencenent of the service in the
uni formed services, only if the person is not qualified
to performthe duties of the position referred to in
subpar agraph (A) after reasonable efforts by the

enpl oyer to qualify the person.

if the enpl oyee cannot becone qualified for either
position descri bed above (other than for a disability
incurred in or aggravated by the mlitary service) even
after reasonabl e enpl oyer efforts, the person is to be
reenployed in a position that is the nearest

approxi mation to the positions described above (in that
order) which the person is able to perform wth ful
seniority. (Section 4313(a)(4))

Wth respect to the first two positions, enployers do
not have the option of offering other jobs of
equi val ent seniority, status, and pay.

91 or nore days. Section 4313(a)(2). The |law requires enpl oyers
to pronptly reenploy persons returning frommlitary service of
91 or nore days in the follow ng order of priority:

(1)

Section 4313(a)(2)(A). In the job the person woul d
have hel d had the person renai ned conti nuously

enpl oyed, or a position of like seniority status and
pay, so long as the person is qualified for the job or
can becone qualified after reasonable efforts by the
enpl oyer to qualify the person; or, (B) in the position
of enploynment in which the person was enpl oyed on the
date of the commencenent of the service in the

uni formed services, or a position of like seniority,
status, and pay the duties of which the person is
qualified to perform only if the person is not
qualified to performthe duties of the position
referred to in subparagraph (A after reasonable
efforts by the enployer to qualify the person.



(2) Section 4313(a)(4). |If the enployee cannot becone
qualified for the position either in (A or (B) above:
in any other position of |esser status and pay, but
that nost nearly approxi mates the above positions (in
that order) that the enployee is qualified to perform
with full seniority.

"Escal ator” position. The reenploynent position with the highest
priority in the reenpl oynent schenes reflects the "escal ator”
principle that has been a key concept in federal veterans’

reenpl oynment | egislation. The escalator principle requires that
each returning service nenber actually step back onto the
seniority escalator at the point the person would have occupi ed

i f the person had renai ned continuously enpl oyed.

The position may not necessarily be the sanme job the person
previously held. For instance, if the person would have been
promoted with reasonabl e certainty had the person not been
absent, the person would be entitled to that pronotion upon
reinstatenent. On the other hand, the position could be at a

| ower | evel than the one previously held, it could be a different
job, or it could conceivably be in |ayoff status.

Qualification efforts. Enpl oyers nust nake reasonable efforts to
qualify returning service nenbers who are not qualified for
reenpl oynment positions that they otherwi se would be entitled to
hol d for reasons other than a disability incurred or aggravated
by military service.

Enpl oyers must provide refresher training, and any training
necessary to update a returning enployee’s skills in situation
where the enployee is no |l onger qualified due to technol ogi ca
advances. Training will not be required if it is an undue
hardship for the enployer, as discussed bel ow.

If reasonable efforts fail to qualify a person for the first and
second reenpl oynent positions in the above schenes, the person
nmust be placed in a position of equival ent or nearest

approxi mation and pay that the person is qualified to perform
(the third reenploynment position in the above schenes).

"Pronmpt" reenploynent. Section 4313(a). The | aw specifies that
returning service nenbers be "pronptly reenployed.” What is
pronpt will depend on the circunstances of each individual case.
Rei nst atenent after weekend National Guard duty will generally be
the next regularly schedul ed working day. On the other hand,

rei nstatenent following five years on active duty mght require
giving notice to an incunbent enpl oyee who has occupi ed the
service nenber’s position and who m ght possibly have to vacate

t hat position.

Disabilities incurred or aggravated while in Mlitary Service
Section 4313(a)(3).




The follow ng three-part reenploynment schenme is required for
persons with disabilities incurred or aggravated while in
Mlitary Service:

(1) The enployer nust make reasonable efforts to accomobdate a
person’s disability so that the person can performthe position
t hat person woul d have held if the person had renai ned

conti nuously enpl oyed.

(2) |If, despite reasonable accommpbdation efforts, the person is
not qualified for the position in (1) due to his or her
disability, the person nust be enployed in a position of

equi val ent seniority, status, and pay, so long as the enpl oyee is
qualified to performthe duties of the position or could becone
qualified to performthemw th reasonable efforts by the

enpl oyer.

(3) |If the person does not becone qualified for the position in
either (1) or (2), the person nust be enployed in a position
that, consistent with the circunstances of that person’s case,
nost nearly approxi mates the position in (2) in terns of
seniority, status, and pay.

The | aw covers all enployers, regardl ess of size.

Conflicting reenploynment clainms Section 4313(b) (1) & (2)(A).

If two or nore persons are entitled to reenploynent in the sane
position, the foll ow ng reenpl oynent schene applies:

. The person who first |eft the position has the superior
right toit.
. The person without the superior right is entitled to

enpl oynment with full seniority in any other position
that provides simlar status and pay in the order of
priority under the reenpl oynent schene ot herw se
applicable to such person.



Changed circunstances Section 4312(d) (1) (A)).

Reenpl oynent of a person is excused if an enployer’s

ci rcunst ances have changed so nuch that reenploynent of the
person woul d be inpossible or unreasonable. A reduction-in-force
t hat woul d have included the person woul d be an exanpl e.

Undue hardship Section 4312(d) (1) (B)

Enpl oyers are excused from nmaking efforts to qualify returning
service nenbers or from accommodating individuals wth service-
connected disabilities when doing so would be of such difficulty
or expense as to cause "undue hardship."

Ri ghts of reenpl oyed persons

Seniority rights Section 4316(a)

Reenpl oyed service nmenbers are entitled to the seniority and al
rights and benefits based on seniority that they woul d have
attained with reasonabl e certainty had they remai ned continuously
enpl oyed.

A right or benefit is seniority-based if it is determ ned by or
accrues with length of service. On the other hand, a right or
benefit is not seniority-based if it is conpensation for work
perfornmed or is subject to a significant contingency.

Ri ghts not based on seniority Section 4316(b).

Departing service nenbers must be treated as if they are on a

| eave of absence. Consequently, while they are away they nust be
entitled to participate in any rights and benefits not based on
seniority that are available to enpl oyees on nonmilitary | eaves
of absence, whether paid or unpaid. |If there is a variation
anong different types of nonmlitary | eaves of absence, the nost
favorabl e treatnent nust be accorded the service nenber.

The returning enpl oyees shall be entitled not only to
nonseniority rights and benefits available at the tinme they |eft
for mlitary service, but also those that becane effective during
their service.

Forfeiture of rights. Section 4316(b)(2)(A(ii). If, prior to
leaving for mlitary service, an enployee know ngly provides
clear witten notice of an intent not to return to work after
mlitary service, the enployee waives entitlenment to | eave- of -
absence rights and benefits not based on seniority.

At the time of providing the notice, the enpl oyee nust be aware
of the specific rights and benefits to be lost. |If the enployee
| acks that awareness, or is otherw se coerced, the waiver will be
i neffective.

Notices of intent not to return can waive only | eave-of-absence
rights and benefits. They cannot surrender other rights and



benefits that a person would be entitled to under the |aw,
particularly reenploynent rights.

Fundi ng of benefits. Section 4316(b)(4). Service nmenbers nay be
required to pay the enpl oyee cost, if any, of any funded benefit
to the extent that other enployees on | eave of absence woul d be
required to pay.

Pensi on/retirenent plans

Pensi on pl ans, Section 4318, which are tied to seniority, are
gi ven separate, detailed treatnent under the law. The | aw
provi des that:

. Section 4318(a)(2)(A). A reenployed person nust be
treated as not having incurred a break in service with
t he enpl oyer maintaining a pension plan;

. Section 4318(a)(2)(B). Mlitary service nust be
consi dered service with an enployer for vesting and
benefit accrual purposes;

. Section 4318(b)(1). The enployer is liable for funding
any resulting obligation; and

. Section 4318(b)(2). The reenployed person is entitled
to any accrued benefits from enpl oyee contri butions
only to the extent that the person repays the enpl oyee
contri butions.

Covered plan. Section 4318. A "pension plan" that nust conply
with the requirenments of the reenpl oynent |aw woul d be any plan
that provides retirenment inconme to enployees until the
termnation of enploynent or later. Defined benefits plans,
defined contribution plans, and profit sharing plans that are
retirement plans are covered.

Mul ti-enpl oyer plans. Section 4318(b)(1). In a multi-enployer
defined contribution pension plan, the sponsor nmaintaining the
plan may all ocate anong the participating enployers the liability
of the plan for pension benefits accrued by persons who are

absent for mlitary service. |f no cost-sharing arrangenent is
provided, the full liability to make the retroactive
contributions to the plan will be allocated to the | ast enpl oyer

enpl oyi ng the person before the period of mlitary service or, if
that enployer is no |longer functional, to the overall plan.

Wthin 30 days after a person is reenployed, an enpl oyer who
participates in a nulti-enployer plan nust provide witten notice
to the plan adm nistrator of the person’s reenploynent. (4318(c))

Enpl oyee contribution repaynent period. Section 4318(b)(2).
Repaynment of enpl oyee contributions can be nmade over three tines
the period of mlitary service but no | onger than five years.

Cal cul ation of contributions. Section 4318(b)(3)(A). For purposes
of determ ning an enployer’s liability or an enpl oyee’s
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contributions under a pension benefit plan, the enployee’s
conpensation during the period of his or her mlitary service
will be based on the rate of pay the enpl oyee woul d have received
fromthe enployer but for the absence during the period of

servi ce.

Section 4318(b)(3)(B). If the enpl oyee’s conpensati on was not
based on a fixed rate, the determ nation of such rate is not
reasonably certain, on the basis of the enpl oyee’'s average rate
of conpensation during the 12-nonth period i medi ately precedi ng
such period (or, if shorter, the period of enploynent imedi ately
precedi ng such period).

Vacation pay Section 4316(d).

Service nenbers nust, at their request, be permtted to use any
vacation that had accrued before the beginning of their mlitary
service instead of unpaid |l eave. However, it continues to be the
| aw that service menbers cannot be forced to use vacation tine
for mlitary service.

Health benefits Section 4317

The | aw provides for health benefit continuation for persons who
are absent fromwork to serve in the mlitary, even when their
enpl oyers are not covered by COBRA. (Enployers with fewer than 20
enpl oyees are exenpt for COBRA.) Section 4317(a)(1).

If a person’s health plan coverage would term nate because of an
absence due to mlitary service, the person may el ect to continue
the health plan coverage for up to 18 nonths after the absence
begins or for the period of service (plus the tinme allowed to
apply for reenploynent), whichever period is shorter. The person
cannot be required to pay nore than 102 percent of the ful
premium for the coverage. |If the mlitary service was for 30 or
fewer days, the person cannot be required to pay nore than the
nor mal enpl oyee share of any prem um

Excl usi ons/wai ti ng periods. Section 4317(b). A waiting period or
excl usi on cannot be inposed upon reinstatenment if health coverage
woul d have been provided to a person had the person not been
absent for mlitary service. However, an exception applies to
disabilities determ ned by the Secretary of Veterans’ Affairs
(VA) to be service-connect ed.

Mul ti-enpl oyer. Section 4317(a)(3). Liability for enployer
contributions and benefits under multi-enployer plans is to be
al l ocated by the plan sponsor in such nanner as the plan sponsor
provides. |If the sponsor nmakes no provision for allocation,
liability is to be allocated to the |ast enployer enploying the
person before the person’s mlitary service or, if that enployer
I's no longer functional, to the plan.
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Protection fromdi scharqge

Persons returning fromactive duty for training were not
explicitly protected under the old law. Under USERRA, a
reenpl oyed enpl oyee nmay not be di scharged w t hout cause as
foll ows:

. Section 4316(c)(1). For one year after the date of
reenpl oynment if the person’s period of mlitary service
was for nore than six nonths (181 days or nore).

. Section 4316(c)(2). For six nonths after the date of
reenpl oynment if the person’s period of mlitary service
was for 31 to 180 days.

Persons who serve for 30 or fewer days are not be protected from
di scharge wi thout cause. However, they are protected from
di scrim nation because of mlitary service or obligation.

Protection fromdiscrimnation and retaliation

Di scrimnation -- Section 4311.

Section 4311(a). Enploynent discrimnation because of past,
current, or future mlitary obligations is prohibited. The ban
is broad, extending to nost areas of enploynment, including:

hi #ing;
. pronoti on;
. reenpl oynent ;
. term nation; and
. benefits

Persons protected. Section 4311(a). The |l aw protects from

di scri m nati on past nenbers, current menbers, and persons who
apply to be a nenber of any of the branches of the uniforned
servi ces.

Previously, only Reservists and National Guard nenbers were
protected fromdiscrimnation. Under USERRA, persons wth past,
current, or future obligations in all branches of the mlitary
are al so protected.

St andar d/ burden of proof. Section 4311(c). If an individual’s
past, present, or future connection with the service is a
notivating factor in an enployer’s adverse enpl oynent action
agai nst that individual, the enployer has commtted a violation,
unl ess the enployer can prove that it would have taken the sane
action regardl ess of the individual’s connection with the
service. The burden of proof is on the enployer once a prim
facie case is established.
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The enacted law clarifies that liability is possible when service
connection is just one of an enployer’s reasons for the action.
To avoid liability, the enpl oyer nmust prove that a reason ot her

t han service connection woul d have been sufficient to justify its
action.

Bot h the standard and burden of proof now set out in the | aw
apply to all cases, regardless of the date of the cause of
action, including discrimnation cases arising under the
predecessor (“VRR') | aw.

Reprisal s

Enpl oyers are prohibited fromretaliating agai nst anyone:

. who files a conplaint under the | aw

. who testifies, assists or otherw se participates in an
i nvestigation or proceedi ng under the |aw, or

. who exercises any right provided under the | aw.

. whet her or not the person has perfornmed mlitary

service (section 4311(b)).

How the |aw i s enforced
Depart ment of Labor

Regul ations. Section 4331(a). The Secretary of Labor is
enpowered to issue regul ations inplenenting the statue.
Previously, the Secretary |acked such authority. However,
certain publications issued by the U S. Departnent of Labor had
been accorded "a neasure of weight" by the courts.

13



Vet erans’ Enpl oynent and Training Service. Reenploynent
assistance wll continue to be provided by the Veterans’

Enpl oynment and Training Service (VETS) of the Departnent of
Labor. Section 4321. VETS investigates conplaints and attenpts
to resolve them Filing of conplaints with VETS is opti onal
Section 4322.

Access to docunments. Section 4326(a). The |aw gives VETS a right
of access to exam ne and duplicate enpl oyer and enpl oyee
docunents that it considers relevant to an investigation. VETS
al so has the right of reasonable access to interview persons wth
information relevant to the investigation.

Subpoenas. Section 4326(b). The | aw authorizes VETS to subpoena
t he attendance and testinony of wtnesses and the production of
docunents relating to any matter under investigation.

Gover nnent - assi sted court actions

Section 4323(a)(1). Persons whose conplaints are not successfully
resol ved by VETS may request that their conplaints be submtted
to the Attorney General for possible court action. |If the
Attorney Ceneral is satisfied that a conplaint is neritorious,
the Attorney CGeneral nmay file a court action on the conplainant’s
behal f.

Private court actions Section 4323(a).

I ndi vidual s continue to have the option to privately file court
actions. They may do so if they have chosen not to file a
conplaint with VETS, have chosen not to request that VETS refer
their conplaint to the Attorney General, or have been refused
representation by the Attorney Ceneral.

Doubl e danages. Section 4323(d)(1)(C. Award of back pay or | ost
benefits nmay be doubled in cases where violations of the | aw are
found to be "willful."” "WIIful" is not defined in the |aw, but
the law s legislative history indicates the sane definition that
the U . S. Suprene Court has adopted for cases under the Age

Di scrimnation in Enpl oynent Act should be used. Under that
definition, a violation is willful if the enployer’s conduct was
know ngly or recklessly in disregard of the | aw

Fees. Section 4323(h)(2). The law, at the court’s discretion,
all ows for awards of attorney fees, expert wi tness fees, and
other litigation expenses to successful plaintiffs who retain
private counsel. Also, the |aw bans chargi ng of court fees or
costs agai nst anyone who brings suit (4323(c)(2)(A)).

Decl aratory judgnments. Section 4323(f). Only persons claimng
rights under the law may bring |lawsuits. According to the law s
| egi sl ative history, its purpose is to prevent enployers, pension
pl ans, or unions fromfiling actions for declaratory judgenents
to determ ne potential clains of enployees.
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Servi ce Menber

Checkl i st

Service Member Obligations

Yes No

Comments

Referenc
e

1. Did the service member hold a job other than
one that was brief, nonrecurring? (exception would
be discrimination cases.)

2. Did the service member notify the employer that
he/she would be leaving the job for military training
or service?

3. Did the service member exceed the 5-year
limitation limit on periods of service? (exclude
exception identified in the law)

Page 2

Page 2

4. Was the service member discharged under
conditions other than disqualifying under section
43047

Page 4

5. Did the service member make application or
report back to the pre-service employer in a timely
manner?

6. When requested by the employer, did the
service member provide readily available

cases.

documentation showing eligibility for Page 5
reemployment?

7. Did the service member whose military leave

exceeded 30 days elect to continue health

insurance coverage? The employer is permitted to

charge up to 102% of the entire premium in these Page 11
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Empl over bli gati ons

Employer Obligations: Yes No Comments Reference

1. Did the service member give advance notice of Page 2
military service to the employer? (This notice can
be written or verbal)

2. Did the employer allow the service member a Page 11
leave of absence? The employer cannot require
that vacation or other personal leave be used.

3. Upontimely application for reinstatement, did
the employer timely reinstate the service member
to his/her escalator position?

Page 6

4. Did the employer grant accrued seniority as if Page 9
the returning service member had been
continuously employed? This applies to the rights
and benefits determined by seniority, including
status, rate of pay, pension vesting, and credit for
the period for pension benefit com putations.

5. Did the employer delay or attempt to defeat a Page 5
reemployment rights obligation by demanding
documentation that did not then exist or was not
then readily available?

6. Did the employer consider the timing, frequency, Page 2
or duration of the service members training or
service or the nature of such training or service as
a basis for denying rights under this Statute?

7. Did the employer provide training or retraining Page 8
and other accommodations to persons with service-
connected disabilities. If a disability could not be
accommodated after reasonable efforts by the
employer, did the employer reemploy the person in
some other position he/she was qualified to

perform which is the "nearest approximation" of the
position to which the person was otherwise entitled,
in terms of status and pay, and with full seniority?

8. Did the employer make reasonable efforts to Page 7
train or otherwise qualify a returning service
member for a position within the
organization/company? If the person could not be
qualified in a similar position, did the employer
place the person in any other position of lesser
status and pay which he/she was qualified to
perform with full seniority?

9. Did the employer grant the reemployed person Page 10
pension plan benefits that accrued during military
service, regardless of whether the plan was a
defined benefit or defined contribution plan?

10. Did the employer offer COBRA-like health I I I I Page 11
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coverage upon request of a service member whose
leave was more than 30 days? Upon the service
member’s election, did the employer continue
coverage atthe regular employee cost for service
members whose leave was for less than 31 days?

11. Did the employer discriminate in employment
against or take adverse employment action against
any person who assisted in the enforcement of a
protection afforded any returning service member
under this Statute.

Page 13

12. Did the employer in any way discriminate in
employment, reemployment, retention in
employment, promotion, or any benefit of
employment on the basis of past or present
membership, performance of service, application
for service or obligation for military service.

Page 12

13. Did the employer satisfy the burden of proof
where employment, reemployment or other
entittements are denied or when adverse action is
taken when a service connection is the motivating
factor in the denial or adverse action? Did the
employer provide documentation that the action
would have been taken in the absence of such
membership?

Page 13
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