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PREFACE

Thegreatesthallerge fadng the American legal professontoday is transforming the promise of
equaljusticeinto areality. ReflectingthischallengeGoalll of theAmericanBar Associations "to
promotemeaningfulbccessolegalrepresentatioandtheAmericansystenof justicefor all persons
regardles®f their economicor socialcondition:’ This goal recognzes that full enjoyment of the
rights and benefitsof our societyrequireseffective participationin ou justice system and that
effective participation requires the availability of legal services.

TheABA's ConsortiunonLegalServicesandthePublicisanumbrellaorganizatiorof twelve ABA
committeesdedicated tothedeli very of legal servicestolow- andmoderate-incomepersons. In arder
to furtherthegoalof equaljusticefor all, the Consortium--alongvith TulaneLaw School--planned
andsponsoretheConferencenAccesdo Justican the1990s.Thepurposef theconferencevas
to bringtogethepersonsvith speciainterestandexpertisan theprovisionof legalservicego low-
andmoderate-incompersongo engagen anexchangeof informationandinnovative ideas with
an ultimate goal of arriving at a draft action plan for the 1990s.

This reportsummarizeghe discussons and recommendations of the mnferees. Along with the
papersat the conferenceand the pilot legal needssurveys conducted in preparation for the
conferenceit is slatedfor wide distribution. The Consortiums broadlydisseminatinghereportto
encouragerigorousreview anddebateandto heightenawarenessf accesdo justiceissues. We
sincerelyhopethatinterestegbersonsvill providetheConsortiumwith theirsuggestionandviews.
Weintendtheendresultof thisproces$o beanagenddor the1990ghatenjoyswidespreadupport
from thelegal professionThe Consorium will then use its eff orts to implement the plan through
the ABA and in cooperation with a broad coalition of interested groups and individuals.

The Consortium calls on all interested persons to join with it to achieve the goal of access to
justice in the 1990s.

Brooksley BornChairperson

Consortium on Legal Services and the Public
of the American Bar Association

August, 1987%o August, 1990
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INTRODUCTION

On June 9-11, 1989 in New Orleans, Louisiana, the American Bar Association’s Consortium on
Legal Services and the Public, together with the Tulane University School of Law, sponsored a
National Conference on Access to Justice in the 1990s. The Conference was a natural outgrowth
of the work of the Consortium, which serves within the American Bar Association (ABA) as the
forum for issues relating to the delivery of legal services to low- and moderate-income persons.
Some have characterized the Consortium as the "consumer conscience" of the Association.
Through the Consortium, the American Bar Association sponsored similar national conferences
on legal services delivery in 1977 and 1979. Those meetings provided the impetus in the 1980s
for the development and implementation of new and creative means to provide low- and
moderate-income persons with access to the justice system. The 1989 conference provided the
opportunity to consider what was achieved in the 1980s and what remains to be accomplished as
we enter the 1990s.

Changes of the 1980s

The pastdecadehasseensignificantchangesn the legal environment, in the lives of low- and
moderate-incomepersons,and in the legal institutions that serve these persons. In 1979,the
federally-funded_egal ServiceLCorporationLSC)wasapproachinghe high point of its funding.

At that time, the LSC serveaba funding conduitaswell asa catalyst for research on substantive
povertylawissuesThelL SCactivelyenmurageditsgranteesto pionea imaginative new approadies

to deliveringservicesanddisseminated information on those experiments that proved particularly
successfulln the1980s however federalfundingfor legalservicesvasdrasticallyreducedUnder
theleadershipf anewadministratiorandboardof directorstheLSCrepeatedlysoughto limit the
fundingandthescopeof its granteesiork. By theendof thedecadetheLSCwasnolongeraforce

for innovation, gowth and enhanced effediveness During the 198G the incidence of powverty
reached its highestvelssincethe 1960s,and changes in the economic environment and in major
legislationaffectinglow-incomepersongreatedothnewlegalproblemsandrightsfor poorpeople
andtheir advocatesl egal servicegprograms had to grapple with these new legal isaues, together

with anincreased demand for services, reduced resources, and the ésence of national leadership

from the LSC.

The 198Gs also brough notable dianges in the lives of moderate-income persons. Althoughthe

averageercapitaincomeincreasedmanyaverageAmericangoundthatspiralingcostsputmany
itemslong considered basic needs - family home, quadycatiorandadequatdealthcare- out

of reach.Legal costs,spurredby investmentin technobgy, inflation, and damaticdly higher

salaries,also soared.While experimentatiorwith legal advertisingincreasedand credive new

methodologies alternativedisputeresolutionmechanismsuchasmediation and court-annexed

arbitration, lawyer referral and information services,nationwideclinics, and telephore acces
prepaid plans - that promised more affordable resolution of comma problems expanded

substantiallymanylocalclinicsfailedtothriveandfull -serviceprepaid plansgrew moresiowly than

predictedDespiteheinnovationf the1980s]egalserviceseemetiomoreaffordableoraccessi-
ble to many moderate-income persons at the end of the decade than at its beginning.

Capturing a Broad Perspective

In planning for the conference, the Consortium did na attempt a priori to limit or define the
concept®faccessrjustice.Insteadthe1989conferencevasdesignedo serveasaforumin which
expertsawvith widely diversebackgroundsoulddebatehecurrentstatusof accesso legalservices,
exchangedeasjnformation,andsolutionsn afield whereinformationandexpertsareall too often
pigeonholedandisolated;and,most notably, begin to develop an action agenda for the fuéure -



agenda built upon but not limited by past experience.

To insureamix of experiencandspecialtiesattendancatthe conferencavasby invitation only.
Invitees included:

. leaders of the American Bar Association;

. ABA representatives with expertise in the delivery of legal services;
. state, local and minority bar leaders;

. academicians;

. experts from other disciplines;

. representatives of private foundations;

. legal services program directors and clients;

. leaders of national legal services organizations;

. representatives of the public interest bar;

. consumer groups;

. lay advocates;

. representativesf organizationsserving moderate-incomelients, including clinics and

prepaid programs;

. experts in the use of alternative dispute resolution procedures;

. judges;

. members of Congress and their staffs;

. private attorneys with personal legal services practices;

. individuals with expertise in indigent criminal defense issues; and
. legal services experts from other nations.

In keepingwith its goals thedesignof theconferencewith anemphasi®nsmallgroupdiscussions
andlimited, topicalplenarysessionswasdevelopedo promotediscussiorandbrainstormingTo
ensurehateveryinvitee arrivedat the conferencevith someunderstandingf all the topics tde
addressedthe conferencepapers- preparedby expertsin various fields - were distributed to
participantsn advanceof the conferenceThe papersfferedbasicinformation abou the airrent
statusof a particularissue or delivery system, identified key issies and provided an analysis of
potentialfuturetrends.TheconferencgaperavebeenpublishedasCivil Justice: An Agenda for
the 1990s-Paper s of the Conference on Accessto Justiceinthe 1990941991 ]whichis availablefrom
the American Bar Association Order Fulfillment Department.



Constructing a Contemporary Information Base

In its early preparatiorfor the conferencethe Consortum's planning committee discovered that
therewasalack of current,comprehensivelataon the public's need for legal services and onthe
patternof utilization of lawyersandotherprovidersof legalassistancelhemostrecentavailable
datahad been compiled in 1974and analyzed in the 1977 American Bar Foundition report, The
Legal Needs of the Public. To satisfythecritical needfor morecurrentinformation,theConsortium
commissionedwo modesipilot studieson civil legalneedsandthe utilization of thelegalsystem,
one focusing on low-income households (i.e., households with income below 125% of the federal
povertyguidelines)andthe otheraddressinghegenerapublic. (Thesurveyshavebeenpublished
togetherasTwo Nationwide Surveys. Pilot Assessments of the Unmet Legal Needs of the Poor and
of the Public Generally [1989], which is availablefrom the AmericanBar AssociationOrder
Fulfillment Department.)

Thepilot nationalsurveyof thecivil legalneedsf thepoor,conductedy the SpangenberGroup,
gatheredlatathrougha statisticallysignificantrandonnationaltelephonesamplingof low-income
householdsRespondentaereaskednvhethertheyhadencounterednyof 34 civil legalproblems
in the past yeaandwhethertheyobtainedegal helpfor eachproblemencounteredBasedon the
responsesf500householdghestudyprojectedhatin 1987low-incomehouseholdseceivedegal

asgstancefor approximately 4.9 million problems but receved noassstancefor an additional 19

million problems.

Thesecondsurvey,conductedy BarbaraCurranof the AmericanBar Foundationwasdesigned

in partto providecomparisonsvith the 1977AmericanBar Foundatiorstudy.The Februaryl 989
study consistedof a separate randam national telephore survey of 1500indviduals sleded to
reflecttheU.S.adultpopulationiving in householdsThestudyfocusedntheincidenceof selected
personalgivil legalproblemsamongadultsatall incomelevelsandtheuseof legalserviceproviders
andothermechanism# resolvingsuchproblemsRespondent&ereaskedabouttheincidenceof
four specific personalivil legalneedghomepurchasesyills, divorces, consumer problems) and
the related use of legal services.

The survey findings with resped to low-income persons are notable and troulding. The survey
conductedy theSpangenberGrouprevealedhatapproximatel\80%of thelegalproblemsf the
poor go unaddressed?redictably,the surveyresultsfor more affluent citizensreflect a higher
utilizationof lawyers NonethelesgheCurranstudyindicateghatduringthethreeyearperiodcited
in the survey,an appreciablenumberof Americansat all incomelevelswith commoncivil legal
needslid notobtainlegalassistancel hosewho consideredisinganattorneybutdid notseeksuch
assistanceitedavarietyof barrierancludingcost,uncertaintyaboutthevalueof legalintervention
andlackof knowledgeabouthowto find acompetenattorney Thestudiesunderscor¢éheanecdotal
evidenceadentifiedby conferencarticipantsthesystemsowin placeto helplow- andmoderate-
incomepersondind legalhelp are inadequate. The study findings provided an empirical basis for
the concernwhich promptedthe decisionto sponso the conference - the dea sense that for poar
andmoderate-incomAmericanghepromiseof equalaccesso justicewasillusory. Thetaskof the
conferenceavasto acknowledgeéheseshortcoming&ndto pointthewayto sensibleworkableand
comprehensive mechanisms for improving access to our justice system.



CONFERENCE PROCEEDINGS

FromtheoutsettheConferencen Accesgo Justicein the1990swasintendedo beopen-minded
in its agendandwide-rangingn its searclfor solutions Conferenceleliberationsncludedawide
variety of issuesand approachessangingfrom broadbasedocietalconsiderationgo narrowly
focusedincrementaimprovementsn existingdelivery systemsThe resulting report refleds the
diversity of the proceedingslt is an amalgamof policy changesstrategiesfor reform, new
initiatives, mid-course correctons, and cautious experimentation. The wnference properly
recognizedhatbothfine-tuningof existingsystemsandsweepingchangesrecalledfor. In light
of thecomplexityandrichnesof thediscussionsitthe conferenceno attemptwasmadeto reduce
the conferencaleliberationgo avote or to establistrigid priorities. Thefindings outlined below
constitute those issues,policies, or strategieswhich engenderedsupportfrom a majority of
conferenceparticipants.It is fair to say that no single item was universally embracel by all
participantsIn virtually every instance, significant reservations were expressed. However, with
respect to a number of critical issues, an overall consensus of the conference emerged.



CONFERENCE DELIBERATIONS
BASIC CONCEPTS AND PRINCIPLES

On Defining Access to Justice

Forbothlow- andmoderate-incompersonsthe conceptof accesso justiceanddeliveryof legal
serviceshouldnotbeviewedassynonymousvith acces$o anattorneyaccesso judicial process,
orindividualrepresentatiorzorbothgroupsabroadrangeof strategiesservices, providersandfora
should be available.

On the Need for a "Civil Gideon"

In thoseinstance® whichrepresentatiois essentialastrongconsensusmergeattheconference
in supportof theneedfor a"civil Gideon,"theestablishmentf arightto counsehtpublicexpense
in civil mattersfor indigent persons. A statement of principle drafted for the conference states, in
part, that"[E]qual justice under law, guaranteed by ou system of government, is a fundamental
premiseof our society.In this societythe individual having acess to a trained advocae and
counseloenjoysanadvantagen dealingwith otherswho do not. Societyhasa duty to seethatno
individual,becausef economicircumstancds disadvantagebly lackof access$o suchassistance.
This is an obligationof the entiresociety."As notedin a paperdistributed to the mnferees, the
United Statesstandsaloneamongmajor Westerncivilizations in failing to identify the right to
counsel in civil matters as a fundamental and enforceable right.

Despitethe broad consesus with regard to the establishment of a avil Gideon, participants
identified a series of caveds and concerns which must be aldressed. One dea pitfal is the
experiencewith respectto indigent criminal defensejn which the mandatefor coursel, when
coupledwith inadequatéunding,hasoftenledto overburdeneddvocatesandinadequatsystems
thatprovideonly theillusion of effectiverepresentatiorimplementatiorof abroad-basedght to
counselvouldrequiresomeagreementnthethornyissueof identifying essentialegalassistance,
a processvhich someparticipantdearedwould result in a narrow, functional right which left no
roomfor strategi®rcontroversiaissuesandapproacheonferencgarticipantalsoidentifiedthe
dauntingadministrativeomplexitiesn integratingacivil Gideonwith existingdeliverysystemsor
poorpersonsTheconferencalid notdecisivelyaddresshesedlifficult definitionalissuesalthough
therewassupportfor ageneratheorypremisednthenotionof providinganevenplayingfield: a
systenof justicethatprovideshepoorestindleastpowerfulwith thesameangeof legalassistance
currently available to the most powerful and wealthiest segments of our society.

Therewasno consensusn the mosteffectivemethodto implementa broad-baseéntitiemento
counsd. In light of the national climate and current budgetary constraints, some felt that
establishmentf acivil Gideonthroughlegislationwaspolitically infeasible Othersciting aseries
of unfavorablecourtdecisionntheright to counselpredictedhatestablishingright to counsel
throughlitigation wasequallyunlikely. It wasnoted however thatin thecriminaldefenseareathe
concept of droad-basedght to counselwasprecededy a numberof opinions which identified
alimited rightto counseln mattersof greatcomplexitywhereasignificantright wasatstake Some
confereesuggestedhat an analogousfinite andincrementa approach shoud be tested for civil
representation.

Inadknowledgingthese seriousimpediments, the cnfereesremgnzed that implementation o a @vil
Gideonconcepis alongtermgoal.Nonethelesst wasfelt thattheorganizedarshouldbeginnow
to build supportanddevelopstrategiesor establishinghe conceptAs onepersonasked,'We are
deeplytroubledby the closingdownof emergencyoomsto poorpeoplewith medicalcrises Why



shouldwe toleratethe inability to provide even the most criticd legal services to those same
people?"Suggestedirst stepsincludedthe adoptionof an ABA policy favoringa avil Gideon,
researclandanalysisof theexperiencef othernationswhich do providesomebasiclegalservices
to low-incomepeasons, and an evaluation d strategies which could be employed at the state and
federal levels to initiate at least selective implementation of the concept.

On State-Level Planning

The confereesecommendedhat eachstate,perteps under the leadership o its upreme ourt,
shouldundertakea processof analysis,discussionand planninganalogais to the Consortium's
conferencandfutureplanningprocess.t wassuggestethatthe AmericanBar Associatiorcould
serveasacatalystandresourcdor thestatesencouragingnajorchangesindimprovementi those
aspects of the delivery system which can most effectively be implemented at the state level.

On a Comprehensive National Legal Needs Study

In general participantsstrongly supporéd the need for a wmprehensive national study o legal
needsand of patternsof utilization of legal services by low- and moderate-income persons. A
sophisticatedhationalsurvey- onewhich accuratelyreflectsthe complexityof legalneedsandthe
level of interventiomecessarto resolvethoseneedsis essentiato developingsoundpoliciesand
resourceaallocationprinciples,aswell asto planningandreevaluatinghecurrentdeliverysystems
for low-and moderate-income clients.

Thiseffortis notwithoutits difficulties andlimitations. Theconcepbf legalneedor legalproblem
is anelusiveone.As rightsexpandfor examplenewlegalneeds are identified. Representaiion
welfare fair heaings would na have been recognized as alega neel urtil due processrights for
welfarerecipientsvereestablishedParticularlyin theareaof legalservicegor thepoor,theconcept
of critical legal rights is not simply the sum of individual legal problems, recgnzed o
unrecognizedDespitethesedifficulties, therewasstrongsupportfor aneffectiveanalysisof legal
needs.

The survey conductedfor the cmnference by the Spangenberg Group contained the surprising
conclusion that two ou of three low-income persons who receved assstance with their legal
problemdid not obtain that assistancdérom a legal servicesprogam. Conference participants
strongly urged that a national legal needssurwey investigate the sources and reture of such
assistance.

On Responsible Experimentation and the Exchange of Ideas

Discussonsat the onferencereveded awedth of informationandexperienceregardingthedeli very
of servicedo low- andmoderate-incompersonsWithout an effectivecentralrepositoryfor that
information bdh its usefulnessand the cgadty for the exchange of ideas and eff edive strategies
acrosseconomicanddeliverysystemdinesarediminished Participantalsocitedthecurrentlack
of experimentatiorandresearchasa major impediment to innovation. As one participant noted,
"responsibleesearclin theareaof legalservicedor thepoor]cameto a halt" in the1980sdueto
resource limitations and the LSC's politicization of experimentation.

With respectotheprovisionof legalservicego person®f moderateneansthereappearso bevery
little cross-fertilizatiorandcommunicatioracrossleliverysystemlines.Lawyerreferralservices,
for example, may benefit from what prepaid acqgdaashavediscoveredbouttelephone advice
andreferral, but currentstructuresdo not promoteregularcommunicaion d this type of infor-
mation. This may, in part, be a resultof the AmericanBar Association's current structure with
variousaspectof moderate-incomeelivery distributedamongnumerouscommitteesandsome
sections. Efforts should be maderioreasepportunitiesor substantive interaction among these



entities.

It wasthesensef theconferencéhattheABA ConsortiunonLegalServicesandthePublicshould

enhancéts clearinghouseoleto serveasacatalystfor innovationandresponsiblexperimentation
acrossncomeandspecializedieliverylines.A suggestedirst steptowardthatgoalis thecreation

of aConsortiunpublicationwhichfocusedroadlyonaccessanddeliveryissuesandwhichis made

available to a wide range of interested persons and groups.

On the Crisis in the Criminal Justice System

The Access to Justice Conferemzasnot designedo addresshe problemsplaguingthecriminal
justicesystenor congestioranddelayin thecourts putconfereesonethelestoundtheseproblems
permeatingtherdiscussionsTheinability of thejusticesystento effectivelyaddresgvenasmall
percentagef seriouscrimecasestheimpactof heightenedlrugenforcemeneffortsonanalready
overwhelmedusticesystemandthedelaysexperiencedby civil litigantsastheresultof theseand
other pressures on our courts significantly impede accgsstimein civil matters.This crisisnot
only paralyzeghejusticesystemijt reinforceghepublic'sperceptiorthatjusticein Americais not
even-handedpeedyor effective.Acknowledginghisissueasbeyonahescopeof theconference,
participantsionethelesstronglyrecommendethattheAmericanBar Associatiorundertakesone
of its highest priorities a concerted effort to address this crisis in the criminal justice system.

ENTRY INTO THE JUSTICE SYSTEM

On the Need for Public Education

Confereesdentifiedanumberof barriersthatdiscouragesffectiveuseof thelegalsystemby low-

andmoderate-incompersons. Chief among them was lacknformationaboutthelegalsystem,
the potentialbenefts of legal intervention, the cost and impad of representation, and the options
availablefor theprovisionof adviceandassistancd?sychologicabarriersjncluded dstrust andfea

of lawyersandconcernsaboutthe efficagy of the justice system, are dso prevalent. Participants
encouragedhe developmentof educationalprograms and an assessnent of the feasibility of

institutional adwertising by the bar to provide consumer information and to address feas and
concernsaboutthe legal system.While most participants did na identify this effort as a high
priority, particularlywith resged to low-income dients, it was felt to be important in light of the
Conference'stherrecommendationt broaden the range of legal providers, solutions and fora
availableto consumersAs oneparticipantputit, "the modelof consumechoicein theabsencef

consumer information is a model of disaster."

On the Need for an Effective Entry Point

Oneof the Conference'sajorareasf focuswasthe procesdy which low- andmoderate-income
personsdentify aproblemashavingalegalcomponententeringthelegalsystemandhavingtheir
problemdiagnosed and referred for appropriate adion. At present, the organized bar and aher
groupsexpendconsiderableesourcesn initial contactwith personsvho believethattheyhavea
legalproblem.Confereegenerallyperceivedhoseresourceaslessthanoptimally developedand
allocatedIt wastheconsensuef theConferencehatthereis aneedfor amoreeffectiveentrypoint
into the system for low- and moderate-income clients.

On Early Substantive Intervention

Accordingto statisticgeportedn thepapergpreparedor theconferencehetweer60and80percent
of requestdor legalassistanceesultin referral,adviceor brief service However it wasnotedthat
theexpeditiougesolutionof suchahigh percentagef inquiriesmaynotbeuniformly appropriate.
In legalserviceprogramdor the poor, brief serviceor advicemaybe providedbecauseesources
donotpermitmoreextensivaepresentatioratherthanbecausdimited interventionis the optimal



dispositionof a particularinquiry. In agencieshat provide servicesto or channelinquiriesfrom
person®f moderateneansthehighrateof resolutionthroughbrief servicemayreflectafailureto
accurately diagnose the complexities of the issue or may be a result of economic factors.

Despite these concerns, it appears that a signifizaportion of problems presented by low- and
moderate-incompersonganandshouldbeproperlyresolvedattheinitial pointofentry.Currently,

in many instancesthat point of entry is staffed by the least experienced and substantively
knowledgeabl@ersonneiln anagencyor program.Thegoalat presents oftento screerout cases
attheentrypoint,ratherthanto attempto resolveissuesanticipatinghatsubstantivassistanceill

be providedlater in the process As one of the mnference papers pointed ou, this leads in some
instanceso theanomalousituationin which organizationspendmoreresourced turningaway
applicantsfor servicesthanin providing assistanceThe costsof thesepradices - in consumer
dissatisfaction, inefficiencygndlost opportunities is unacceptable. A strong consensus emerged
atthe Conferencehatsystemshouldbeputin placeto providesubstantivassistancatanearlier
stage than is presently available.

To effectively implement such systems, conferees supported intake and referral modetsevhich
staffedby well-trained substantivel\knowledgeabl@eoplewho havethetime andtheexpertiseéo
resolvelegal problemson the spot with advice atelephore cdl, limited reseach or aletter when
appropriateanumberof participantsitedthemodelusedin manylaw firms in which moresenior
attorneys- regardlesof whetherthey will ultimately provide substantive services to a dient -
conductthe initial client interviewsandappropriatelyrefer eat client within the firm. As one
conferencattendeguitit, "it isillogical to makereceptionistthemajordelivererof legaldiagnosis

[to low- and moderate-income persons] in this nation."

While the volumeof requestdor assistace and the far more limited resources in dfices rving
low- and moderate-income dients may cdl into question the replicability of the law firm model,
thereareindicationgthatintakesystemsprovidingearlysubstantivénterventionto thoseof limited
means can be dfedive. The toll-freelega services "hatling" for older persons developed by the
AmericanAssociatiorof RetiredPersonsvascitedasamodel.Staffedby contraciattorneysvhose
advice and lrief service ae reviewed by a supervising attorney, this srvice resolves a large
percentag®f inquiriesduringtheinitial telephonecall or after somebrief service.Callerswhose
problems cannot be readily resolved are referreditttionalhelp based on sophisticated referral
information.Thestafffollows uponselectedeferralso deerminewhether they proved satisfadory.
Thedevelopmenbf anaccessystemwhich specializesn brief serviceard referral, whether it is
establishedsafree-standingerviceor asa componenbdf anotherorganizationwill freedelivery
programgo focustheirresources®nthetaskof providingmoreextensiveassistancesuchasclient
representationn court or at an administrativehearingin matters which require that level of
intervention.

On Diagnostic Protocols

The effective and cost-efficientoperationof hotlinesand similar access ystems requires the
developmentf diagnostigrotocoldor routineproblemghatidentify therangeof legaloptionsand
therangeof providersappropriatdor thecaller'sproblem.Dependingpnthenatureof adivorce for
example,callersmight be given brief advice @ncerning the feasibility of the adion, as well as
information about private counselo se programs and mediation options.

On Interdisciplinary Referral Systems

Conferenceparticipantsalso supportedthe conceptof linking programswhich perform legally
orientedintake, diagnasis, and referral with those of other disciplines and with ather referral
networks;itherebycreatinga solution-driversystemwhichrespondgomprehensiveljo consumer



needsAn interdisciplinaryapproachwould removesomeof the psychologicabarriersthat now
inhibit effective useof the legal system.In addition, sincemany problems experienced by low-
incomeandmoderate-incomperson$avenon-legadimensionsinterdisciplinaryintakeprograms
wouldprovidemorecomprehensivassistancw clients.To theextentthatcurrentethicalstandards
discourge an interdisciplinary approac, conference participants urged a caeful review of those
standards to permit effective partnerships.

On Lawyer Referral Services
Conferencgarticipantsagreedhatsomeexistingintermediarieshatserveaspointsof entryto the
legal system- including bar-sponsorethwyer referrd services that do nd provide substantive
screening before referral - are not functioning wiglle AmericanBar Foundatiorstudyprepared
for theconferencesuggestshatonly onepercenpf peoplewhoconsultedalawyeronacivil matter
foundthat lawyer througha lawyer referral service Given the overall number of lawyer referra
services nationwide, their low rates of referral to lawyers bears close examination.

Confereegenerallyagreedhatin manycasesawyerreferralservicesarebeingaskedo undertake
a point-of-entryrole that, by virtue of their structureand staffing, they canna properly fulfill .
Confereesuggestedhatsomelawyerreferral services might be enhanced to include substantive
interventioncapacity Suchexpansiomequiresconsiderableestructuringincludingtheadditionof
substantivelyknowledgeablestaff, diagnosticprotocols,and the establishmenbf close ties to
consumemgroups. Over the past decale, the gproad in operating structures for lawyer referral
serviceshaschangedo includea public servicecomponentstaffedby knowledgeabl@andtrained
staff, which offers an enhanced cgpadty to screen, refer, and assst cdlers as appropriate. These
structures knownaslawyerreferralandinformationservices havedemonstrablymprovedservice
tothepublicandreducecdho-showrates Sincethatexpansiormaynotalwaysbefeasibleanumber
of lawyerreferralservicegnight electamorelimited capacity specializingn helping people find
anappropriate lawyer, once the ndedalawyerhasbeendeterminedTo successfullyjundertake
thisrole, in light of the conferences discusson d barriers to the use of attorneys, lawyer referra
serviceshouldupgradeheiroperationspfferingtheconsumegreaterchoicein attorneyselection,
providingsignificantlymoreinformationaboutattorneystheir feesandtheir levelsof experience,
andensuringhecompetencef attorneysgprovidedthroughtheservice Forservicegocusingonthis
morelimited role,it wasanticipatedhatthenumberof inquirieswould diminish,butthatthecalls
wouldbemoreappropriateo theirfunctionof helpingconsumerso selectattorneysn aninformed
manner.

DELIVERY OF LEGAL SERVICES

On the Legal Services Corporation

Conferencearticipantsstrondy endarsed the aurrent federally funded delivery system for low-
incomepersonsThat system continues to be fundamentstiynd,despiteyearsof adversityand
woefully inadequate resources. Most natably, the present system encourages the development of
highly effectivestrategiadesponset® povertylaw problemsanefficientandcost-eff edive gproach
to preserving the legal rights of poor persons.

Confereegdecriedthe currentpoliticization of the Legal ServicesCorporation and condemned
existingpracticesandpolicieswhichinhibit theability of programgo effectivelyservetheirclients.
Singledoutfor concernveretheover-regulatiorof legalservicegprogramsparticularlylimitations
ontheuseof privatefundsandrestrictionsonthescopeof programclientsandadvocacyactivities.
The paperwork burden imposed on programs was also criticized.

On Delivering Legal Services to Non-Indigent Persons



With respectto intake systemsthat enableconsumerdo effedively access the justice system,
confereessupportedthe evolution of more effective modelsthat cut acrossincomelines. With
respecto deliveryof morecomprehensiveerviceshowevergconferenc@articipantsawdistinctly
different public policy considerationgapplying to the poa and to persons of moderate means.
AverageAmericanswith someresourcegertainly experence difficulty in finding and affording
legal assistance-or thesepersons, howvever, solutions sioud focus on strengthening the private
marketfor legal servicesjncreasededucationrandinformationfor consumersandthe removal of
barriersto innovationswhich could provide abroad range of more dfordable services. For our
poorestitizens expandingptionsandloweringcostwill notputlegalassistancwithin theirreach.
Forthosewho cannotavailthemselvesf essentialegalserviceswithoutdeprivingthemselvesand
theirfamiliesof the necessities dife, governmenmust,asa matterof public policy, interveneto
provide that assistance. Although conference particigmsligsvedthatproviders of legal services
tolow- andmoderate-incompersonfhiadmuchin commonandmuchto learnfrom eachotherwith
respectotechniquegjeliverysystemsandstrategiesasapolicy matter theysawthesdéwo delivery
systems as distinct.

Thisdistinction,howeverwastemperedy arecognitionthata substantiahumberof personsvith

incomessomewhat in excessof the federal poverty gudelines are dso presently unable to seaure
legalservicesn themarketplaceTheConferencesupportedheencouragemertf awiderrangeof

feeplansby privateattorneysvhichwouldtakeinto accountheresourcdevelsof potentialclients.
Despitesomeconcernsgconferencegarticipantsalsofavoredsomelimited, measued experimen-

tationwith provisionof servicedyy legalserviceprogramgo themarginallyindigenton asliding
feescde. A number of confereesfeaedthat already inadequate programresourceswould bediverted

to clientswho could pay something. Others felt that the aldition d a group d clients with a
potentiallygreatenoicein publicdebatevouldyield morefavorableresolutionof issuesmportant
in thelivesof poorerAmericansSomeparticipantsuggestethatthefocus,evenfor themarginally
poor, shouldbe on thosesubstantivassueswherethereis commongroundwith persons with

incomesunderthe federalpoverty guidelines - e.g., dsability programs, spedaa educaion, and
health services in rural areas.

On Expanding Private Sector Delivery of Personal Legal Services
Confereesiotedthatthereshouldbe no dearthof servicesaval able to moderate-income people.
Many of thenation'dawyersarein solepracticeor smallfirms - preciselythetypeof practicewhich
should be appropriatefor the provision of personallegal services.As of 1985, therewere ap-
proximately225,00solepractitionersn theUnited Statesyith anotherl03,00Qpersonsn firms of
five andunder.The Curranstudy'sfindings suggesthatthereexistsa significantuntappegaying
marketfor personalegal services Studiesof smallfirms andsole practitionershaveshownthat
theselawyersat times have unused cgpadty available. Some nferees suggested a study to
determinewhy thereappeargo be no marketfor this under-utilizedattorneytime, despite the
numberof under-servednoderate-incomelients. Conferenceparticipants suggested that the
professionn generaldoes not valupersonalegal servicesand,accordingly thattherehadbeen
little effort madeto teachattorneyshow to attractmodeste-income dients and provide basic
servicesn acost-effectivananner.Theyencouragetrainingandresearcho developstreamlined
andeconomicamethoddor handlingrelativelyroutinematterssothatmodestasesndmoderate-
income consumers are not priced out of the marketplace.

On Involvement by Non. Attorneys

The conferencestrongly supportedhe relaxation d current barriers to the involvement of non
attorneysin the provision of legal asdstance and cdled for careful experimentation with lay
advocacyprogramgo determinevhetherandhow suchrepresentation will i ncrease accesto the
legalsystemRepresentatiohy non-lawyershouldbeafunctionof theclient'sproblemratherthan



theclient'sincomelevel. As oneputit, "everyones allowedto shopat Filene'sbasement.Indeed,
sincelegal servicesprogramsfor the poor havepioneerd the use of nonattorneys, the greaest
expansion of their use would be among people of moderate or greater means.

Conferencearticipant®bservedhatin manystaesfunctiona taskspreviously reservedfor lawyers
are now being undertakerby other professionalsr trainedadvocatesincluding tax preparers,
accountantggealestatdrokersandindependenparalegalsBeyondacknowledginghatsomeaw-
relatedmatterssimply appeato be of little interestto mostattorneysn private pradice, the con-
fereesalso agreedwith one participant'sremarkthat "there are sometasks for which a legal
educations neither necessary nar sufficient.” Finally, some conferees believed that some people
with legal problems might be more willing to consult a non-lawyer.

In light of the conference'secommendationthat skill ed experts, typicdly attorneys, be used in
point-of-entry screening(see "On Early Substantive Intervention," abowve), some participants
envisionedhatreshapindpothaccesanddeliverysystemsouldproduceadifferentrole, rather than
areducedole, for lawyers.Attorneyswould be much more actively involved at the pahentry

into the legal system to ensure expert diagnosis of problems, while the selection of an appropriate
serviceprovider from amonga broad range of options would be determined by the nature of the

problem and the client's preference.

Degite strong suppat for eliminating barriers to asgstance by nonattorneys, conferees raised a
numberof concerngegardingheefficacyof theirrole. Someconfereesuggestethatwith almost
half the nation's750,000lawyersin smal firms or sole pradice tapping the existing retwork of
trained,regulatedawyers is preferable to establi shing a second cadre of service providers. Other
conferee®bjectedhattheinvolvementof non-attorneysouldnotbereliably projectedo improve
accessor lower costs. They argued that a properly trained and regulated lay advocae, with
appropriatetechnology,malpracticeinsurance and certification costs, coud na charge _fees
markedlylower thanthoseof attorneysn smallerfirms. Someparticipants aso vaced concerns
about quality and quality control, while others argued that permitting representation by a non
attorneywhenthe other party was represented by coursel creaes an imbalance which in effed
results in second class justice.

On the Regulation of Non-Attorneys
Confereesupportedurtheranalysisandexperimentatioto seekanswerso athresholdssuewhere
therewasnoconsensusvhetheithereshouldberegulatiorof non-attorneyegalservicegproviders,
and,if so,whatthenatureof theregulatoryauthorityshouldoe.Recommendatiorettheconference
rangedrom simpledisclosurghattheindividualwasnotanattorneywith theselectioreft toclient
choice toasystenof certification mandatedraining,regulatiorandoversight Confereesverealso
unableto cometo anyresolutiononeitherthenatureof theproblemsor thetypesof activitieswhich
a non-attorney could undertake as effectively as a lawyer.

On Expanding Prepaid Legal Services for Moderate-Income Persons
Confereesitedprepaidegalserviceplansasaneffectivevehiclefor theprovisionof legalservices
toperson®f moderateneansTheyurgedCongress$o permanenthgnactSectionl20of thelnternal
RevenueCode,which provides favored treament for employer-funded prepaid plans, and aso
supportedstepsto encourage attorney participation in prepaid panels. Conferees also identified
severalssuedor furtheranalysisandresearchSomeparticipantexpressedoncerraboutthelack
of quality control mechanismsn prepaid pans. Others were mncerned that the proliferation in
accesglans ratherthanfull serviceplans,reflectedfinancialconsiderationsf profitability rather
than informed client choice, and questioned whether access plans meet clients needs.



On the Need for Alternatives to Representation
Conferenceparticipantsdiscussea variety of alternativego representatiorincludingalternative
disputeresolution,de-legalizationof certainlegal matters, and pro se and self-help efforts. In
generalconfereedelievedhatwhile thesemechanismsouldnotandshouldnotbeseerassubsti-
tutes for representation, they did offer viable options in appropriate cases.

On Alternative Dispute Resolution Mechanisms

In generaltheconferenceupportedncreasediseof alternativedisputeresolutionmechanism
appropriatemattersinvolving low- and moderate-income persons. They urged law schods and
continuinglegal educationprovidersto incorporatecourseson disputeresolutioninto the core
curriculum.

Participantstronglyfavoredtheinformeduseof ADR mechanismby person®f moderateneans.
Conferenceparticipantgdid note that the greatest growtithe alternativedisputeresolutionfield

in recentyearsappeardo bein two area: use of nonjudicial mecdhanisms by major corporations
who find the courtsysten too slow, expensive and urwieldy, and participation in court-annexed
arbitration.Theyrecommendeturtherstudyontheuseof ADR by moderate-incompersonswith
emphasis on the reasons for the apparent under-utilization of voluntary mediation programs.

Participantsmore cautiously recommendedome expeimental collaboration between dspute
resolutionprogramsandlegalserviceofficesto determinghe mosteffectiveuseof mediationand
otherADR mechanismor low-in-come personsandto assessthe extent to which thesemecdhanisms
meaningfullyexpandaccesso justicefor poorpersonsWhile fundingfor legalservicego thepoor
mustnot be divertedfor this purposethereshouldbe thoudtful analysis of dispute resolution's
usefulnes situationcharacterizetly significantdisparitiesn thepartiestespectivenformation,
power,resourcesand influenceandresearchnto whetherprocesse&xist which can effedively
compensattor thesalisparitiesParticipantsotedthattheuseof mediatiorto resolvdargerpublic
policy disputesoffers paticular promise in light of recent changes in powerty law, such as the
developmenof welfaretowork programswherelegalserviceglientsandtheiradvocatesanmake
a significant contribution to the development and implementation of policy.

On the Role of the Law Schools in the Delivery of Legal Services
Confereesgreedhatlaw schoolscouldnotbeamajorproviderof servicedo low- andmoderate
incomeclients butdid supporfaw schooklinical programsandothereffortswhichprovidetraining
aboutandexposureo povertylawissueslt wasfelt thatlaw schoolscouldbemosteffectivein their
capacitiesas educaors and centers of reseach, bah in providing more information abou non
traditional disputeresolutionmethodsand by unértakingresearch onsubstantivepoverty law issues
and delivery techniques.

Conferencarticipantexpressedstrongnteresin experimentingwith themedicd trainingmodel
asameanf involving law studentsn povertylaw practicedespiteheobviousresourcgroblems
raisedby this dternative. It was suggested, for example, that the third yea of law schod could
becomeaninternshipyear,to be spentatalegalservicesor publicinterestiaw program,underthe
supervision of that program's attorneys.

On Law School Support for Legal Services to Low- and Moderate-Income Persons
Theconferencedentifiedlaw schoolsasanimportantfactorin thesocializatiorof law studentsand
encouragedheir efforts to inculcae the value of pro bonoservice It was aso felt that the law
schoolsin the pasthad contributedto the profession’'sievaluationof a personallegal services
practice and that the schools, as part of th&gralization role, should encourage students to enter
such a practice.



On Expanding De-Legalization

Conference attendestrongly supported the de-legalization of relatively routine matters in which
thereis nostrongstateinterestAt presenthighly routinecasessuchasuncontestedivorceandthe
administratiorof smallestatestill requirecomplexcourtprocesses manystatesThetransaction
costsof thesematterscouldbereducedconsiderablyy removingthemfrom thejurisdictionof the
courtandprovidingsimpleprocedurefor theiradministrativeesolution Confereegncouragethe
AmericanBar Associationto work with statebarsandlegislaturego identify thoseareaghatneed
notberesolved in the adversarial cosytstemandto supportiegislationto removethemfrom the
judicial processFor matterswhich still must proceed throughthe ourts, conferees suppated
simplification of procedures so that transaction costs and delay could be reduced.

DEVELOPMENT OF RESOURCES

On Public Funding for Legal Services to the Poor

In keegping with the mnfereés suppat for a dvil Gideon there was a strong consensus that
governmentat all levelshasan obligationto adequatelyfund legal servicesfor the poor. Many
participans felt that eff orts to increase government fundng, particularly at the federal level, will
succeeanlyif theyarepursuedn thecontextof aclear finite, measurablandachievablgoal.One
approachsuggestedoy conferees would focus on those aeas of legal neal for which legal
representatioms essentialdevelopinga concreteformula for fundng services to addressthose
needs.Anotherinnovativeapproachwhich surfacedwasthe notion of a matchingor challenge
partnershigrogram,n whichtheorganizedarwould request doubledfederalappropriatiorfor
legal servicesto the poorin retum for its commitment to doulde the suppat provided by the
profession.

On Additional Approaches to the Funding of Legal Services
Thel1980ssawsubstantiainnovationin thedevelopmentf additionalpublicsource®f fundingfor
civil legal servicesto the poor. Conferenceparticipantsidentified a numberof fruitful fundng
theorieswhich havebeenadoptedn afew jurisdictions as well as promising, bu whaly untried
approaches. These include:

. legalservicesdedicaed genera revenue dl ocationscan besought at thestate andlocd level;

. comprehensivéOLTA programsnow implemerned in 22 states, can be developed in the
remaining jurisdictions;

. programscan be put in place which result in net cost-savingsto the states through
representatioof clients.Examplesncludestate-fundegrogramgo supportepresentation
of SupplementabecuritylncomeandSocialSecurityclaimantswhich savestateghe cost
of providing financial assistance&o theseclaimants,and fundsfor the representation d
tenantdacingevictionin areasvherethere is aourt-ordereabligationto provideshelter
to homeless persons and the city must bear the high cost of homelessness;

. userfees--costpaidby thosewho benefitfrom or usethejusticesystem--mighbeadopted.
Thisconcepincludesprogramsalreadyin place suchasfiling feesurchargesarmarkedor
civil legalservicesaswell asnewproposalsmostnotablyadedicatedyrossreceiptdaxon
lawyers' professionalincome. Someconfereesidentified a numberof obstacleso this
approachincludingthenhistoricaloppositionof thebarto asimilarinitiative - aproposafor
aprofessionatervicesalegax. Otherswarnedof the potentiallyregressivenatureof such
aproposallt wasarguedijn rebuttal thatthegrossreceiptdaxwould behighly progressive
since business enterprises and wedthy individuals presently employ a dispropartionate



percendge of legal resources and would pay most of the tax. Still others felt the tax could

be mademore progressiveby limiting it to lawyerswith revenuesn excessof a certain
amountOthercaveatgposedwith respecto thisapproachncludedfearsthatthesuccessf

suchataxwoulderodethesocietabbligationto fundlegalservicedor thepoor,alarmatthe
prospect that jurisdictions might ultimately allocate these funds to other usesraedn
overthelimitationsin somestateswith respecto useof dedicatear targetedaxesDespite
thecontroversyengenderedly this proposaljt wasfelt thatthe concepif agrossreceipts
tax should be further explored;

. anotherinnovative idea that sufaced at the cnference was the dlocaion to a fund
supportinglegal servicedor the poor of a portionof punitive damage avards which are a

windfall to the client. Similarly, it wasuggestedhatclass action awards which could not

bedistributedin a cost-effectivemannerbecausef the smdl size of the recovery for any
individual member of the class could become part of a legal services fund;

. confereeslsosuggestednexpansiorf theuseof contingencyeesandfeeshiftingawards
into newareasFor examplejt wassuggestedhatlegal fees be avarded to those seeking
benefits from the state whenever the state incorrectly withheld those benefits;

. another, similar propcsal cdled for the inclusion d fundng for legal services in all
legislationthatcreateentittemenprogramssincerepresentatioto ensureghatbenefitsare
properlyawardedandthatthe programsareproperlyadministereghouldproperlybeseen
as part of the cost of these programs.

Anotherpotentialsourceof fundsidentifiedattheconferencarethoseprivateinterestsvhichoften
benefitfrom the representatiof poor personsFor example hosptals might be gproaded to
support a program to obtain Medicaid or Medicare benefits for individuals.

On the Legal Profession's Contribution to Legal Services for the Poor

Although they acknowedged that ensuring the provision d legal services for the poa is an
obligationof societyasawhole,theconfereesdentifiedaspecialkole for thebarin providingboth
pro bonoservicesandsupplementalunding for legal services Spirited debate on the question o
mandatorywersussoluntarypro bono serviceby lawyerdeft theconfereeslivided,buttheystrongly
favored the promotion and supportpob bono service in every way possible.

. Despit the ladk of consensus on mandatory pro bono, the confereesagreedthat the
organizedarmustclarify thenatureof its pro bono obligationanddefineareasonabléevel
of expectation and achievement.

. The confereesalsourgedthe organizedbarto establisha concretegoal for increasing its
financial support for legal services.

Althoughno consensusvasreachedconfereegndorsedheconcepf specialassessments the
bar - akin to assesgments for client seaurity funds - for the suppat of legal services througha
surcharge on attorney registration fees.

On the Need for a Clearinghouse for Funding Innovations

Conferenceparticipantsstronglyurged the American Bar Asciation to serve & a deainghoise
andcatalysin promotinginnovativefundingschemeandin enhancindinancialcontributiongrom
the bar. Jug as the ABA has provided leadership with resped to pro bono servicesand|OLTA
programsthebarshouldeducatehe professioraswell aslocal andstatebarswith respecto their



critical role in increasing resources for civil legal services to the poor.

On Procedural Rules Restricting Access to Courts and Administrative Agencies
Recentchangesin judicial and administrativepractices,including the imposition of Rule 11
sanctionsattorneysfeeslimitations, and dedsions on standing, have had a dispropartionately
negativampactonthepublicinterestbar.If resourcesireto beenhancedzourtandadministrative
agencyrulesmustpromoteaccess,atherthanrestrictit. Confereesirgedthe ABA to examinghese
barriersto access and to oppee any adions which restrict the resources available to poa and
disadvantaged litigants.



CONCLUSION

The Conferenceon Accessto Justicein the 1990swasbut a first step. Thisreport of itsresultsis
intendedto initiate a process of examination by state, locd and retional organizaions and
governmentalbodies of existing laws, regulationsand practices.In many areas further ex-
perimentatioror researctwill be necessary. In others, experience highlighted hereinpnoayde
sufficientbasisfor implementatiorelsewheref newprocedure®r programgo enhanceccesso
the civil justice system.

TheAmericanBarAssociationthroughthe ConsortiunonLegalServicesandthePublicandmany
of its otherentities,will continueto develg padlicy proposals and to mount national programs to
further broadenpublic accessto civil justice. Following the publication of this report, the
Consortiumwill offer technicalassisénce to state and locd bar assciations and court systems
interested in presenting conferences focusing onaccess to justice in their jurisdiction. Model
agendagyapersandotherbackgrounanaterialsandknowledgeable speakerswill bemade avail able.
It is hopedthatthis combinationof nationalleadershigandstimulusfor new developments at the
stateandlocal level will coalescedo producea rich harvestof improvementsn the civil justice
system throughout the next decade.

Esther F. Lardent
Conference Reporter
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