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Adopted by ABA House of Delegates
February 5, 2002

AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON LEGAL AID AND INDIGENT DEFENDANTS
CRIMINAL JUSTICE SECTION
GOVERNMENT AND PUBLIC SECTOR LAWYERSDIVISION
STEERING COMMITTEE ON THE UNMET LEGAL NEEDS OF CHILDREN
COMMISSION ON RACIAL AND ETHNIC DIVERSITY IN THE PROFESSION
STANDING COMMITTEE ON PRO BONO AND PUBLIC SERVICE

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOL VED, That the American Bar Association adopts or reaffirms THE TEN
PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM, dated February 2002, which
constitute the fundamental criteriato be met for a public defense delivery system to deliver
effective and efficient, high quality, ethical, conflict-free representation to accused persons who
cannot afford to hire an attorney.

FURTHER RESOLVED, That the American Bar Association recommends that each
jurisdiction use THE TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM,
dated February 2002, to assess promptly the needs of its public defense delivery system and
clearly communicate those needs to policy makers.
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THE TEN PRINCIPLES OF A PUBLIC DEFENSE DELIVERY SYSTEM
February 2002

1. The public defense function, including the selection, funding, and payment of defense
counsel,* isindependent. The pubic defense function shoud be independent from paliti cd
influence and subjed to judicial supervision orly in the same manner and to the same extent as
retained coursel.” To safeguard independence and to promote dficiency and quality of services,
anonertisan baard shoud oversee defender, assgned coursel, or contrad systems.> Removing
oversight from the judiciary ensuresjudicia independence from undue pdliti cd presuuresandis
an important means of furthering the independence of pulic defense.* The seledion o the chief
defender and staff shoud be made on the basis of merit, and recruitment of attorneys sroud
involve spedal efforts aimed at achieving diversity in attorney staff.>

2. Wherethe caseload is sufficiently high,® the public defense delivery system consists of
both a defender office’ and the active participation of the private bar. The private bar
participation may include part time defenders, a cntroll ed assgned coursel plan, a contrads
for services.®. The gppaintment process $oud never be al hac,® but shoud be acording to a
coordinated plan direded by afull-time aministrator whois also an attorney familiar with the

1 “Counsel” as used herein includes a defender office, a aimina defense dtorney in a defender office, a ontract
attorney or an attorney in private pradice accpting appantments. “Defense” as used herein relatesto bah the
juvenile and adult public defense systems.

2 National Advisory Commission on Criminal Justice Standards and Goals, Task Force on Courts, Chapter 13, The
Defense (1973) [hereinafter “NAC”], Standards 13.8, 13.9; National Study Commisgon on Defense Services,
Guidelines for Legal Defense Systems in the United Sates (1976) [hereinafter “NSC”], Guidelines 2.8, 2.18, 5.13;
American Bar Association Standards for Criminal Justice, Providing Defense Services (3" ed. 1992) [hereinafter
“ABA”], Standards 5-1.3, 5-1.6, 5-4.1; Sandards for the Administration of Assigned Counsel Systems (NLADA
1989) [hereinafter “ Assigned Counsel”], Standard 2.2; NLADA Guidelines for Negotiating and Awarding Contracts
for Criminal Defense Services, (1984 [hereinafter “ Contrading’], Guidelines I1-1, 2; National Conference of
Commissioners on Uniform State Laws, Model Public Defender Act (1970) [hereinafter “Model Act’], § 1Q(d);
Institute for Judicial Administration/American Bar Association, Juvenile Justice Standards Relating to Counsel for
Private Parties (1979 [hereinafter “ABA Counsel for Private Parties’], Standard 2.1 (D).

3 NSC, supra note 2, Guidelines 2.10-2.13; ABA, supra note 2, Standard 5-1.3(b); Assgned Counsel, supra note 2,
Standards 3.2.1, 2; Contrading, supra note 2, Guidelines|l-1, 11-3, IV-2; Ingtitute for Judicd Administration/
American Bar Association, Juvenile Justice Standards Relating to Monitoring (1979) [hereinafter “ABA
Monitoring”], Standard 3.2.

* Judicial independenceis “the most essential charader of afreesociety” (American Bar Asciation Standing
Committeeon Judicial Independence, 1997).

®> ABA, supra note 2, Standard 5-4.1

®“Sufficiently high” is described in detail in NAC Standard 135 and ABA Standard 5-1.2. The phrase can
generally be understoodto mean that there ae enough assgned cases to suppart afull-time public defender (taking
into acount distances, caseload diversity, etc.), and the remaining number of cases are enough to suppart
meaningful involvement of the private bar.

"NAC, supra note 2, Standard 135; ABA, supra note 2, Standard 5-1.2; ABA Counsel for Private Parties, supra
note 2, Standard 2.2. “Defender office” means a full-time public defender office and includes a private nonprofit
organizaion operating in the same manner as a full-time public defender office under a mntrad with ajurisdiction.
8 ABA, supra note 2, Standard 5-1.2(a) and (b); NSC, supra note 2, Guideline 2.3; ABA, supra note 2,

Standard 5-2.1.

9 NSC, supra note 2, Guideline 2.3; ABA, supra note 2, Standard 5-2.1.
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varied requirements of pradicein thejurisdiction.’® Sincethe resporsihility to provide defense
services rests with the state, there shoud be state fundng and a statewide structure resporsible
for ensuring uniform quality statewide.**

3. Clientsare screened for eligibility,*? and defense counsel is assgned and notified of
appointment, as 0n asfeasible after clients arrest, detention, or request for counsel.
Coursel shoud be furnished uponarrest, detention a request,*® and usually within 24 hours
thereafter.*

4. Defense oounsd isprovided sufficient time and a confidential spacewith which to meet
with the dient. Coursel shoud interview the dient as oonas practicable before the
preliminary examination a the trial date.® Coursel shoud have orfidential accessto the dient
for the full exchange of legal, procedural and factual information between coursel and client.*®
To ensure mnfidential communicaions, private meeting space shoud be availableinjails,
prisons, courthouses and cther places where defendants must confer with coursel .’

5. Defense counsel’sworkload is controlled to permit the rendering of quality
representation. Coursel’sworkload, including appanted and aher work, shoud never be so
large asto interfere with the rendering of quality representation a leal to the breach of ethical
obligations, and coursel is obligated to decline gpantments above such levels.® National
casel oad standards houd in noevent be excealed,*® but the mncept of workload (i.e., caseload

19 ABA, supra note 2, Standard 5-2.1 and commentary; Assgned Counsel, supra note 2, Standard 33.1 and
commentary n.5 (duties of Assigned Counsel Administrator such as supervision of attorney work cannot ethicdly be
performed by a non-attorney, citing ABA Model Code of Professonal Resporsibility and Model Rules of
Professonal Conduct).

1 NSC, supra note 2, Guideline 2.4; Model Act, supra note 2, § 10; ABA, supra note 2, Standard 5-1.2(c); Gideon
v. Wainwright, 372U.S. 335(1963) (provision of indigent defense services is obligation of state).

2 For screening approaches, seeNSC, supra note 2, Guideline 1.6 and ABA, supra note 2, Standard 5-7.3.

13 NAC, supra note 2, Standard 133; ABA, supra note 2, Standard 5-6.1; Model Act, supra note 2, § 3, NSC, supra
note 2, Guidelines 1.2-1.4; ABA Counsel for Private Parties, supra note 2, Standard 2.4 (A).

14 NSC, supra note 2, Guideline 1.3.

15 American Bar Association Standards for Criminal Justice, Defense Function (3" ed. 1993) [hereinafter “ABA
Defense Function”], Standard 4-3.2; Performance Guidelines for Criminal Defense Representation (NLADA 1995
[hereinafter “Performance Guidelines’], Guidelines 2.1-4.1; ABA Counsel for Private Parties, supra note 2,
Standard 4.2.

16 NSC, supra note 2, Guideline 5.10; ABA Defense Function, supra note 15, Standards 4-2.3, 4-3.1, 4-3.2;
Performance Guideli nes, supra note 15, Guideline 2.2.

1 ABA Defense Function, supra note 15, Standard 4-3.1.

18 NSC, supra note 2, Guideline 5.1, 5.3; ABA, supra note 2, Standards 5-5.3; ABA Defense Function, supra note
15, Standard 4-1.3(e); NAC, supra note 2, Standard 1312, Contrading, supra note 2, Guidelines 11 -6, 111 -12;
Assgned Counsel, supra note 2, Standards 4.1,4.1.2; ABA Counsel for Private Parties, supra note 2, Standard 2.2
(B) (iv).

9 Numericd caseload limits are spedfied in NAC Standard 1312 (maximum cases per yea: 150felonies, 400
misdemeanors, 200juvenile, 200 mental hedth, or 25 appeds), and ather national standards gate that casel oads
should “refled” (NSC Guideline 5.1) or “under no circumstances exceal” (Contrading Guideline 111 -6) these
numericd limits. The workload demands of cgpital cases are unique: the duty to investigate, prepare and try both
the guilt/innocence and mitigation phases today requires an average of almost 1,900 hours, and over 1,200 hours
even where a cae isresolved by guilty plea Federal Death Penalty Cases. Recommendations Concerning the Cost
and Quality of Defense Representation (Judicial Conference of the United States, 1998. See also ABA Guidelines
for the Appointment and Performance of Counsel in Death Penalty Cases (1989 [hereinafter “ Deah Penalty”].
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adjusted by fadors such as case complexity, suppat services, and an attorney’ s
norrepresentational duties) isamore acurate measurement.?

6. Defense oounsel’sability, training, and experiencematch the complexity of the ase.
Counrsel shoud never be assgned a case that coursel ladks the experienceor training to hande
competently, and coursel is obligated to refuse gppantment if unable to provide ethical, high
quality representation?*

7. The same attorney continuously representsthe dient until completion of the ase. Often
referred to as “verticd representation,” the same dtorney shoud continuowsly represent the
client from initial assgnment through the trial and sentencing.?” The atorney assgned for the
direa appeal shoud represent the dient throughou the dired apped.

8. Thereisparity between defense counsel and the proseaution with resped to resources
and defense counsel isincluded as an equal partner in the justicesystem. There shoud be
parity of workload, salaries and aher resources (such as benefits, tedindogy, faciliti es, legal
research, suppat staff, paralegals, investigators, and accessto forensic services and experts)
between proseaution and pullic defense.® Assigned counsel shoud be paid areasonable feein
addition to actual overhead and expenses.?* Contrads with private atorneys for pubic defense
services fhoud never belet primarily onthe basis of cost; they shoud spedfy performance
requirements and the anticipated workload, provide an overflow or fundng mechanism for
excess unwsual or complex cases,?® and separately fund expert, investigative and cther liti gation
suppat services.?® No part of the justice system shoud be expanded or the workload increased
withou consideration d the impad that expansionwill have on the balanceand onthe other
comporents of the justice system. Public defense shoud participate & an equal partner in
improving the justice system.?” This principle asumes that the proseautor is adequately funded
and suppated in all respects, so that seauring parity will mean that defense coursel isableto
provide quality legal representation.

2 ABA, supra note 2, Standard 5-5.3; NSC, supra note 2, Guideline 5.1; Standards and Evaluation Design for
Appellate Defender Offices (NLADA 1980 [hereinafter “Appellate”], Standard 1-F.

2 performance Guidelines, supra note 11, Guidelines 1.2, 1.3(a); Deah Penalty, supra note 15, Guideline 5.1.

22 N'SC, supra note 2, Guidelines 5.11, 5.12; ABA, supra note 2, Standard 5-6.2; NAC, supra note 2, Standard 131;
Assgned Counsel, supra note 2, Standard 2.6; Contrading, supra note 2, Guidelines 111 -12, 111 -23; ABA Counsel
for Private Parties, supra note 2, Standard 2.4 (B) (i).

2 NSC, supra note 2, Guideline 3.4; ABA, supra note 2, Standards 5-4.1, 5-4.3; Contrading, supra note 2,
Guideline Il -10; Assigned Coursel, supra note 2, Standard 4.7.1; Appell ate, supra note 20 (Performance); ABA
Counsel for Private Parties, supra note 2, Standard 2.1 (B) (iv). See NSC, supra note 2, Guideline 4.1 (includes
numericd staffing ratios, e.g., there must be one supervisor for every 10 attorneys, or one part-time supervisor for
every 5 attorneys; there must be one investigator for every three dtorneys, and at least one investigator in every
defender office). Cf. NAC, supra note 2, Standards 13.7, 13.11 (chief defender salary should be & parity with chief
judge; staff attorneys at parity with private bar).

24 ABA, supra note 2, Standard 5-2.4; Assigned Coursel, supra note 2, Standard 4.7.3.

%5 NSC, supra note 2, Guideline 2.6; ABA, supra note 2, Standards 5-3.1, 5-3.2, 5-3.3; Contrading, supra note 2,
Guidelines |l -6, Il -12, and passim.

2 ABA, supra note 2, Standard 5-3.3(b)(x); Contracing, supra note 2, Guidelines 111 -8, 111 -9.

27 ABA Defense Function, supra note 15, Standard 4-1.2(d).
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9. Defense counsel isprovided with and required to attend continuing legal education.
Counsel and staff providing defense services should have systematic and comprehensive training
appropriate to their areas of practice and at |east equal to that received by prosecutors.?®

10. Defense counsel issupervised and systematically reviewed for quality and efficiency
accor ding to nationally and locally adopted standards. The defender office (both
professional and support staff), assigned counsel, or contract defenders should be supervised and
periodically evaluated for competence and efficiency.

% NAC, supra note 2, Standards 13.15, 13.16; NSC, supra note 2, Guidelines 2.4(4), 5.6-5.8; ABA, supra note 2,
Standards 5-1.5; Model Act, supra note 2, § 10(e); Contracting, supra note 2, Guideline 111-17; Assigned Counsel,
supra note 2, Standards 4.2, 4.3.1, 4.3.2, 4.4.1; NLADA Defender Training and Devel opment Standards (1997);
ABA Counsdl for Private Parties, supra note 2, Standard 2.1 (A).

% NSC, supra note 2, Guidelines 5.4, 5.5; Contracting, supra note 2, Guidelines 111-16; Assigned Counsel, supra
note 2, Standard 4.4; ABA Counsel for Private Parties, supra note 2, Standards 2.1 (A), 2.2; ABA Monitoring, supra
note 3, Standards 3.2, 3.3. Examples of performance standards applicable in conducting these reviews include
NLADA Performance Guidelines, ABA Defense Function, and NLADA/ABA Death Penalty.
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REPORT
I ntroduction

“The Ten Principles of a Public Defense Delivery System” isapradical guide for
governmental official, pdicymakers, and aher parties who are charged with creating and
fundng new, or improving existing, systems by which pulic defense services are delivered
within their jurisdictions.! More often than nd, these individuals are non-lawyers who are
completely unfamiliar with the breadth and complexity of material written about criminal
defense law, including the multitude of scholarly national standards concerning the issue of what
congtitutes quality legal representation for criminal defendants. Further, they operate under
severe time constraints and do nd have the time to wade through the body of standards; they
neal quck and easy, yet till reliable and accurate, guidance to enable them to make key
dedsions.

As explained more fully in the sedions that foll ow, “The Ten Principles of aPublic
Defense Delivery System” fulfill sthis need. It represents an effort to sift through the various
sets of national standards and padkage, in a wncise and easily understandable form, only those
fundamental criteriathat are asolutely crucial for the resporsible partiesto follow in order to
design a system that provides effedive and efficient, high quality, ethica, conflict-free legal
representation for criminal defendants who are unable to afford an attorney. By adopting “The
Ten Principles of aPublic Defense Delivery System,” the ABA would crede, for thefirst time
ever, much-needed padlicy that is direded toward guiding the designers of puldic defense delivery
systems.

The Need for ABA Policy Geared Toward Designers of Public Defense Delivery Systems

The ABA Standing Committeeon Legal Aid and Indigent Defendants (SCLAID) has
provided tedhnical assstancein al 50 statesto bar leaders, legislators, and ahersinterested in
improving puldic defense services. Through ou extensive work in the states, we have learned
that oftentimes, the people who have the primary resporsibili ty for establi shing or improving
pubic defense delivery systems are not lawyers and have littl e or no knawledge in the areaof
criminal defense services. In the state legislatures, where many choices are made regarding the
design and fundng of these systems, there gopeasto be agrowing trend—the number of
legislators who are dso lawyers (and who would therefore better understand these isaues) is
dedining, and their terms are getting shorter.

Anather trendisthat in many states, the legislature, supreme @urt, governor, or state bar
asciation authorizes a “study commisson’ or “task force” to recommend plans for
establi shing or improving public defense delivery systems. Thisis espedally the case asthe
crisisin indigent defense—in terms of quality of services and resource avail abili ty—continues to
degoen acossthe country. These task forces generally have broad representation from all

1 “The Ten Principles of a Public Defense Delivery System” are based on a paper entitled The Ten Commandments
of Public Defense Déelivery Systems, which was written by James R. Neuhard, Diredor of the Michigan State
Appellate Defender Officeand former member of the ABA Standing Committeeon Indigent Defendants (SCLAID),
and by Scott Wallace Diredor of Defender Legal Servicesfor the National Legal Aid and Defender Association.
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branches of government and many sectors of the community. For example, task forces that were
recently established in North Carolina and Georgiainclude state legislators, judges, heals of
exeautive agencies, private dtorneys, and members of the ommunity. In Michigan, a
community organization cal ed the Michigan Courcil on Crime and Delinquency has taken the
lead and aganized atask force mmposed primarily of non-defense attorney groups to
recommend to the legislature amodel plan for puldic defense servicesin Michigan. The
commonality among all the task forcesisthe fad that the members voluntee their time and
operate under tight deadli nes within which recommendations must be made or else the window
of oppatunity closes, for pdlitica or other reasons.

Thereisno question that the people who are making these important deasions under such
severe time constraints desperatel y need reliable guidancethat is presented in an easily
understandable, concise, and sucdnct padkage. SCLAID has received numerous requests for
ABA pdlicy written for and dreded at the government officials and ahers who are resporsible
for designing pulic defense delivery systems; unfortunately, current ABA padlicy (in the form of
numerous ts of criminal justice standards) does not addressthis particularized need, as
explained further below.

Overview of National Standardson Providing Criminal Defense Services

The ABA was the first organization to recognize the need for standards currently relating
to the provision d criminal defense services, adopting the ABA Standards for Criminal Justice,
Providing Defense Services (now in its 3" edition) in 1967. The ABA Standards for Criminal
Justice, Defense Function, soonfollowed in 1971, and the ABA Guidelines for Appointment and
Performance of Counsel in Death Penalty Cases were alopted in 1989.

In addition, severa other organizations have adopted standards in this areaover the past
threedecades: the National Legal Aid and Defender Association adopted its Performance
Guiddines for Criminal Defense Representation in 1995,Sandards for the Administration of
Assigned Counsel Systemsin 1989 and Guidelines for Negotiating and Awarding Contracts for
Criminal Defense Servicesin 1984 the Institute of Judicial Administration coll aborated with the
ABA to crede the IJA/ABA Juvenile Justice Sandards, totaling 23 vdumes adopted from 1979
through 1980 the National Study Commisson onDefense Services adopted its Guidelines for
Legal Defense Systems in the United Statesin 1976 and the President’ s National Advisory
Commisgon onCriminal Justice Standards and Goals adopted Chapter 13, The Defense, in 1973.

Colledively, these standards contain the minimum requirements for legal representation
at thetrial, appeals, juvenil e, and death penalty levels and are aschdarly, impressve, and
extremely useful body of work. However, they are written for the most part for lawyers who
provide defense services, na for governmental officials or palicymakers who design the systems
by which these services are delivered. Asthe Introduction to the ABA Sandards for Criminal
Justice, Defense Function notes, “ The Defense Function Standards have been drafted and
adoped by the ABA in an attempt to ascertain a consensus view of all segments of the aiminal
justice @mmunity abou what good, professonal pradiceis and shoud be. Hence these ae
extremely useful standards for consultation by lawyers and judges who want to do‘the right
thing' or, asimportant, to avoid dang ‘the wrong thing.”” Further, the sheer volume of the
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standards make it impracticable for palicymakers or others charged with designing systems to
wade through them in order to find information d relevanceto their duties. Indeed, even one of
the small est of the volumes, the ABA Sandards for Criminal Justice, Defense Function, is71
pages in length and contains 43 Hack letter standards with accompanying commentary. Thus,
the standards do nd addressthe particular need for ABA padlicy expresdy direded toward those
who are resporsible for designing and fundng systems at the state and locd levels.

The Ten Principles of a Public Defense Delivery System

“The Ten Principles of a Public Defense Delivery System” fulfill sthisneed. If adopted
by the ABA, it would provide new padlicy targeted specificdly to the designers and funders of
pubic defense delivery systems, giving them the dear and concise guidancethat they neel to get
their job dore.

Conclusion

Through this resolution, the American Bar Asociation would fulfill a aiticd need by
providing, for thefirst time ever, apradicd guide (“The Ten Principles of a Public Defense
Delivery System™) for governmental officials, pdicymakers, and aher partieswho are charged
with creaing and fundng new, or improving existing, systemsto deliver effective and efficient,
high quality, ethicd, conflict-freelegal representation to accused persons who canna afford to
hire an attorney.

Respedfully submitted,

L. Jonathan Ross Chair
Standing Committeeon Legal Aid and Indigent Defendants
February 2002
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