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RHESA HAVKI NS BARKSDALE, Circuit Judge:

The Supreme Court having held in this case that, for purposes
of the Takings Cause of the Fifth Anmendnent, interest earned on
client-funds deposited in demand accounts pursuant to the Texas
I nterest on Lawyers Trust Accounts (I OLTA) programis the “private
property” of the client, Phillips v. Washington Legal Foundati on,
524 U.S. 156, 160, 172 (1998), and the Court having remanded this

case for consideration, inter alia, of two other subparts of the



Taki ngs O ause (whether there has been a “taking” and, if so, what
“just conpensation”, if any, is due, id. at 172), and the district
court, following a bench trial on remand, having concluded, inter
alia, there was neither a conpensable loss nor a taking, the
principal issues at hand are: whether there can be a taking when,
wi thout the cost-savings provided by the IOLTA program client-
funds woul d not earn “net” interest; and whether, even if there is
a taking, prospective injunctive relief can be a renedy.

Because we hold that the Fifth Arendnent is violated, we need
not reach Appellants’ claim that the 1 OLTA program viol ates the
First Amendment as well. REVERSED and REMANDED

l.

The requisite underlying facts have been fully discussed in
prior opinions by the Suprene Court and our court. See Phillips v.
Washi ngton Legal Found., 524 U S. 156 (1998); Wshington Legal
Found. v. Texas Equal Access to Justice Found., 94 F.3d 996 (5th
Cir. 1996). They are restated here, together with pertinent new
facts.

When attorneys hold their clients’ funds, Texas ethical rules
require placing those funds in a trust account that permts
wi t hdrawal on demand. Tex. DisciPLI NARY RULES OF PROFESSI oNAL ConpucT, Art .
10, 8 9, Rule 1.14(a). Those rules allow attorneys to aggregate
client-funds in a single trust account, but, of course, prohibit

attorneys from comringling their noney with the trust fund. I d.



Prior to 1980, because federal |aw prohibited banks from paying
interest on demand accounts, these accounts were, in effect,
interest-free loans to the banks. See S. Rep. No. 96-368, at 5
(1980), reprinted in 1980 U S.C. C. A N 236, 240.

I n 1980, Congress enacted | egislation that all owed negoti abl e
order of wthdrawal (NOW accounts. See Depository Institutions
Deregul ati on and Monetary Control Act of 1980, 94 Stat. 132, 146
(codified as anended at 12 U. S.C. § 1832). |In general, NOWaccounts
all ow attorneys to pool client-funds in an interest-bearing trust
account . ?

The creation of NOW accounts led to the creation of [O.TA
prograns. Wen either the amount of a client’s funds to be held is
nom nal or the period of tinme for which the funds will be held is
brief, a NOWaccount for such client-funds is not feasible, because
t he cost of maintaining the account is greater than the interest the
client would have earned (no “net interest”). As discussed infra,
such costs are those incurred not only by the bank, but also by the
attorney. In this situation, the trust accounts are —as they were

formerly — interest-free loans to the banks. | OLTA prograns

!None of the funds nmay belong to a for-profit corporation or
partnership. 12 U S.C. § 1832(a)(2). But see Letter from Federal
Reserve Board GCeneral Counsel Mchael Bradfield to Donald
M ddl ebrooks (15 Cct. 1981), reprinted in Mddlebrooks, The
I nterest on Trust Accounts Program Mechanics of its Operation, 56
FLa. B.J. 115, 117 (Feb. 1982) (concluding corporate funds may be
held in NOW accounts if charitable organizations have exclusive
right to interest generated by funds).
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transfer this benefit from the bank to |egal providers for the
i ndi gent . Based on the assunption — later held erroneous in
Phillips — that the interest generated was not the client’s
property, the Anerican Bar Association’s Standing Comrittee on
Et hi cs and Prof essional Responsibility opined that | OLTA prograns
are ethical. See ABA Comm on Ethics and Prof’l Responsibility,
Formal Op. 348 (1982).

The Texas Suprene Court created its | OLTA programin 1984. The
programwas voluntary, permtting an attorney to place client- funds
that were “nomnal in anmount” or “reasonably anticipated to be held
for a short period of tine” in an unsegregrated, interest-bearing
bank account (an | OLTA account), the interest on which was paid to
t he Texas Equal Access to Justice Foundation (TEAJF), a non-profit
corporation created by the Texas Suprene Court. See Tex. Gov' T Cope
AwN. tit. 2, subtit. G app. A art. 11 88 6-7 (1987). TEAJF
manages the interest earned fromthe | OLTA accounts and di stri butes
it to non-profit organizations that “have as a primary purpose the
delivery of legal services to low incone persons”, wth the
exception that funds may not be used to finance class actions or to
| obby on behalf of a political candidate or issue. See TexAs RuLEs
oF CourT - STATE, Rules CGoverning the Operation of the Texas Equa
Access to Justice Program [ TEAJF rule] rule 10, 15 (West 1996).

Texas’ voluntary |COLTA program generated only $1 mllion

annual ly. Therefore, in 1988, followi ng the | ead of several other



States and the recomendati on of the American Bar Association, the
Texas Suprene Court made mandatory attorney participation in the
| OLTA program

An attorney ... receiving in the course of the
practice of law ... client funds that are
nom nal in anmount or are reasonably anti ci pat ed
to be held for a short period of tine, shal
establish and maintain a separate interest-
bearing demand account at a financial
institution and shall deposit in the account
all those client funds.

Tex. Gov' 17 Cobe ANN. tit. 2, subtit. G app. A art. 11 8 5 (West
Supp. 1995) (enphasis added). The rules define which funds are
“nom nal in anobunt” and/or “held for a short period of tine”. They
state that a client’s funds nay be deposited in an I COLTA account
only if the attorney hol ding the funds determ nes they

could not reasonably be expected to earn
interest for the client or if the interest
which mght be earned on such funds is not
likely to be sufficient to offset the cost of
establishing and maintaining the account,
service charges, accounting costs and tax
reporting costs which would be incurred in
attenpting to obtain interest on such funds for
the client.

TEAJF rule 6 (enphasis added).?

2When Phillips was decided, the parties agreed that the
portion of then TEAJF rule 6 prohibiting attorneys from pooling
clients’ funds in one account in an effort to generate net interest
for the clients was not enforced. Phillips, 524 U.S. at 169. That
portion was omitted in the January 1999 revision to the TEAJF
rules. TEAJF rule 6.

Consistent with the following ruling in Phillips, this rule-
change does not affect our analysis concerning whether there has
been a taki ng.



The January 1999 guidelines to the TEAJF rules provide
attorneys “should consider all costs associated with such an
account” in determning whether a client’s funds are suitable for
deposit in the program But, W Frank Newton, past chair of TEAJF
and nmenber of its board of directors, testified that attorneys nmay
di sregard their overhead costs. (As Appellees note, the guidelines
have been revi sed —approxi mately when the trial on remand was hel d
i n Sept enber 1999 —t o provide that attorneys may consi der all costs
associ ated with such an account.)

At t or neys nmust review periodically whet her changed

circunstances require renoving a client’s funds from an |OLTA

Wether <client funds held in ICQOTA
accounts could generate net interest [for a
client] is a mtter of sonme dispute. As
witten [(prior to the above-referenced
January 1999 TEAJF rul es-revision)], the Texas
| OLTA program requires the calculation as to
net interest to be made “without regard to
funds of other clients which may be held by
the attorney.” [ TEAJF] Rule 6. Thi s
provision wuld deny to an attorney the
traditional practice of pooling funds of
several clients in one account, a practice
whi ch m ght produce net interest when opening
an account for each client would not. But in
the District Court, petitioners [(Appellees
here)] agreed that this portion of the rule
was not to be enforced, and that an attorney
could make the necessary calculation on the
basi s of pooled accounts. Petitioners made a
simlar concession during oral argument here.
Tr. of Oal Arg. 13-16. We accept this
concession but find that it does not avail
petitioners.

Phillips, 524 U. S. at 169 (enphasis added).
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account. TEAJF rule 6. Along this line, if an attorney determn nes
funds were erroneously placed in an I OLTA account, he nust notify
TEAJF and seek a refund of the interest earned.

The mandatory | OLTA program generated nmuch nore revenue than
its predecessor. Recent earnings approximte over $5 nmllion
annual | y.

As noted, Texas’ | COLTA programwas nmade nmandatory in 1988. 1In
1994, Mchael J. Mazzone, a Texas attorney who regularly places
client-funds in an |ICOLTA account,® WIlliam R Sumers, a Texas
citizen who currently has funds in an | OLTA account, and WAshi ngt on
Legal Foundation, a public interest lawfirmw th nenbers simlarly
situated to Mazzone and Summers (Appellants), filed this action
agai nst the Texas | OLTA program nam ng as def endants TEAJF, TEAJF s
chairman, and the nine Justices of the Texas Suprene Court
(Appel l ees). Appellants clained: the | OLTA program i nperm ssibly
takes interest earned fromclient-funds, in violation of the Fifth
Amendnent ; and the programforces Appellants to support speech they
find offensive, in violation of the First Amendnent. Appellants
sought nonetary rei nbursenent, as well as declaratory and i njunctive

relief.

Mazzone' s unopposed 29 May 2001 notion (post-oral argunent)
to dismss his appeal was denied. See Feb. R App. P. 42(b) (“An
appeal may be dism ssed on the appellant’s notion on terns agreed
to by the parties or fixed by the court.”).

7



The district court granted Appellees’ notion for summary
j udgnment, concluding clients | acked property rights in the interest
generated by their funds. Washington Legal Found. v. Texas Equal
Access to Justice Found., 873 F. Supp. 1, 7 (WD. Tex. 1995). But,
t hrough an opi ni on aut hored by the | ate Judge John M nor W sdom our
court reversed in part, holding the interest was the clients’
property. Washington Legal Found., 94 F.3d at 1000. On the other
hand, our court affirmed the district court’s conclusion that
Appel | ees have Eleventh Amendment inmunity from the nonetary-
restitution claim 1d. at 1005.

The Supreme Court granted certiorari, limting its reviewto:
“I's interest earned on client trust funds held by |awers in | OLTA
accounts a property interest of the client or |awer, cognizable
under the Fifth Anendnment of the United States Constitution, despite
t he fundanmental precept of IOLTA that such funds, absent the I OLTA
program could [not] earn interest for the client [or] |awer?”
Phillips v. Washi ngton Legal Found., 521 U.S. 1117 (1997) (enphasis
added). In June 1998, the Court affirmed, stating the issue to be
“whet her interest earned on client-funds held in I OLTA accounts is
“private property’ of either the client or the attorney for purposes
of the Takings C ause”, and holding the interest is the property of
the client. Phillips, 524 U S at 160. In the light of its
“hol d[ing] that the interest i ncone generated by funds held in | CLTA

accounts is the ‘“private property’ of the owner of the principa
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[,the client,]”, id. at 172, the Court renmanded for further
proceedi ngs, including a determ nation of whether the interest has
been “taken” by the State and the anmount of “just conpensation”, if
any, due. 1d.

A bench trial was held in Septenber 1999. In January 2000, the
district court granted the Texas Suprene Court Justices’ notion for
judgnment on the pleadings, holding the Justices are legislatively
i mune fromsuit. Wshington Legal Found. v. Texas Equal Access to
Justice Found., 86 F. Supp. 2d 617, 624 (WD. Tex. 2000). Later
that nonth, the court di sm ssed the renaining clains, concluding the
| OLTA program was not violative of either the Fifth or First
Amendnent s. Washi ngton Legal Found. v. Texas Equal Access to
Justice Found., 86 F. Supp. 2d 624, 636, 643 (WD. Tex. 2000).
Regarding the taking claim the court concluded that the *“just
conpensati on” subpart of the Takings C ause had not been viol at ed,;
this was prem sed on its conclusion that Appellants failed to show
an identifiable conpensable | oss because a client’s | OLTA-deposit
funds cannot generate “net interest” without the | OLTA program |d.
at 643. Again, by “net interest”, the court nmeant interest in
excess of the costs associated with establishing and mai ntai ning an
i nt erest-bearing demand account. 1d. at 628 (citing TEAJF rule 6);
see al so TEAJF rule 4B. In the alternative, and applying the ad hoc
anal ysis referenced infra, the court concluded there had been no

taking. 1d. at 643-47.



1.

The district court’s conclusions of |aw are revi ewed de novo;
its findings of fact, for clear error. E.g., Dunbar Med. Sys., Inc.
v. Gammex Inc., 216 F.3d 441, 448 (5th G r. 2000). OF  course,
whet her public interests are served by Texas’ | OLTA programis not
the question. |Instead, at issue is the constitutionality vel non
of the program Because Appellants’ Fifth Amendnent claim has
merit, we do not reach their claimthat the I OLTA program viol ates
their First Anmendnent rights by forcing themto finance speech they
find objectionable.

The Taki ngs Cl ause of the Fifth Anmendnment, made applicable to
the States through the Fourteenth, provides: “nor shall private
property be taken for public use, without just conpensation”. U.S.
Const. anend. V; Phillips, 524 U.S. at 163-64. Appellants have net
t heir burden of denonstrating the existence of a property interest.
Id. at 172. And, there is no dispute that “private property” has
been allocated “for public use”. Therefore, has there been a
“taking”? |If so, what “just conpensation”, if any, is due?

A

For determ ning whether there has been a taking, Appellants
urge use of the per se analysis; Appellees, the ad hoc inquiry set
forth in Penn Central Transportation Co. v. Gty of New York, 438
U S 104, 124 (1978) (three factors of “particular significance”:

econonmi c i npact of regul ation; extent of interference with distinct

10



i nvest ment - backed expectations; and character of governnental
action).

On remand, the district court first rejected using the per se
anal ysis, and then applied the ad hoc nethod. Washi ngt on Legal
Found., 86 F. Supp. 2d at 643-47. We concl ude, however, that
Phillips, and Webb’ s Fabul ous Pharnmaci es, Inc. v. Beckwith, 449 U. S.
155 (1980), and Loretto v. Tel epronpter Manhattan CATV Corp., 458
US 419 (1982), cases the Phillips Court relied upon in reaching
its property interest hol ding, conpel applying the per se anal ysis.*

Webb's, 449 U. S. at 155-56, the case nost factually simlar to
the one at hand, involved a state statute pursuant to which, in
addition to charging a fee for the clerk’s services in receiving an
i nterpleader fund into the registry of its court, a county took the
I nterest accruing on that deposited fund. Cting Penn Central, but
not engaging in the ad hoc analysis articulated in it, the Court
first noted it “has been perm ssive in upholding” governnental
action that denies a property owner the full use of his property,
if that action pronotes the general welfare. 1d. at 163.

[ For the governnmental action at issue in

Webb’ s], however, [the governnent] has not
nerely adjusted the benefits and burdens of

‘Likewise, in a simlar |IOLTA case, a panel of the N nth
Circuit recently applied the per se analysis. Washington Lega
Found. v. Legal Found. of Wsh., 236 F.3d 1097, 1111 (9th Cr.
2001) . But, rehearing en banc was granted on 9 My 2001.
Washi ngton Legal Found. v. Legal Found. of Wsh., 248 F.3d 1201
(9th Cr. 2001).
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economc life to pronote the commopn good.
Rat her, the exaction is a forced contribution
to general governnental revenues, and it is not
reasonably related to the costs of using the
courts.

I d. (enphasi s added; internal quotation marks and citation omtted).
The exaction was found simlar to that in United States v. Causby,
328 U.S. 256 (1946): “The county’s appropriation of the beneficial
use of the fund is anal ogous to the appropriation of the use of
private property in ... Causby”. Wbb's, 449 U S. at 163-64.

In Causby, 328 U S. at 258-59, the CGovernnent’s use of air
space above private property as part of the flight plan for mlitary
aircraft was held to be a taking: the appropriation destroyed the
use of the land as a chicken farm Causby was deci ded before the
per se takings analysis was articul ated. But, Lucas v. South
Carolina Coastal Council, 505 U S. 1003, 1015 (1992), classified
Causby as involving a “physical invasion of property”, one of “at
| east two distinct categories of regulatory action ... conpensable
Wi t hout case-specific inquiry into the public interest advanced in
support of the restraint”.® Continuing the discussion of the per se

anal ysis, and of great significance to the taking issue presented

by the case at hand, the Court stated:

In general (at least with regard to permanent
i nvasi ons), no matter how m nute the i ntrusion,

*The second type listed was “where regulation denies all
econom cally beneficial or productive use of |and”. Lucas, 505
U S. at 1015.

12



and no matter how weighty the public purpose
behind it, we have required conpensation. For
exanple, in Loretto v. Telepronpter Manhattan
CATV Corp., 458 U. S. 419 (1982), we determ ned
that New York’s law requiring landlords to
allow television cable conpanies to enplace
cable facilities in their apartnent buildings
constituted a taking, id., at 435-440, even
t hough the facilities occupied at nost only 1
% cubic feet of the landlords’ property, see
id., at 438, n.16. See also United States v.
Causby, 328 U.S. 256, 265, and n.10 (1946)
(physi cal invasions of airspace); cf. Kaiser
Aetna v. United States, 444 U S. 164 (1979)
(immposition of navigational servitude upon
private marina).

Id. at 1015.

Appellees maintain the Court has repeatedly rejected
government al appropriation of noney being subjected to the per se
anal ysi s. They rely, however, on cases where the governnent
provi ded a service and charged a reasonable fee for that service.
See, e.g., United States v. Sperry Corp., 493 U S 52 (1989)
(uphol ding inposition of reasonable fee for use of Iran-United
States Clains Tribunal). As Phillips determ ned, the case at hand
is not such a case:

This would be a different case if the
i nterest incone generated by | OLTA accounts was
transferred to the State as paynment for
services rendered by the State. Qur hol di ng
does not prohibit a State from inposing
reasonable fees it incurs in generating and
all ocating interest incone. But here the State
does not, indeed cannot, argue that its

confiscation of [a client’s] interest incone
anounts to a fee for services perforned.

13



Phillips, 524 U. S. at 171 (enphasi s added; internal quotation marks
and citations omtted). Mreover, the analysis in Wbb's dispels
any assertion that the per se test applies solely to governnental
appropriation of real property.

Appel | ees al so enphasi ze the district court’s finding, 86 F.
Supp. 2d at 643, that, absent the | OLTA program net interest could
not have been generated on Appellant Sumers’ funds. But, as
referenced earlier, the Court concluded in Loretto, 458 U S. at 434-
35, that a government’s permanent physical occupation of property
constitutes a per se taking, regardless of the econom c inpact on
the owner. Even nore to the point, as stated in Phillips, 524 U. S
at 170: “The government nmay not seize rents received by the owner
of a building sinply because it can prove that the costs incurred
in collecting the rents exceed the anmpbunt collected”. Along this
line, Phillips made clear that a client’s rights to possess,
control, and dispose of the interest earned on his funds are
val uabl e rights, regardless of whether the interest has econonmc
value. 1d.°

As our court has already noted for the case at hand, in order

to prevail on their taking claim Appellants nust denonstrate the

The di ssent at 7 mmintains, erroneously, that we ignore the
district court’s factual findings. Instead, we conclude, in the
light of Phillips and Loretto, that they are not relevant.
Pursuant to these cases, the econonic inpact on the owner i s a non-
factor in the takings analysis. See note 10 infra.
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taki ng was agai nst the will of the property owner. Washington Legal
Found., 94 F.3d at 1004. Appellant Sumrers testified he objected
to his interest being taken to support Texas |OLTA program
However, he had no choice. |1OLTA prograns are structured so that
they satisfy Internal Revenue Service ruling 81-209, by which the
IRS agrees not to tax clients on the interest generated by their
funds in I OLTA accounts and paid to TEAJF if they have no control
over whether to participate in the program See Rev. Rul. 81-209,
1981-2 C. B. 16; Phillips, 524 U. S. at 162; Washi ngton Legal Found.,
94 F.3d at 1003. Clients have no choice whether to participate
because attorney participationin Texas’ | COLTA programis mandatory.
Therefore, a client cannot avoid the appropriation of his interest

by selecting an attorney who elects not to participate.’

‘Subsequent to oral argunent, we directed the parties to file
suppl emental briefs on whether this case is resol ved by Paul sen v.

State Bar of Tex., S. W 3d , 2001 W 23180 (Tex. App. —
Austin 11 Jan. 2001), w thdrawn on reh’g, S. W 3d , 2001 W
300142 (Tex. App. — Austin 29 Mar. 2001), interpreting Tex

D sci PLI NARY RULES OF PROFESSI oNAL Conpuct, Art. 10, 8 9, Rule 1.14(a); and
TEAJF rules 21 and 22. |In Paul sen, an attorney appeal ed the State
Bar’'s refusal to grant himan exenption from | CLTA participation.
In the course of rejecting that challenge, the Texas Court of
Appeals, in its original opinion, stated:

[T]hese rules permt lawers to make full
di sclosure to clients regarding the use of
| OLTA accounts and clients’ property interest
therein.... [L]awers nust invest client
funds as directed by their clients. If a
client directs his lawer to wthdraw his
funds froman | OLTA account, the | awer should
do so and inform the Bar that he takes such
action at his client’s insistence. The IOLTA

15



In reality, the linchpin for this case has already been
inserted by the Suprene Court: “interest incone generated by funds
held in I OLTA accounts is the ‘private property’ of the owner of the
principal” —the client. Phillips, 524 U S. at 172.8 And, because
the State has permanently appropriated Appellant Summers’ interest
i ncome against hiswill, instead of nerely regulating its use, there
Is a per se taking. Conpare Loretto, 458 U. S. at 432 & n.9, wth
Penn Central, 438 U.S. at 124.

It is well to renenber that a “taking” is distinct from?*just

conpensati on”.

Rul es provide that | awyers cannot be conpell ed
to take any action in violation of the
Disciplinary Rul es. Because client funds are
unquestionably client property, investing such
funds in a manner contrary to a client’s
instructions would be a violation of the
Di sciplinary Rules and the |awer’s fiduciary
duti es.

ld. at __ , 2001 W 23180, at *10. Cbviously, the quoted | anguage
coul d be construed as interpreting the State Bar and TEAJF rul es as
making client participation in |IO.TA voluntary, rather than
mandat ory.

In their supplenental briefs, the parties agreed, albeit for
different reasons, that the original Paulsen opinion did not

resolve the case at hand. In any event, subsequent to our
requesting suppl enental briefs, the opinion was revised to delete
t he above quoted | anguage. See Paulsen, = S . W3d at __ , 2001 W

300142, at *10.

8Appel | ees request certifying to the Texas Suprene Court the
guestion of whether a client has any property right in a Texas
| OLTA account. Phillips has answered that question in the
affirmative.
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Once the fact of occupation is shown, ... a
court should consider the extent of the

occupati on as one rel evant factor in
determining the conpensation due. For that
reason, ... there is |less need to consider the

extent of the occupation in determ ning whet her
there is a taking in the first instance.

Loretto, 458 U S. at 437-38 (enphasis in original; footnote
omtted). In other words, once a taking is found, the question
beconmes what ampunt of, not whether, just conpensation is due. |Id.
at 441; see also First English Evangelical Lutheran Church of
d endale v. County of Los Angeles, Cal., 482 U S. 304, 314 (1987)
(Taki ngs C ause “does not prohibit the taking of private property,
but instead places a condition on the exercise of that power”);
Monongahel a Navigation Co. v. United States, 148 U. S. 312, 336

(1893) (gover nnent can take only on paynent of j ust
conpensation”).® Again, as explained in Phillips, 524 U S. at 170,
there can be a conpensable taking of a property right “even when
infringement of that right arguably increase[s] the market val ue of

the property at issue”.?®

°The di ssent, thus, creates an anomaly by assuning at 7 there
has been a “taking”, yet concluding at 20 that, because there can
be no “just conpensation” for it, the taking is not
unconstitutional. Contrary to the dissent’s perception of the
taking, in play is a “physical taking[] of tangible property”,
Di ssent at 18.

°For the reasons given supra, that there has been a “taking”
is not contingent on whether the client would have had “net
interest” without the |IOLTA program Nevert hel ess, Appellants
posit the follow ng: deposits in demand accounts earn sone
interest, albeit at alowrate; the related costs are what precl ude

17



B.

Oiginally, Appellants sought not only reinbursenent of the
earned interest, but also the follow ng declaratory and i njunctive
relief: (1) declaring void rules requiring attorneys to place
client-funds in |IOLTA accounts; (2) enjoining TEAJF from both
compiling lists of attorneys who fail to conply with IOLTA and
transmtting those lists to the State Bar; and (3) enjoining the
Justices of the Texas Suprene Court from(a) adopting any rul es that
purport to require attorneys, as a condition for practicing lawin
Texas, to handle client-funds in a manner designed to ensure that
interest on those funds will accrue to anyone not designated by the
client, and (b) taking disciplinary acti on agai nst any attorney for
failing to deposit client-funds in an | OLTA account.

But, as noted, our court has affirnmed the district court’s
hol ding that the Eleventh Anendnent bars Appellants’ nonetary-
rei mbursenent claim Washi ngton Legal Found., 94 F.3d at 1005
Therefore, Appellants now seek only prospective declaratory and

I njunctive relief.

net interest; and it is the client’s prerogative to incur those
costs related to his earned interest on his principal even though,
by doing so, it would probably result in aloss to the client.

Restated, Appellants urge that the earned interest nust be
segregated fromthe costs; that, notw thstanding those costs, the
client has earned interest on his principal, and it is for him(his
right) to decide howto use that interest. As stated, in the |ight
of our foregoing analysis, it is not necessary to consider this
contenti on.

18



1

Fol Il owi ng the remand by the Suprene Court, Appellees, for the
first tinme, took the position that injunctive relief is not
avai l able, claimng: the only renedy for an unconstitutional taking
i's just conpensation; and Appellants shoul d have sought it in state
court. Although Appellees maintain that position here, they do not
strenuously urge it as a basis for affirmance.

The district court did not reach this issue. Instead, it noted
that, although Appellants were seeking only declaratory and
injunctive relief, “they nust still prove that a taking occurred
‘Wi thout just conpensation’ in order to establish a violation of the
Fifth Amendnent, which is a prerequisite to relief”. Washi ngt on
Legal Found., 86 F. Supp. 2d at 643 n. 8.

a.

Perhaps the district court did not rule on this renedy issue
because, in the prior appeal to our court, our court had stated:
“[ Appel | ees] concede that they are subject to [Appellants’]
prospective injunction clainms”. Wshington Legal Found., 94 F.3d

at 1005 (enphasi s added) . Appellees are bound by that concessi on;

“The dissent at 2 - 6 posits erroneously that we hold
Appel | ees conceded Appellants were “entitled” to equitable relief.
Qobvi ously, being “subject to” a claimis not the sane as the party
opposite being “entitled” to the corresponding requested relief.
In any event, Appellees’ concession in the prior appeal (that they
were “subject to” Appellants’ prospective injunction clains) is
i nconsistent with their position in this appeal that equitable
relief is not available, that, instead, the only renedy for an
unconstitutional taking is just conpensation.
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t hey cannot now take an inconsistent position. See Jett v. Zink,
474 F.2d 149, 154-55 (5th GCr.) (party who argued on first appeal
that action was in personam precluded fromarguing on second appea
that action was quasi in renm, cert. denied, 414 U S. 854 (1973).
Cf. United States v. Morris, 79 F.3d 409, 411 (5th Cir. 1996) (in
crimnal case, refusing to allow Governnment to take position on
appeal inconsistent with that in district court); Gegory V.
M ssouri Pacific RR Co., 32 F.3d 160, 164-65 (5th Cr. 1994)
(al though “appel | ee generally may urge in support of a judgnment any
matter appearing in the record”, it “cannot take one position before
the district court and then take an inconsistent position” on
appeal ).
b.

In the alternative, Appellees’ injunctive-and-declaratory-
relief-unavail abl e-contention fails. Nevertheless, the contention
has sonme support.

I n Duke Power Co. v. Carolina Environnmental Study G oup, Inc.

438 U. S. 59 (1978), individuals |iving near planned nucl ear power
facilities sought a declaration that the Price-Anderson Act, 42
U S.C 8§ 2210, was unconstitutional. That Act inposed alimtation
on liability for nuclear accidents resulting fromthe operation of
private nucl ear power plants licensed by the United States. Anpbng
other things, one claimwas “in the event of a nuclear accident,

their property would be ‘taken’ w thout any assurance of just
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conpensation”. Id. at 69. Then Justice Rehnquist, in his separate
opi nion concurring in the judgnent, maintained that the taking
claimcould be adjudicated only in the Court of Cainms under the
Tucker Act, 28 U S.C. 8§ 1491 (granting jurisdiction to Court of
Federal Cains to render judgnment on clains against the United
States founded on, inter alia, the Constitution). 1d. at 101-02 &
n.4 (Rehnquist, J., concurring). The majority held otherw se:

Appel | ees are not seeking conpensation for a
taking, a claimproperly brought in the Court
of d ai ns, but are now requesting a
declaratory judgnent that since the Price-
Anderson  Act does not provi de advance
assurance of adequate conpensation in the
event of a taking, it is unconstitutional....
Wiile the Declaratory Judgnent Act does not
expand our jurisdiction, it expands the scope
of available renedies. Here it allows
i ndi vidual s threatened with a taking to seek a
declaration of the constitutionality of the

di sput ed gover nnment al action bef ore
potentially unconpensabl e damages are
sust ai ned.

Id. at 71 n.15 (enphasi s added).

Si x years later, in Ruckel shaus v. Monsanto Co., 467 U. S. 986
(1984), the Court considered Monsanto' s request for injunctive and
declaratory relief, based onits claimthat the data-di sclosure and
dat a-consi deration provisions of the Federal I nsecti ci de,
Fungi ci de, and Rodenticide Act (FIFRA), 7 U S.C. § 136, et seq.,
effected a taking of its property (trade secrets) wthout just
conpensat i on. The Court stated: “Equitable relief is not

available to enjoin an alleged taking of private property for a
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public use, duly authorized by |law, when a suit for conpensation
can be brought against the sovereign subsequent to the taking”.
Id. at 1016 (footnote omtted). The Court held: because Congress,
in FI FRA, had not expressly withdrawn jurisdiction under the Tucker
Act, a Tucker Act renedy was available for any unconpensated

taking. Id. at 1017-19. Accordingly, Mnsanto’s challenges to the

constitutionality of FIFRA were held not ripe for resolution. 1d.
at 1019.
Monsanto did not overrule Duke Power. In fact, Monsanto

cited Duke Power in support of the conclusion that Monsanto’s
claims were not ripe. I1d. at 1021. See also Preseault v. |ICC, 494
US 1, 11 (1990) (taking claim against United States premature
until property owner has availed itself of process provided by
Tucker Act).

A year after Mnsanto was decided, the Court applied its
ri peness doctrine in a case in which the owner of property being
devel oped as a residential subdivision clained a county planning
comm ssion’ s application of zoning | aws and regul ati ons constituted
a taking of its property. WIIlianmson County Reg’'| Pl anning Commin
v. Ham lton Bank, 473 U S. 172, 195 (1985). The Court held that,
because the property owner had “not yet obtained a final decision
regardi ng the application of the zoning ordi nance and subdi vi si on

regulations to its property, nor utilized the procedures [state
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| aw] provides for obtaining just conpensation”, its clai mwas “not
ripe”. 1d. at 186.

The Court expl ai ned that the Fifth Amendnent does not “require
t hat just conpensation be paid in advance of, or contenporaneously
with, the taking; all that is required is that a reasonable
certain and adequate provision for obtaining conpensation exi st at
the tinme of the taking”. ld. at 194 (internal quotation marks
omtted; citing Monsanto). As is the case with taking clains
agai nst the United States, which are premature until the property
owner has sought just conpensation under the Tucker Act, “if a
St at e provi des an adequat e procedure for seeking just conpensati on,
the property owner cannot claim a violation of the Just
Conpensation C ause until it has used the procedure and been deni ed
just conpensation”. |d. at 195.

Fol | owi ng Monsanto, the Ninth Grcuit held that the “excl usive
remedy” for a taking claimagainst the United States is “a suit for
nmoney danmages under the Tucker Act”; therefore, neither declaratory
nor injunctive relief is available. C ouser v. Espy, 42 F.3d 1522,
1539 (9th Gr. 1994) (citing Monsanto), cert. denied, 515 U S. 1141
(1995). See al so Rose Acre Farms, Inc. v. Mdigan, 956 F.2d 670,
673-74 (7th Cir.) (reversing grant of injunctive relief against
enforcenent of federal regul ation because of availability of just
conpensati on under Tucker Act (citing Mnsanto and Presault)),
cert. denied, 506 U S. 820 (1992).
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O her circuits have held otherwi se. See Student Loan Mtg.
Ass’n v. Riley, 104 F.3d 397, 402 (D.C. Cir.) (entertaining
declaratory relief request where alleged taking involved
“strai ghtforward mandate[] of cash paynment to the governnent”),
cert. denied, 522 U S 913 (1997); LTV Steel Co., Inc. v. Shalala
(In re Chateaugay Corp.), 53 F.3d 478, 491-93 (2d Cr.)
(di stinguishing “statutes burdening real and tangible property”
from“those [as in the case at hand] requiring direct transfers of
noney to the governnent”, and hol ding: Tucker Act does not “renove
fromthe federal district courts jurisdiction over an action for
declaratory relief where no noney damages have been requested”;
Duke Power denonstrates “the clear availability of declaratory
relief for asserted Takings Clause violations”), cert. denied, 516
U S 913 (1995); Southeast Kan. Conmty. Action Program 1Inc. V.
Secretary of Agric., 967 F.2d 1452, 1456-57 (10th Cr. 1992)
(taking claimbased on United States Department of Agriculture’s
failure to renew contract to administer federal child nutrition
program Tucker Act inapplicable when declaratory and injunctive
relief sought).

More than a decade after Mnsanto was decided, the Court in
Babbitt v. Youpee, 519 U S 234, 242-43 (1997), affirmed
declaratory and injunctive relief in an action challenging the
constitutionality of a federal statute providing for escheat of
fractional interests in land. Al though at issue was whether there
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had been a taking, rather than the renedy that could be provided,
Babbitt |ends support to the conclusion that Monsanto and
Wl lianmson County do not categorically prohibit such relief for
taking clains, especially where, as here, the claimis not agai nst
the United States (thus, Tucker Act not in play).

In 1998, the Court considered a taking claimby a conpany no
| onger involved in the coal i ndustry, chal l enging the
constitutionality of the Coal Industry Retiree Health Benefit Act
of 1992, 26 U.S.C. 88 9701-9722. Eastern Enters. v. Apfel, 524
U S 498 (1998). A four-Justice plurality concluded that the Act
violated the Takings Cause, and that the chall enged provisions
shoul d be enjoined as applied to Eastern. Id. at 538.

Citing Monsanto, the plurality acknow edged that “a claim
[agai nst the United States] for just conpensation under the Taki ngs
Cl ause nmust be brought to the Court of Federal Clains in the first
i nstance, unless Congress has withdrawn the Tucker Act grant of
jurisdiction in the relevant statute”. |Id. at 520. But, Eastern
was not seeking conpensation; instead, simlar to the case at hand,
it was requesting “a declaratory judgnment that the Coal Act
violates the Constitution and a correspondi ng injunction agai nst
the ... enforcenment of the Act as to Eastern”. | d. “Such
equitable relief is arguably not within the jurisdiction of the

Court of Federal d ains under the Tucker Act.” 1d.
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The plurality noted the split anong the Courts of Appeals
regardi ng whether, for clains against the United States, equitable
relief was available wunder the Takings Cause when just
conpensati on had not been sought under the Tucker Act. 1Id. at 520-
21. Citing Presault and Monsanto, the plurality acknow edged t hat
the “Court’s precedent can be read to support the ... conclusion
that regardl ess of the nature of relief sought, the availability of
a Tucker Act renedy renders premature any takings claimin federal
district court”. Id. at 521. But, because the Coal Act mandated
paynents to a privately-operated fund, nonetary relief against the
United States was not an avail abl e renedy. | d. The plurality
reasoned: “Congress could not have contenpl ated that the Treasury
woul d conpensate coal operators for their liability under the Act,
for ‘[e]very dollar paid pursuant to a statute would be presuned to
generate a dollar of Tucker Act conpensation’”. ld. (quoting
Chat eaugay, 53 F.3d at 493). “Accordingly, the ‘presunption of
Tucker Act availability nust be reversed where the challenged

statute, rather than burdening real or physical property, requires

a direct transfer of funds’ nmandated by the Governnent.” | d.
(quoting Chat eaugay, 53 F.3d at 493). “In that situation, a claim
for conpensation ‘would entail an wutterly pointless set of
activities.”” 1d. (quoting Riley, 104 F.3d at 401).

The plurality stated Duke Power had “expl ained” that “the
Decl aratory Judgnent Act allows individuals threatened wth a
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taking to seek a declaration of the constitutionality of the
di sputed governnental action before potentially unconpensable
damages are sustained”. 1d. (internal quotation marks and citation
omtted). And, it noted that, in anal ogous situations, the Court
had “assuned the lack of a conpensatory renedy ... for Takings
Clause violations wthout discussing the applicability of the
Tucker Act”. Id. at 521-22 (citing Babbitt, 519 U S. at 243-45;
Hodel v. lrving, 481 U S. 704, 716-18 (1987)). The plurality noted
al so that, wthout addressing the basis of its jurisdiction, the
Court had “upheld simlar statutory schenes agai nst Taki ngs C ause
chal l enges”. 1d. at 522 (citing Concrete Pipe & Prods. of Cal.
Inc. v. Construction Laborers Pension Trust for Southern Cal., 508
U S. 602, 641-47 (1993); Connolly v. Pension Benefit Guar. Corp.
475 U. S. 211, 221-28 (1986)). Finally, the plurality stated that,
al though it was “‘not bound by previous exercises of jurisdiction
in cases in which [the Court’s] power to act was not questi oned but
was passed sub silentio, neither should [it] disregard the
implications of an exercise of judicial authority assuned to be
proper’ in previous cases”. 1d. (quoting Brown Shoe Co. v. United
States, 370 U.S. 294, 307 (1962)).

Therefore, based on the nature of the alleged taking, which
required Eastern to nake paynents to a privately operated fund for
retirement benefits for forner coal industry workers, the plurality
concl uded: “the declaratory judgnment and injunction sought by
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[ Eastern] constitute an appropriate renedy under the circunstances,
and ... it is within the district courts’ power to award such
equitable relief”. 1d.

Needl ess to say, the challenged governnental action in the
case at hand does not nerely burden real or personal property;
instead, it involves TEAJF s taking all of the interest earned on
client-funds in ICLTA accounts. In that sense, it is nore
anal ogous to the challenged governnental actions in Eastern
Ent er pri ses, Chateaugay, and Ri | ey, which i nvol ved paynent of noney
to, or to support, a governnent program than to the chall enged
governnental actions in Mnsanto and WIIliamson County, which
burdened real or personal property, and in which a procedure for
seeking just conpensation was avail able. Agai n, as Chateaugay
expl ai ned, “where the challenged statute requires a person or
entity to pay noney to the governnent, it nust be presuned that
[the governnment] had no intention of providing conpensation for the
deprivation”. Chateaugay, 53 F.3d at 493. “For such cases, use of
the [just conpensation] renmedy would entail an utterly pointless
set of activities, as ‘[e]very dollar paid pursuant to a statute
woul d be presuned to generate a dollar of [just] conpensation’”.
Riley, 104 F.3d at 401 (quoting Chateaugay, 53 F.3d at 493).

Rest at ed, because the purpose of IOLTAis to take the interest
generated fromclient-funds and use it to fund | egal services for

the indigent, it is obvious that the programmakes no provision for
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paynent of just conpensation. |If the interest earned on client-
funds were avail abl e as just conpensation for the clients, the very
pur pose of the programwould be thwarted; therefore, it would defy
logic, to say the least, to presune the availability of a just
conpensati on renedy. Because there is no “reasonable, certain and
adequate provision for obtaining conpensation ... at the tinme of
the taking”, WIIlianson County, 473 U S. at 194, the ripeness
doctrine does not preclude declaratory or injunctive relief.??
2.

Consistent with the conclusion by the district court, the
Justices of the Texas Suprene Court claimthey are |legislatively
i mmune from suit for injunctive relief. The district court’s
ruling was prem sed on its conclusion that the Justices do not
possess the power to enforce conpliance with the I OLTA program

Washi ngton Legal Found., 86 F. Supp. 2d at 624.

2The di ssent asserts at 12 that, by addressing ripeness, we
have “buil[t] a straw nan [and] then take[n] great pains to knock
the stuffing out of hinf, because Appellees “have made no such
argunment in this appeal”. But, as the dissent acknow edges, id.,
Appel | ees do contend Appellants cannot claim injunctive relief
because they have not availed thenselves of available state
remedies, citing, inter alia, WIIliamson County. The state
remedies referenced by the dissent and Appellees are not
“avail able”. As the dissent acknow edges at 20, the Texas | COLTA
program s provision for refunds is available only for a “client
whose funds are wongly placed in I OLTA accounts”.

Nor, contrary to the dissent, do we rely on the ripeness
doctrine to conclude that the claim for equitable relief 1is
substantively viable. Dissent at 12. Instead, we hold the claim
is substantively viable because there has been an unconstituti onal
taking of private property, and there is no nmechani smfor paynment
of just conpensati on.
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a.

As di scussed, the Justices, together with the ot her Appell ees,
conceded on the prior appeal to our court that they are subject to
Appel l ants’ prospective injunction clains. Washi ngton Legal
Found., 94 F.3d at 1005. As also discussed, that concession is
bi ndi ng on them

b.

In the alternative, and for the reasons that follow, we hold
that, because the Texas Suprene Court has the power to suspend
attorneys who do not conply with OLTA rules, the Justices are not
entitled to legislative inmunity fromthis action.

Pursuant to its inherent power to regul ate the practice of | aw
in Texas, the Texas Suprene Court created the | OLTA programand its
underlying rules. Texas RuLes oF Court - STATE, Rul es Governing the
State Bar of Texas Art. XI, 8 2(D). Rule 24 addresses conpliance
with the OLTA program a Texas attorney is required to annually
provide a witten statenment of conpliance to TEAJF, if he fails to
do so, TEAJF contacts himand attenpts adm nistratively to resol ve
the non-conpliance; if unsuccessful, TEAJF places his nanme on a
list of non-conpliant attorneys and sends hima notice; if, within
30 days, the non-conpliant attorney still refuses to file the
required conpliance statenment, the State Bar of Texas notifies the
Clerk of the Texas Suprene Court of such non-conpliance; and the

attorney “shall be” immediately suspended by the Clerk fromthe
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practice of lawuntil the conpliance statenent is filed. See TEAJF
rul e 24; Washi ngton Legal Found., 86 F. Supp. 2d at 622.
Applicable hereis the holding in Suprenme Court of Virginiav.
Consuners Union of the United States, Inc., 446 U S. 719, 725-26
(1980). There, a consuner organization brought an action agai nst
the Virginia Suprenme Court and its chief justice for a declaration
they had violated the First and Fourteenth Anendnents by
pronmul gati ng and enforcing rules prohibiting attorney adverti sing.
The Suprenme Court held the court and its chief justice, although
| egislatively immne from clains regarding the adoption of the
chal  enged rules, were properly held liable in their enforcenent
capacities. 1d. at 736.
[l
For the foregoing reasons, we REVERSE and REMAND this case to
the district court for entry, consistent with this opinion, of
declaratory and injunctive relief.
REVERSED and REMANDED

ENDRECORD
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W ENER, Circuit Judge, dissenting:

In Phillips v. Washi ngton Legal Foundati on, ** t he Suprene Court

held that the plaintiffs in the instant case had a property right
in the interest incone from their funds deposited in |OLTA
accounts. In dissent, Justice Souter criticized the majority’s
decision to deternmine that a property right existed in isolation
fromthe questions (1) whether a “taking” had occurred, and (2) if
so, what conpensation, if any, m ght be owed. Justice Souter wote
that “if it should turn out that the ‘just conpensation’ for any
taki ng was zero, then there would be no practical consequence for
pur poses of the Fifth Anmendnent in recognizing a client’s property
right in the interest in the first place; any such recognition
woul d be an inconsequential abstraction.”

After a full trial on remand, the plaintiffs in this case
(“I'OLTA11”) have brought us to precisely the nonent Justice Souter
foretold by proving that their |oss —and, therefore, the “just
conpensation” that they are due —is zero. By its literal terns,
the Fifth Anmendnent can be vi ol ated only by governnmental failure to

pay j ust conpensation: “The Fifth Anmendnent does not proscribe the

13 524 U.S. 156 (1998).

4 Phillips, 524 US. at 174-75 (Souter, J., dissenting).
Sout er al so conpares the hol ding of Hooker v. Burr, 194 U.S. 415,
419 (1904) (“If a contractual obligation is inpaired, but the
obligor is ‘not injured to the extent of a penny thereby, his
abstract rights are uninportant.’”).




taking of property; It proscribes taking wthout j ust
conpensation.”*® This constitutional trui smconvinces ne that even
i f the Texas | OLTA programshoul d i nvol ve t he governnment’s “taki ng”
of “property,” it would not violate the plaintiffs’ constitutional
rights because just conpensation for zero is zero. | therefore
respectful ly dissent.
l.

At the outset, | nust take issue with the majority’ s assertion

that the def endants-appel | ees'® have conceded that the plaintiffs-

appel l ants' are entitled to equitable relief: The defendants have

done no such thing. |In our previous decision in this case (“IQOLTA
I”), we stated — as a parting-shot discussion of Eleventh
Amendrent imunity —that “the defendants concede that they are

1 WIllianson County Regional Pl anning Commin v. Hamilton Bank
of Johnson Gity, 473 U.S. 172, 194 (1985); see also Suitumyv. Tahoe
Reg’ | Pl anni ng Agency, 520 U.S. 725, 734 (1997) (noting that “only
takings wthout ‘just conpensation’ infringe th[e Fifth]
Amendnent”); First English Evangelical Lutheran Church of d endale
V. Los Angeles County, Cal., 482 U S. 304, 315 (1987) (stating that
the Fifth Anmendnment “is designed not to limt the governnental
interference with property rights per se, but rather to secure
conpensation in the event of otherwise proper interference
anounting to a taking”).

8 The Texas Equal Access to Justice Foundation, its chairman,
and the Texas Suprene Court justices.

1 The Washington Legal Foundation, attorney M chael J.
Mazzone, and client Wlliam R Sunmers.
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subject to the plaintiffs’ prospective injunction clains.”® W

then concluded that the defendants were inmmune from a claim for
nmonetary restitution.?®® There is a vast difference between
concedi ng that the El eventh Anendnent is not a bar to the assertion

of a claim on the one hand, and conceding entitlenent to the

relief sought by asserting a claim on the other.

| amsure that, as it states, the panel mgjority understands
the distinction between a party being “subject to” a claimand the
party opposite being “entitled to” equitable relief.?® Yet, despite
this voiced cognizance, the nmgjority still concludes that the

appel | ees sonehow take a position here that is inconsistent with

8 Washi ngton Legal Found. v. Texas Equal Access to Justice
Found., 94 F.3d 996, 1005 (5th G r. 1996) (enphasis added). I n
context, the entire paragraph reads thus:

Finally, the district court also granted the defendants’
request for immunity under the Eleventh Anendnent with
respect to the plaintiffs’ claim for nonet ary
restitution. The parties now only dispute whether the
district court erred by declaring the defendants immne
tothe plaintiffs’ restitutionclaim The parties do not
seriously challenge this portion of the district court’s
ruling; the defendants concede that they are subject to
the plaintiffs’ prospective injunction clains and the
plaintiffs admt that their “principal concern all al ong
has been i n obtai ni ng prospective injunctiverelief.” W
suggest another reason for the parties’ |ackadaisica
approach to this part of the decision: they realize that
the district court is correct.

9 1d.

20 The majority at 20, n. 11.
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their fornmer concession by argui ng on appeal that equitable relief

is unavailable. In doing so, the mgjority strains Judge Wsdom s
sinmple jurisdictional statenent in IOLTA | to the point of
incredulity. Consistent with a jurisdictional subm ssion

appel l ees may still vigorously refute the availability of equitable

relief for appellants on grounds unrelated to jurisdiction. The
appellees in their brief to this court in IOLTA Il argue that
equitable relief is not avail able to the appell ants because (1) the
appel l ants have failed to seek state adm nistrative renedi es and
(2) conpensation, not injunctive relief, is the only proper renedy
for a 5th Anmendnent violation. Neither of these contentions
underm ne a concession that appellees are subject to, ie., nust
address, the appellants’ clains for injunctive relief.

Moreover, the majority’s willingness to dispose of the issue
based on its reading of the adm ssion is premature. Even assum ng,
arguendo, that appellees have taken an inconsistent position by
reasserting an 11th Amendnent cl ai mon appeal, the inquiry cannot
possibly end there. At nost, under the majority’s reading, the
appel | ees woul d have been hol ding an inconsistent position on the
necessity to deal with the appellants’ clains. Det erm ni ng the
apparent inconsistency, for argunent’s sake, agai nst the appell ees
only clears the initial jurisdictional hurdle; it does not, in any

way, resolve the nmerits of the renmedy issue. Yet, the mgjority
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deci des both jurisdiction and the nerits based on the concession,
and, indeed, only resunes discussion of the nerits of the
prospective injunction claim®“in the alternative.” Hence, despite
the majority’s protestations to the contrary, it has effectively
equat ed appell ees’ concession to hear and respond to appellants’
remedy clains wwth a concession that appellees will not or even
cannot contest those clains.

What t he def endant s-appel |l ees actually wote in their I OLTA
appellate brief is this: “Appel | ees concede that the Eleventh
Amendrent is not a jurisdictional bar to the clains asserted by
Appel lants for prospective injunctive relief against Appellee
Newt on?* as a state official.” At another point in their brief, the
def endants wrote:

The Texas |OLTA Program Appellees concede that the

El eventh Amendnent is not a jurisdictional bar to

Appel | ants’ cl ai ns. Rat her, the Texas | OLTA Program

Appel  ees contend that they are entitled to Eleventh

Anmendnent immunity from Appel lants’ clainms for danmages,

including restitution, and any other claimthan a claim

for prospective injunctive relief.??

2l Defendant W Frank Newton, then-chairman of the Texas Equal
Access to Justice Foundati on.

22 Enphasi s added. Simlarly, defendants-appellees the Texas
Suprene Court justices wote in their 1995 brief to this court in

36



Thus, the defendants successfully asserted Eleventh Anmendnent
immunity from nonetary danmages whil e acknow edgi ng nothing nore
than that the Eleventh Amendnent does not bar governnental
defendants from having to defend clains of prospective relief on
the nerits.

This is no qui bble on ny part: A concession that sonething is
not a bar to a claimis a far cry from a concession that a

plaintiff is entitledtorelief. As the defendants have vigorously

contested the plaintiffs’ clains both tines that they have cone
before this court, | nust protest the mpjority’'s attenpts to
portray the defendants as having conceded the issue of the
plaintiffs’ entitlenment to equitable relief.

.

The Taki ngs C ause of the Fifth Anendnent reads, in pertinent
part: “nor shall private property be taken for public use, wthout
just conpensation.”? To prove a violation of the Takings C ause,
a plaintiff nust prove that (1) property (2) has been taken for

public use (3) w thout just conpensation.

| OLTA I: “Even assuming that sone violation of the Constitution
could be established, however, the relief available to plaintiffs
is limted to prospective injunctive relief only.” (enphasis
added) . | will not address the justices’ claim of legislative

i munity because | discern no constitutional violation.
2 U S. Const. anmend. V.
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The Supreme Court held in Phillips that the plaintiffs have a
property right in the interest income on their |IOLTA accounts,
satisfying part one of the three-part inquiry. And | amwlling to
concede for purposes of this dissent (even though | would have
resolved the issues differently) that a “taking” occurred in this
case, satisfying part two.? Although this puts the plaintiffs two-
thirds of the way hone, that is as far as they get —legitinately,
at | east. Because the Fifth Anmendnment does not forbid the
government from (1) taking (2) property, but requires only that,
when property is taken, *just conmpensation” be paid, “the crux of
this case rests on the i ssue of just conpensation.”? And, clearly,
“just conpensation” is paynment of val ue for equal val ue.?® None can
argue that the equal value of zero is anything other than zero —
at least not forthrightly.

The majority discourses on the nature of takings renedies in
the abstract, but chooses to ignore the specific factual findings
made by the district court in its detailed opinion in this case.
That court conducted a two-day bench trial, during which it

consi dered evidence that the plaintiffs presented regarding three

24 As the majority points out, there is no dispute that any
taking in this case was “for public use.”

25 Washi ngton Legal Found. v. Texas Equal Access to Justice
Found., 86 F. Supp. 2d 624, 637 (WD. Tex. 2000).

26 See United States v. Reynolds, 397 U.S. 14, 16 (1970).
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separate accounti ng approaches to handling client funds —in-firm
pool i ng, sub-accounting, ?” and the net benefit theory. Wi ghing al

t he evi dence presented, the court concluded that the only plaintiff
with funds in a Texas | OLTA account, WIlliam R Sunmers, suffered
no | oss —zero. Indeed, M. Summers hinself testified candidly
and unequi vocally to that fact.

Solidly grounded in trial testinony, the court found that the
plaintiffs proved no loss under any of the three accounting
approaches that they proffered: (1) M. Summers’s funds coul d not
earn net interest if placed in a non-1OLTA pooled account wth
funds of a law firmis other clients; (2) the plaintiffs did not
establish that their funds could earn net interest in a sub-
account, given the costs associated with such accounts; and (3) the

plaintiffs failed to prove that they could gain a “net benefit”
fromtheir funds even if they could not earn net interest on them
The court concluded soundly that the plaintiffs did not satisfy
t heir burden of proof:

Plaintiffs failed to establish an actual nunber

denom nating M. Summers’ loss. Wthregard to this case

and M. Summers’ nonies, Plaintiffs have failed to carry

2T Sub-accounting is a banking product that allows a |aw firm
to open a master account and |ink a sub-account for each client.
Al t hough apparently not now available in Texas, a firm
theoretically could open a sub-account using an out-of -state bank.
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their burden of proof. Al though this case turns on
endl ess abstractions and near inpossible mathematical
conclusions it is wthout doubt that at a m ninmm
Plaintiffs nust present evidence to this Court that
M. Sumrers is materially worse off because of | OLTA At
trial M. Sumers testified that he is no worse off

because of | OLTA. 28

The plaintiffs insist that the district court’s factual
conclusions contain errors, nost notably the court’s failure to
acknow edge that the rul es determ ning whether client funds are to
be placed into IOLTA accounts require attorneys to consider the
adm ni strative costs of openi ng and mai nt ai ni ng non-1OLTA accounts,

but not I OLTA accounts.?® Wen these costs are factored in, argue

28 Washington Legal Found., 86 F. Supp. 2d at 643; see also
Marion & Rye Valley Ry. Co. v. United States, 270 U S. 280, 282
(1926) (affirm ng denial of a conpensation claimand stating that
even if a taking technically occurred, “[n]othing was recoverable
as just conpensation, because nothing of value was taken fromthe
conpany, and it was not subjected by the government to pecuniary
| 0ss”).

2% Texas attorneys may place client funds in I OLTA accounts
only if:

such funds, could not reasonably be expected to earn
interest for the client or if the interest which m ght be
earned on such funds is not likely to be sufficient to
offset the cost of establishing and maintaining the
account, service charges, accounting costs and tax
reporting costs which would be incurred in attenpting to
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the plaintiffs, clients could realize a net benefit, i.e., a

smaller gap between interest earned and the |awers’ costs
(ultimately passed along to the clients) of nmaintaining the account

even though clients can never realize net interest.

The plaintiffs are just plain wong. The record confirns that
the district court specifically considered evidence on this issue
and rejected the claim?3® The court’s conclusion jibes with its
finding that the costs of adm nistering the noney placed in a non-
| OLTA account exceed those in an | OLTA account.?' The plaintiffs’
ot her allegations of factual error are equally feckless.

At no point do the plaintiffs ground their theoretical
argunents in an assertion of any specific nonetary | oss suffered by
M. Summers —indeed, they could not. This failure absolutely

precludes their ability to denonstrate clear error in the district

obtain the interest on such funds for the client.
Tex. R Equal Access Rule 6.

30 Washi ngton Legal Found., 86 F. Supp. 2d at 638 (“Plaintiffs
argue that client funds can generate a net benefit to the client
when not placed in IOLTA. The Court finds that the testinony at
trial established otherwise. There are innate costs to the firmor
| awyer in a non-1OLTA account that differ fromthose in an | OLTA
account.”).

31 | d. at 646. The defendants attribute this fact to | owner
in-firmadmnistrative costs for I OLTA accounts and the fact that
bank fees on those accounts typically are paid by I1OLTA or wai ved
by banks.
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court’s factual finding that M. Summers’s | oss was “zero.”3* The
Suprene Court defines “just conpensation” for ataking as “the full
nonetary equivalent of the property taken.”*  Paynent of just
conpensation is an effort to put the claimant, from his own

Vi ewpoi nt, in as good a position pecuniarily as if his property
had not been taken.’”3** It follows inescapably that when the
owner’'s loss is zero, he is owed no conpensation. 3®

Unabl e to prove any nonetary | oss whatsoever, the plaintiffs

have abandoned their clai mfor nonetary restitution.® Instead they

2. |d. at 643. The court’s factual findings and inferences
are reviewed for clear error. Fed. R Gv. P. 52(a); Anderson v.
City of Bessener City, 470 U S. 564, 574 (1985); Robicheaux v.
Radcliff Material, Inc., 697 F.2d 662, 666 (5th Cr. 1983).

3% Reynolds, 397 U. S. at 16; see also Kinball Laundry Co. v.
United States, 338 U.S. 1, 5 (1949) (disregardi ng subjective val ue
as a neasure of conpensation: “In view, however, of the liability
of all property to condemation for the common good, |loss to the
owner of nontransferabl e val ues deriving fromhis unique need for
property or idiosyncratic attachnment to it, like loss due to an
exercise of the police power is properly treated as part of the
burden of common citizenship.”).

34 United States v. 564.54 Acres Land, 441 U.S. 506, 510
(1979) (quoting Ason v. United States, 292 U. S. 246, 255 (1934));
see al so Boston Chanber of Commerce v. City of Boston, 217 U.S.
189, 195 (1910).

3  The finding of zero conpensation due distinguishes this
case froma simlar challenge currently on en banc rehearing by the
Ninth Circuit. The Ninth G rcuit panel opinion, nowvacated, would
have remanded that case to the trial court to determ ne what
conpensati on was owed. Washington Legal Found. v. Legal Found. of
Washi ngt on, 236 F.3d 1097, vacated, 248 F.3d 1201 (9th Cr. 2001).

36 W have held that the Eleventh Amendnent bars the
plaintiffs’ nonetary reinbursenent claim [OLTA I, 94 F.3d at
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seek only declaratory and i njunctive relief against the Texas | OLTA
pr ogram Yet these equitable renedies, standing alone, are
obviously inappropriate to the situation at hand, in which the
absence of economic loss and the concomtant absence of
conpensati on due proves that there has been no Fifth Amendnent
violation at all.

W need not pause to ponder whether freestanding equitable
relief can ever be an appropriate renedy for an unconstitutional

taking, for in this case there is no unconstitutional (i.e.

unconpensat ed) taking. This inmmutable fact eschews any
justification for legal or equitable renedy whatsoever. The
plaintiffs are absolutely wong to argue —and the panel nmgjority
to accept —that their “entitlenent to just conpensation is of
limted relevance to this appeal.” To the contrary, such
entitl enent —or the absence thereof —Ilies at the very heart of
this appeal. As the plaintiffs have not been denied just
conpensation, they could not prove —and have not proved — any

violation of their constitutional rights.
[l
The panel majority nevertheless strains to justify its award

of prospective equitable renedies here by inplying that the

1005.
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ri peness doctrine —of all things —does not preclude them But
not precluding a renedy is far different fromjustifying a renedy.

Onits pathtoinjunctive relief, the myjority first builds a straw
man t hen takes great pains to knock the stuffing out of him based
on the defendants’ apparent argument at an earlier stage of this
case that the plaintiffs shoul d have sued for conpensation in state
court. The defendants have made no such argunent in this appeal,

ICLTA Il, a fact that the plaintiffs thenselves now call to our
attention. Rather, the defendants address ripeness only to make
the valid point that plaintiff Sumnmers has failed to seek and
exhaust the available adm nistrative renmedy of a refund of any
interest due to hi munder the IOLTA rules. The district court did
not reach this issue, and I am willing to concede it for the
pur poses of this dissent, accepting the plaintiffs’ assertions that
they were unaware of the refund policy until 1998 and that a state
suit would be futile. The outcone of this case does not turn

however, on any issue of ripeness.® The nere fact that this claim
may be ripe does not nmean that it is substantively viable, and it

certainly does not justify the award of equitable renedi es here.

37 See Texas v. United States, 523 U. S. 296, 300 (1998) (“A
claimis not ripe for adjudication if it rests upon contingent
future events that may not occur as anticipated, or indeed may not
occur at all.”) (internal quotations omtted).
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The <cases relied on by the mjority to address the
(nonexi stent) ripeness issue are easily distinguishable. Eastern

Enterprises v. Apfel,®® LTV Steel Co. v. Shalala (In re Chateaugay

Corp.),* and Student Loan Marketing Association v. Riley* all

anal yze the threshold jurisdictional question of whether a federal
court has the power to award equitable relief for a taking that
involves a direct transfer of a determ nable sum of noney to the
federal government, relieving the plaintiffs of the need first to
sue for conpensation in the Court of Federal dains under the
Tucker Act.* |In each of these three cases, which involve all eged
requlatory takings with a quantifiable economc inpact on the
plaintiffs, the court found that a suit for noney damages woul d be
poi nt|l ess because the clained (in two of the three cases, failed
claim of a) taking would have necessitated a dollar-for-dollar

nonetary rei nbursenent. Unlike the instant case, these cases did

3 524 U.'S. 498 (1998).

% 53 F.3d 478, 492 (2d Cir. 1995) (rejecting claimthat Coal
Act resulted in unconstitutional taking after noting that “the
guestion of jurisdiction in this case masks a broader question of
ri peness: Can a takings claimever be brought in a district court
wi thout first seeking conpensation in the Court of Federal
dainms?”).

40104 F.3d 397 (D.C. Cr. 1997) (rejecting claimthat 0.3
percent “offset fee” on principal anount of each student | oan held
by the Student Loan Marketing Association (“Sallie Mae”) inposed an
unconstitutional taking).

428 U S . C § 1491.
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not involve plaintiffs whose nonetary conpensation claim was
poi nt| ess because they had gone to trial and | ost, having suffered

no nonetary | o0ss. The Decl aratory Judgnent Act may offer one

remedy for an unconstitutional taking, that is, an unconpensated

taking; it is no substitute, however, for proof of |oss.*

Another case relied on by the mgjority, Southeast Kansas

Community Action Program Inc. Vv. Secretary of Aqgriculture,*

inplicated a due process claim—not a takings case at all —in

which the plaintiffs’ primary purpose in bringing suit was to
receive the classic due process renedy: a hearing. Finally, in

Babbitt v. Youpee,* the Court approbated equitable relief in a

situation in which the statute in question already had been found
to take interests in other |ands valued at $100, $1,816, and

$2,700, with no possibility of conpensation.* |In Youpee, those

42 | note further that two of these three cases apply the ad
hoc taki ngs anal ysis of Penn Central Transportation Co. v. Gty of
New York, 438 U. S. 104, 124 (1978), and Kaiser Aetna v. United
States, 444 U. S. 164, 175 (1979), which the majority rejects in
favor of a per se analysis. See Eastern Enters., 524 U. S. at 523-
24; Chateaugay, 53 F.3d at 494. The third case found that a
regul atory action was not a taking at all because the burden was
““a fair approximation of the costs of benefits supplied.”” Riley,
104 F.3d at 402 (quoting United States v. Sperry Corp., 493 U S
52, 60 (1989)).

43 967 F.2d 1452 (10th Gr. 1992).
44 519 U.S. 234 (1997).
4> Hodel v. lrving, 481 U S. 704 (1987).

46



t aken property interests were worth $1, 239 —not “zero.” Once the
Suprene Court determ ned that an anmendnent to the statute ainmed at
curing that defect still did not rectify the unconpensated taking,
It sanctioned equitable relief against enforcenent of the statute,
just as it had upheld the award of appropriate relief before the
unconstitutional provision was anended. In affirmng the Ninth
Circuit, the Suprene Court quoted that circuit court’s suggestion
that, although the governnent could not constitutionally apply the
statutory schene, it could obtain the interests by other neans,
such as purchasing the |l and i n question or condeming it and payi ng
just conpensation to the plaintiffs.“®

The panel majority seeks to rely on these cases by analogy to
justify an award of equitable relief alone, but they sinply are not
anal ogs to this case. The reasoning in that |line of cases cannot
be stretched far enough to cover the facts at hand; yet the
plaintiffs, having thensel ves proved that they have not been deni ed
j ust conpensation, nonethel ess ask us to inpose a prior restraint
on a programthat has found favor in all fifty states.* That the

plaintiffs — and others — may (and obviously do) oppose on

¢ Youpee, 519 U. S. at 242 (citing Youpee v. Babbitt, 67 F.3d
194, 200 (9th Cir. 1995)). |Irving and Youpee involved attenpts to
reduce highly fractionated interests in Indian-owned | ands.

47 Every state, plus the District of Colunbia and the Virgin
| sl ands, operates an | OLTA program
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i deol ogi cal grounds a state programfunded with | OLTA i nt erest does
not vest us with the judicial right to neddle with that plan, which
itself does not violate the U . S. Constitution.“

And make no m stake about it: W are not here contenpl ating
sonme threatened taking that the mandatory Texas |COLTA program
whi ch becane effective in 1989, mght inflict on sone as-yet
unidentified plaintiff, or on these specific plaintiffs at sone
future date. This case is about these plaintiffs, here and now.
Funds owned by M. Sumers —a $1000 retainer M. Sunmers paid to
M. Mazzone in 1993, and a $250 retainer he paid in 1999 — have
been held in I OLTA accounts since 1993, prior to the commencenent
of this litigation and throughout its pendency as well. The
plaintiffs now have had a full trial, during which they failed to
carry their burden of proving that they are due any just
conpensati on whatsoever. They have not shown clear error in the
district court’s conclusion that they are due no conpensation at
all, or alegal basis for awardi ng prospective relief. And because

it cannot, the panel mjority has not identified any specific

48 See Donald L. Beschle, The Suprene Court’'s | OLTA Deci sion:
O Dogs, Mangers, and the Ghost of Ms. Frothingham 30 Seton Hal

L. Rev. 846, 867 (2000) (“In Phillips, what is being ‘taken’ is the
right to exclude in its purest form—that is, the psychol ogi ca

sati sfaction of denying a benefit to another. This is the |egal
equi valent of the legendary ‘dog in the manger,’ a netaphor in
which a dog aggressively prevents other animals from access to
something —hay in the manger —that is of no practical use to
the dog itself.”).
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anount that the plaintiffs have not been conpensated; neither has
the mpjority denonstrated any valid support for decreeing
injunctive or declaratory relief under these facts. To nme, it is
just that plain.

| V.

To recap, the Takings Cause “was not neant to prevent the
government from pursuing legitinmate goals; it was neant only to
assure that no individual would be unduly burdened in the process
of doing so."% The Texas |OLTA program which generates

approximately $5 million a year in total revenues from attorney

trust funds — nom nal and short-term deposits from individual
clients as well as nonies from for-profit corporations and
partnershi ps —does not inplicate the classic takings probl em of

fairness, in which an individual or small group is singled out to
bear burdens that should be borne by the public as a whole.*®
Nei t her does it offend the original purpose of the Taki ngs C ause,
which was narrowWy crafted to require conpensation only for

physi cal takings of tangible property by the federal governnent. >!

9 | d. at 892.

°0 See Penn Central, 438 U. S. at 123-24. The plaintiffs argue
that “virtually all client funds” held by attorneys end up in | OLTA
accounts, spreading the “burden” of funding | egal services for the
poor anmong nmany users of the court system not a small group.

51 See, e.d., WIlliam Mchael Treanor, The Oiqgina
Under st andi ng of the Takings O ause and the Political Process, 95
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The cl ause was never intended to usurp the role of the people in
deci di ng what social prograns are appropriate, and “has not been
understood to be a substantive or absolute Ilimt on the
government’s power to act. The Cl ause operates as a conditiona
l[imtation, permtting the governnent to do what it wants so |ong
as it pays the charge.”?®

It isinportant to remenber that we cannot substitute concerns
about due process — addressing the legitinmacy and purpose of
Texas’s operation of its I OLTA program which | perceive to be the
plaintiffs’ real conplaint in this case — for concern about a
taking, which turns on the availability of just conpensation.> Qur

role is strictly limted to ensuring that initiatives such as the

Columbia L. Rev. 782, 859-60 (1995) (“[T]he federal Takings C ause
and its predecessor clauses, as they were originally understood,
di vi ded governnental actions affecting property into two groups.
When t he government physically took property, it owed conpensati on.
Any ot her governnental action, no matter how severely it affected
the value of property, did not give rise to a conpensation
requi renment. This requirenent applied to physical takings because
the franmers believed that majoritarian decisionmaking processes
woul d not give fair consideration to the individual’s interest in
not havi ng her property physically seized by the governnent.

“The clause sought to renmedy failures in the political
process. But the underlying idea was not that all majoritarian
decisions should be reviewed to determ ne whether the process
behind any particular decision was fair or unfair. Rat her,
hei ght ened constitutional protection was provided only for the
limted category of decisions in which unfairness was npst
likely.”).

52 See Eastern Enters., 524 U S. at 545 (Kennedy, J.,
concurring in the judgnent and dissenting in part).

53 See id.
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Texas | OLTA program provide a mechanism for providing “just
conpensation” for any taken property.® The Texas | OLTA program has
just such a nechanism a provision for refunding any interest that
coul d have been earned by a client whose funds are wongly pl aced
in | OLTA accounts. And, the state routinely grants requests for
such refunds.

The plaintiffs in this case have had their day in court, and
have thenselves proved that they have not been denied *“just
conmpensation” for any purported governnmental taking of property

that they may have experienced fromthe enforcenent of the Texas

| OLTA program No deprivation of just conpensation neans no
possibility of a constitutional violation. As | would in al
respects affirmthe judgnent of the district court, | respectfully
di ssent . °®

* See Wllianson County, 473 U.S. at 194 (expl ai ning that the
Fifth Amendnent requires the governnment to “provide[] an adequate
process for obtaining conpensation”).

55 Because the mpjority did not address the plaintiff’'s
cl ai med First Arendnent violation, | do not, either. | nerely note
in passing that the argunent will fall of its own weight.
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