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(continued from page 1)

and only about 35 percent of the
total revenue for legal aid pro-
grams. During those 22 years the
LSC contribution has been diluted
by a substantial increase in the
number of poor people (reducing
the amount of LSC funding per
poor person) and by inflation
(which has reduced the buying
power of those dollars). The good
news is that funding from other
sources has increased at a rate
much greater than inflation.

The bad news is that the increase
in other funding has not been dis-
tributed evenly throughout the
country. In some states, revenue
has increased significantly, while
in others, particularly in the South
and in the Rocky Mountain states,
funding has been relatively stag-
nant. The highest-funded states
have more than five times as much
funding for civil legal aid as the
lowest-funded states. The goal of
equal access to justice is far from
becoming a reality.

1981 .1991 .2003

IOLTA’s role in

fundraising success

There are many factors determin-
ing why some states have achieved
greater resource development
success than others. Some are
beyond the control of legal services
advocates. For example, lower
funded states tend to have lower
per capita incomes and higher
poverty rates, which may have
an impact on how much money
can be generated.

However, other factors can be
controlled, including the amount
of time, money and leadership
that states commit to resource
development. While having a
variety of funding sources pro-
motes stability and increases
services, it requires considerably
more work, and legal services
advocates in the higher-funded
states have worked very hard
over a long period of time to
get where they are.

Most of those states with
higher funding levels have staff
people at the bar, within legal

(continued on page 5)
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From the Chair. . .

by Darrell E. Jordan
Chair of the ABA
Commission on IOLTA

Following the Supreme Court’s
decision in Brown v. Legal Founda-
tion of Washington affirming the
continued viability of IOLTA, we
can finally turn our attention to
what lies ahead for IOLTA. As a
start, we should look closely at
how our programs are doing, and
redouble our efforts to ensure they
are doing all they can to facilitate
equal access to the justice system.
I hope that over the next several
months—and certainly during the
Summer IOLTA Workshops in San
Francisco next month—we will
have thoughtful discussions
concerning how IOLTA programs
can address the challenges of
maintaining healthy organiza-
tions, increasing revenue, and
helping to meet the persistent
need for legal assistance.

The Commission on IOLTA and
the National Association of IOLTA
Programs should share the respon-
sibility for this review, so I will
start by describing one new initia-
tive between the two groups. NAIP
and the Commission have formed
a Joint Rules Task Force to review
the Brown decision and make
recommendations regarding what
changes, if any, IOLTA programs
might consider regarding their
IOLTA rules in light of that
decision. In addition, the task

(continued on page 7)
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IOLTA Grantee Spotlight:
Advocacy for Disabled Texans

by Laura Figueroa

% Imagine being raped and unable to communicate with the police or medical
staff because you are deaf or hard of hearing.

*» Imagine a city bus driver refusing to allow you on the bus because you are
in a wheelchar.

*» Imagine being institutionalized with no educational opportunities, because
your foster parents cannot accommodate your physical disabilities.

People in Texas who face seemingly hopeless situations such as
these have a voice at Advocacy, Inc.

In 1975, the Developmental Disabilities Assistance and Bill of Rights
Act became federal law, requiring states to provide protection and
advocacy services to people with developmental disabilities. Advocacy,
Inc., a nonprofit corporation, was created to ensure Texas” compliance
with the new law. Eventually the protection and advocacy system was
expanded to include all people with disabilities, such as those with mental
illness or traumatic brain injuries. As the designated protection and
advocacy agency in Texas, Advocacy, Inc. is committed to safeguarding
the rights of all Texans whom disability laws are intended to serve.

Advocacy, Inc. has endeavored to protect and advance the legal,
human and service rights of people with disabilities for more than
two decades. The agency recently celebrated its 25th anniversary. Mary
Faithfull, Advocacy, Inc.’s executive director, has been with the agency
for 18 of those years, and says she is proud of the accomplishments of
the organization. “[T]he evolution of the agency has been amazing. We
began as a small office in Austin focused only on developmental disabili-
ties. Twenty-five years later, we have 14 offices, 107 employees, and
we have the ability to help so many more people.”

Undeniably, there is a tremendous need for assistance. Approxi-
mately four million Texans have some type of disability. Of those that
Advocacy, Inc. serves, 63 percent live at or below 125 percent of federal
poverty guidelines.

Advocacy, Inc. concentrates its services in six major areas: commu-
nity rights, supports and services; housing, employment; health care;
victims of crime; education; rights of persons in institutions; and
accessibility and transportation

Deaf advocacy

Advocacy, Inc. complements its general services by also serving
specific client populations. According to the Texas Governor’s Com-
mittee on People with Disabilities, more than 670,000 Texans have
difficulty hearing a normal conversation. More than 56,000 Texans are
completely unable to hear a normal conversation. Often, people who

(continued on page 4)
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(continued from page 3)

are deaf or hard of hearing have
difficulty accessing community
services, finding employment
and exercising their civil rights.

Recognizing the need to assist
the underserved deaf population
through a coordinated approach,
Advocacy, Inc. established the
Deaf Advocacy Project (DAP) in
1991 with the help of an IOLTA-
funded grant from the Texas
Equal Access to Justice Founda-
tion (TEAJF). Dr. Mike Collier,
deaf services specialist and DAP
coordinator, assisted Advocacy
Inc.’s former executive director,
James Comstock-Galagan, in
the creation of the DAP.

“T assisted him [Comstock-
Galagan] in developing a better
understanding of how people
who are deaf or hard of hearing
were often living in poverty,
underserved and misunderstood
as they tried to access basic
community services and even
employment,” said Collier.

Comstock-Galagan and Collier
sought funding for the DAP from
TEAJF. The foundation awarded
IOLTA funds for the new project,
quickly recognizing the importance
of providing legal services to
the vulnerable deaf population.
TEAJF has continued to fund
the DAP for the past 12 years.

In 1997, Advocacy, Inc. imple-
mented the Deaf Mental Health
Advocacy Project (DMHAP) as
a complement to the DAP to
improve access to mental health
services for Texans who are deaf
or hard of hearing. Collier says
that as the DAP evolved, Advo-
cacy, Inc. realized that people
who are deaf or hard of hearing
had extremely poor access to the
public and private mental health
systems in the state.

a4

The DMHAP recently assisted
in a case involving a deaf inpatient
at a state hospital. Once she began
to make good progress, she was
eligible for ground privileges,
which allows for a patient to
move independently and freely
around the campus. Hearing
patients at the same level of
recovery receive ground privi-
leges. However, the hospital
treatment team decided that
because she was deaf, it was not
safe for her to have this privilege.

The patient contacted Advocacy,
Inc. for help. The DMHAP pro-
vided information to Advocacy,
Inc.’s regional office team con-
cerning deafness and safety issues
and the deaf patient’s rights. The
regional attorney contacted the
hospital superintendent with the
information the DAP had pro-
vided. The patient was quickly
given ground privileges, and
hospital staff was educated about
deafness and safety issues.

Collier, through both projects,
provides technical assistance to
Advocacy, Inc. staff throughout
Texas on deafness-related cases
and issues. He reviews all related
intakes and assists with the cases
as needed. In 2002, Advocacy,
Inc. handled more than 400 cases
involving people who are deaf,
hard of hearing, or deaf and blind.

Collier finds particular encour-
agement in a significant advance-
ment for deaf advocacy, the
development and implementation
of video relay and interpreting
services for deaf people whose
first language is American Sign
Language rather than English.
Collier says that most people
who are deaf prefer to communi-
cate in a visual language.

“Deaf people who have access
to a fast Internet connection and a
personal computer with a camera
can communicate via signs over

the Internet. In the near future,
if someone goes into a legal aid
office or hospital in Laredo or Fort
Stockton, these places that may
not have interpreters readily
available can call in for video
remote interpreter services.”
Collier says that the next
challenge is getting organizations
to use and pay for the services.
But he adds that through advo-
cacy and training, more busi-
nesses and facilities are becoming
accessible to people who are deaf
or hard of hearing.

Advocacy, Inc.’s success

In 2002, Advocacy, Inc. handled
approximately 4,500 cases state-
wide. The organization provided
information and referral for more
than 13,000 inquiries. It reached
more than 32,000 individuals
through statewide training
sessions. And there were more
than 600,000 hits to its Web site.

Much of the organization’s
success can be attributed to the
commitment of its staff to ensure
that people with disabilities are
treated with dignity and respect,
and that the laws regarding their
rights are understood and ad-
hered to.

Faithfull says, “It [serving
people with disabilities] is my
life in many ways. It is wonderful
to have a job where I can put my
personal beliefs to work. The
agency allows me to affect people’s
lives everyday. I'm constantly
amazed at the commitment,
caring and belief the staff has in
what they do. People work here
because it’s their passion.”

Laura Figueroa is the communica-
tions manager for the Texas Equal
Access to Justice Foundation.

To learn more about the Deaf Advo-
cacy Project, email Dr. Mike Collier
at mcollier@advocacyinc.org. or
visit www.advocacyinc.org
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services, and/or in the IOLTA
program who see it as their
responsibility to figure out how
to increase access to justice in
their states. These advocates use
a variety of ways to push access-
to-justice issues to the forefront:
e working with volunteer and
staff advocates to convince bar
organizations and the courts
to develop blue-ribbon level
commissions to address access
to justice issues

e identifying strong volunteer
leaders to organize committees
and develop campaigns

¢ coordinating the work of the
various legal aid and pro bono
programs, the bar association,
the courts, and other key players
to make the best use of every-
one’s time and avoid duplication

® assuming responsibility for any
number of other organizing,
coordinating, and developing
tasks to ensure that activities
aimed at increasing access
to justice move forward.

There has not been a survey
of IOLTA staff to determine how
many play roles that go beyond
managing their IOLTA operations.
However, numerous IOLTA
directors have been central in
successful efforts to increase
resources for legal services.
In addition to the Illinois and
Pennsylvania examples mentioned
earlier, Arizona and New Hamp-
shire also illustrate the important
role IOLTA programs and staff
can play in these campaigns.

Arizona

The Arizona Foundation for Legal
Services & Education (AZFLSE,
formerly the Arizona Bar Founda-
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e Court fees and fines
e State appropriations
e Other public funds

Title XX)

® Pro hac vice fees
* Bar association funding
* Cy pres awards

e United Way
® Special events
® Fee-for-service projects

An expanding base of resources for legal services

Since 1997 the ABA’s Project to Expand Resources for Legal

Services has tracked the different sources that legal services advo-
cates—including IOLTA programs and bar foundations—have tapped
to increase funding for legal services. These include:

* Non-LSC federal funding (e.g. HUD, VAWA, IRS, HHS, Title III,

* Contracts with state or county agencies

¢ Grants from cities and counties
e Lawyer fund drives/private bar campaigns
* Attorney registration fee or bar dues increases (mandatory)
* Bar dues check-off (voluntary)

e Foundation/corporation grants

e Contracts with Native American tribes
¢ Contributions from religious institutions

tion), and the director of its IOLTA
program, Kelly Carmody, have
played a major role in helping to
increase other state-level funding
for legal services. Carmody worked
with a coalition comprised of the
AZFLSE, the State Bar of Arizona,
Arizona Coalition Against Do-
mestic Violence and Arizona’s
legal services programs to mount
a successful campaign to obtain
state legislative funding for civil
legal assistance for domestic
violence victims and their chil-
dren. As a result, legal aid provid-
ers in Arizona are receiving $1
million in TANF (Temporary
Assistance for Needy Families)
funds and $200,000 in general
state appropriations to provide
assistance, through a contract
with the State of Arizona that

AZFLSE administers. The founda-
tion also administers and coordi-
nates a VAWA (Violence Against
Women Act) grant from the U.S.
Department of Justice, which
provides an additional $488,000
to legal aid and domestic violence
programs in Arizona.

Carmody is now providing
assistance to the Access to Justice
Task Force of the State Bar of
Arizona, which is working to
identify the civil legal needs
of Arizona residents and recom-
mend a system of providing
access to justice for all of them.
The task force is studying poten-
tial funding mechanisms and
will make recommendations to
the board of governors of the state
bar within the next few months.

(continued on page 8)



IOLTA Litigation Update: Reviewing the
Brown Decision; Texas Case Remanded

by Bev Groudine

The Spring issue of Dialogue brought
news of the Supreme Court’s decision
in Brown v. Legal Foundation of
Washington, 538 U.S. ___, (2003),
which was issued shortly before press
time. Dialogue now offers a closer look
at the details of the Court’s decision,
as well as its subsequent order
remanding Phillips v. Washington
Legal Foundation, 02-01, back to
the Fifth Circuit Court of Appeals

n March 26, 2003, the U.S.

Supreme Court issued its
decision in Brown v. Legal Founda-
tion of Washington, upholding the
constitutionality of IOLTA under
the Just Compensation Clause of
the Fifth Amendment. Justice
Stevens authored the 5-4 majority
decision, which Justices O’Connor,
Souter, Ginsburg and Breyer
joined. In its ruling the Court
held that even assuming that
the interest generated on IOLTA
accounts amounted to a per se
taking, such a taking was for a
valid public use and the amount
of just compensation due was
zero. As a result, the Court found
that the operation of the IOLTA
program in Washington does not
violate the Fifth Amendment.

IOLTA a public use

The Court’s analysis began by
setting forth that the text of the
Fifth Amendment “confirms the
state’s authority to confiscate
private property”, so long as two
conditions are met: “the taking
must be for a “public use” and ‘just
compensation’ must be paid to
the owner.” The Court quickly dis-

posed of the ‘public use” question
by stating that “...the overall, dra-
matic success of these programs in
serving the compelling interest in
providing legal services to literally
millions of needy Americans
certainly qualifies the Foundation’s
distribution of these funds as a
‘public use’” within the meaning
of the Fifth Amendment.”

The Court then discussed the
type of “taking,” if any, involved
in the case. Petitioners alleged
two takings claims based on, first,
the requirement that certain types
of client funds be placed in an
IOLTA account and, second, the
transfer of interest from an IOLTA
account to the Washington IOLTA
program. Applying a regulatory
taking analysis, the Court con-
cluded that the placement of
funds in an IOLTA account was
not a taking “because the transac-
tion had no adverse economic
impact on petitioners and did
not interfere with any investment-
backed expectations.” As to the
alleged taking of interest, the Court
indicated that the per se analysis
was appropriate to the facts of
this case and consistent with the
finding in Phillips that the interest
is the property of the clients. The
majority assumed that the peti-

tioners” “interest was taken for a

public use when it was ultimately
turned over to the Foundation.”
This assumption, however, did
not end the Court’s inquiry.

No just compensation due
The Court held that, in any

event, there was no constitutional
violation because no just compen-
sation was due. In essence, the
Court found that the plaintiffs

in the case lost nothing of value
given the fact that transaction
costs would have outweighed

the small amount of gross interest
their individual accounts would
have earned. In reaching its
conclusion, the Court applied

a long line of Fifth Amendment
cases on just compensation,
stating: “[JJust compensation
required by the Fifth Amendment
is measured by the property
owner’s loss rather than the
government’s gain.”

Finally, the Court addressed
the plaintiffs” argument that
funds could have mistakenly been
deposited in an IOLTA account
when the interest generated
would actually have exceeded
the transaction costs involved,
contrary to the law establishing
the IOLTA program in Washing-
ton State. While recognizing that
mistakes might occur, the Court
pointed out that the responsibility
for ensuring that only qualifying
funds are deposited in IOLTA
accounts rests with the entity
making the deposits (in this
case the limited practice officers
handling real estate escrows).
While the property owner might

(continued on page 7)
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Litigation Update

(continued from page 6)

have a claim against the entity
making a faulty deposit, that
faulty deposit would not involve
any state action subject to Fifth
Amendment protection.

The dissents

Justice Scalia authored a spirited
dissent, which was joined by
Chief Justice Rehnquist and
Justices Kennedy and Thomas.

In it, IOLTA was likened to a
“Robin Hood Taking, in which the
government’s extraction of wealth
from those who own it is so

cleverly achieved, and the object
of the government’s larcenous
beneficence is so highly favored
by the courts (taking from the rich
to give to indigent defendants)
that the normal rules of the
Constitution protecting private
property are suspended.” Justice
Scalia argued that the fair market
value of the interest earned by the
clients’ principal should be the
test of just compensation, rather
than the net interest approach
used by the majority.

Justice Kennedy also issued a
brief additional dissent in which
he raised First Amendment con-
cerns regarding IOLTA. Kennedy
wrote: “The First Amendment

consequences of the State’s action
have not been addressed in

this case, but the potential for a
serious violation is there. . . One
constitutional violation (the taking
of property) likely will lead to
another (compelled speech).”

Texas case

Shortly after the Court granted
certiorari in the Brown case in
2002, the Texas IOLTA program
filed a petition for certiorari in its
case, Phillips, et al v. Washington
Legal Foundation, 02-1. That
petition was filed following the
denial of a petition for en banc

(continued on page 8)
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force will gather and provide

information on the issues that

have been the subject of IOLTA
rule changes in recent years to
increase IOLTA revenue so that
programs can determine what
other, if any, changes they may
want to explore. I expect the task
force will issue a preliminary
report in San Francisco.

Ideas for action by programs
include the following:

* Conversion — This is a good time
for programs that have either
voluntary or opt-out attorney
participation to consider con-
verting their programs to opt-
out or mandatory status. Increas-
ing attorney participation by
converting a program’s status is
one of the most effective ways
to increase IOLTA revenue. ABA
policy has supported convert-
ing to mandatory status since
1988. More importantly, the
Brown ruling has put to rest

Dialogue/Summer 2003

concerns that mandatory IOLTA
violates the Fifth Amendment.

¢ Fundraising — Highlighted
on the cover of this issue of
Dialogue, as well as in two previ-
ous editions, is the role that
IOLTA programs can play in
developing new sources of
funding for civil legal assistance.
The cover story focuses on the
importance of IOLTA in state-
wide funding initiatives,
whether the new funds are
administered by IOLTA pro-
grams or other access-to-justice
organizations. The recent
successes in Arizona, Illinois,
New Hampshire and Pennsyl-
vania show that when they
engage in statewide funding
efforts, IOLTA programs can
secure impressive gains. (The
efforts in these four states will
raise millions of dollars for
legal services.)

¢ Banking relationships — Even
in this dreary interest rate
climate, attention to banking
matters remains an essential

part of any program’s opera-
tions. Amending rules to require
banks to treat IOLTA accounts
with parity may help shore up
IOLTA revenues. As banks con-
solidate and become regional
or national entities, communi-
cation and coordination between
IOLTA programs is becoming

a necessary counterweight

and a means to help gain more
favorable treatment of IOLTA
accounts across state lines.

We will delve into these last
two issues regarding banks when
the IOLTA community meets for
the Summer IOLTA Workshops.
Other sessions will address loan
repayment and assistance pro-
grams, grant making, grantee
evaluation, funding racial justice
initiatives, and legal needs
assessments. In addition, the
workshops offer an excellent
opportunity for informal discus-
sions about other topics of inter-
est. I hope you plan to attend—
this is an important time for
IOLTA.
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review of a ruling against the
Texas IOLTA program issued by
a three-judge panel of the Fifth
Circuit Court of Appeals, which
found that IOLTA violated the
Fifth Amendment. On March 31,
2003, the Supreme Court granted
the certiorari petition, vacated the
decision of the Fifth Circuit, and
remanded the case to the Fifth
Circuit “for further consideration
in light of Brown.

What’s next?

First Amendment claims were
raised in the original complaints
filed in the Texas and Washington
cases. While the lower courts have
in part addressed those claims,

whether the plaintiffs in either
case will pursue the issue further
in light of the Brown decision
remains an open question.

In the Washington litigation,
the Ninth Circuit Court of Ap-
peals, after ruling that no Fifth
Amendment violation existed,
remanded the First Amendment
issue to the district court to con-
sider “what speech, if any, is at
issue and whether the IOLTA
program violates any rights
Appellants may have emanating
from the First Amendment.” In
the Texas case, the district court
found no violation of the First
Amendment following a bench
trial, and dismissed the claim. The
Fifth Circuit, finding that a Fifth
Amendment violation existed,
decided that it did not need to
address the First Amendment

claim. Thus, while the First
Amendment issue may be on a
faster track in the Fifth Circuit,
only time will tell if and when
it will be further litigated.
Regardless of whether more
litigation awaits IOLTA programs,
the Brown decision is an impor-
tant victory, both for affirming
such a critical source of funding
for legal services, and for recog-
nizing the compelling importance
of legal services for the poor. As
American Bar Association Presi-
dent Alfred P. Carlton, Jr. stated:
“The real beneficiaries of this
ruling are the tens of thousands
of poor people who receive legal
assistance because of IOLTA.”

Bev Groudine is staff counsel to
the ABA Commission on IOLTA.
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New Hampshire

For many IOLTA programs, the
first step into statewide resource
development efforts has been, as
it was in Arizona, through a state
legislative campaign. The New
Hampshire Bar Foundation, the
state’s IOLTA program, took

a different route. In 1996 the bar
foundation and its former execu-
tive director Tina Abramson
sought to increase revenues
significantly by embarking on

an ambitious planned giving and
major gifts campaign to increase
its endowment. By 2000, the
foundation generated $1 million,
half in cash gifts and half in
bequests, which is quite a success
for a state with only 3,000 law-
yers. The success of this effort
led to a decision to develop a

statewide annual private bar
campaign, to be coordinated and
directed by bar foundation staff,
to raise regular operating funds
for the three legal aid programs.
The Campaign for Legal Services
officially kicked off at the bar
foundation’s annual dinner

in June 2002 with $300,000 in
leadership gifts from firms pledg-
ing to donate at the rate of $500
per lawyer. The campaign is
expected to reach its three-year
goal of $750,000.

In these states as well as others,
the role of IOLTA programs and
their directors in initiating,
organizing, coordinating and
managing state-level resource
development work has led to
substantial increases in funding
for legal aid programs. Opportu-
nities exist in other states, where
there is insufficient state-level
person power, for IOLTA person-
nel to step in and either fill a void

or complement the work being
done by others. In some states,
active participation and leader-
ship by IOLTA programs and their
staff may be a necessity if access
to justice is to be improved.

The ABA Project to Expand Re-
sources for Legal Services (PERLS)
offers assistance regarding state and
local efforts to develop new sources
of legal services funding. For more
information, contact the author of
this article, Meredith McBurney,

at 303-329-8091 or via email at
mm8091@aol.com

Meredith McBurney serves as
director of the ABA PERLS Project.
She is the former executive director
of Colorado’s IOLTA program, the
Colorado Lawyer Trust Account
Foundation (COLTAF), and the
Legal Aid Foundation of Colorado,
the statewide private fundraising
organization for legal services.
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From the Chair. . .

by James B., McLindon
Chair of the ABA Standing

Committee on Lawyer Referral
and Information Service

August 2003 marks the 10th
Anniversary of the passage of the
ABA Model Supreme Court Rules
Governing Lawyer Referral and
Information Services by the ABA
House of Delegates. August 1993
saw the culmination of a lengthy
effort to craft the appropriate
standards by which lawyer
referral and information programs
should be run. That month also
marked the initiation of a second
and longer campaign to make the
LRIS Model Rules a reality via
their adoption by either states

or individual programs.

In the early 1990s, it had be-
come apparent to the ABA Stand-
ing Committee on Lawyer Referral
and Information Service that a
set of national standards governing
the operation of LRIS programs
around the country was not only
desirable, but necessary. Among
the 50 states, only California had
comprehensive rules governing
LRIS programs at that time.
Unscrupulous for-profit outfits,
calling themselves lawyer referral
programs but operating primarily
to benefit their owners and/or a
few lawyers, misled consumers
seeking reliable, impartial referrals.
In addition, some bar-sponsored

programs, too, were operating
(continued on page 10)
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Lawyer Referral

“Legalizing” Unbundled
Practice: The Maine Experience
by Elizabeth Scheffee

Discrete task representation, also called “unbundled” legal services,
is a method of legal service delivery that litigators borrowed from
transactional lawyers. Commonly utilized when drafting a will, a deed
or a contract, discrete task representation has not been used in litigation
settings until recently. One of the great benefits of unbundling in a litiga-
tion context is that it is a successful way to provide a measure of legal
services to those who can afford some, but not total, legal representation.

Why unbundling?
Lawyers are accustomed to prospective clients asking questions such as:
“What are my rights?”; “Can you tell me if I should /should not sign this
document?”; and “Do I need a lawyer?” These types of questions are
common during an initial client interview, and also commonly are asked by
educated clients who may need a “legal coach” rather than full service
legal representation. Bar associations in many states are assessing the
value and advisability making unbundled legal services a part of their
local legal geography. Here is what happened in the State of Maine.
Maine’s population ranks among the highest taxed and also one of
the poorest in the nation. The judicial system is under-funded and has
a low number of judges per capita. Maine lawyers provide among the
highest number of volunteer legal service hours in the nation. It was
not surprising, by the late 1990s, there was a crisis in the delivery of
legal services, particularly to middle income clients. The Maine State
Bar Association and the judicial branch formed a task force—the Self
Represented Litigant Task Force—to think of and adopt creative ways
to resolve the crisis. Unbundling was the group’s first goal.

Amending the rules

In the best situation, both the civil rules and the ethics rules should

be amended to fully authorize and empower lawyers and litigants to
unbundle. The Maine task force included individuals either on or well
connected to the Civil Rules Committee and the Advisory Committee
on the Code of Professional Responsibility. It also included an active
member of the Maine Supreme Judicial Court as well as an active
president-elect (later president) of the bar association. The task force
drafted proposed civil rules and ethics rules amendments, and the bar
association and judiciary coordinated the public hearings necessary

to implement them.

Almost all states have transactional lawyers who unbundle, and
many states have domestic relations attorneys who litigate matrimonial
cases and also unbundle their services. (A huge number of family law
cases are conducted by middle-income, self-represented litigants.) The
hardest obstacle to overcome was institutional inertia, expressed by

(continued on page 11)
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From the Chair...

(continued from page 9)

their programs more with an eye
toward simply gathering cases for
their attorneys rather than toward
providing a quality public service
to their clients.

Clearly, if lawyer referral was
to be operated primarily as a
quality service to the public,
standards were necessary to
provide a target for which pro-
grams could aim. Moreover, in
advocating for LRIS programs
on national level, the Standing
Committee was finding itself
increasingly pressed to differenti-
ate good programs from unscru-
pulous ones by a clear, objective
measure. Standards solved this
problem as well.

The adoption of model rules
is no small feat within the ABA
(nor should it be). Setting aside
the arduous task of drafting a set
of rules, those rules must then be
vetted by all concerned entities
within the ABA. Finally, the rules
thus edited and refined must be
approved by the policy-making
House of Delegates.

Strong leadership was required,
and fortunately it was not found
wanting. The late Cindy Raisch
chaired the LRIS Committee in
those years and assembled a team
to draft the rules and sell them to
the ABA as a whole. In this process,
she was ably assisted by former
LRIS Committee Staff Director
Sheree Swetin, who managed
to contribute to the substance of
the rules while ensuring that the
committee stayed focused and
worked steadily toward closure
(never a given where a roomful of
lawyers is involved). Prominent
legal ethicists such as Richard
Zitrin of California and the late
Michael Franck of Michigan,

10

The day fast approaches
when a program not
in compliance with the
LRIS Model Rules will
be in the minority.

along with Sheldon Warren, Cindy
Raisch and Ron Abernethy, who
had helped write California’s
regulations, primarily drafted the
rules. They were amply assisted
by Lish Whitson and the other
members of the committee, who
vigorously debated each rule and
comment, and modified the draft
as necessary. The draft then circu-
lated throughout the ABA, sugges-
tions and criticisms were consid-
ered, and where appropriate, they
were incorporated into the draft.

In August 1993, the proposed
Model Rules came to a vote on
the floor of the House of Del-
egates. | had joined the committee
the previous fall and was present
in New York, prepared to speak
in favor of the rules on the floor
of the House, should a debate
be required. I could have stayed
home. Other past and present
committee members like Cindy
Raisch (still very much involved
although her term had ended),
Lish Whitson (who had succeeded
Cindy as chair), Mike Franck, and
others had garnered overwhelm-
ing support in the House. No oppo-
sition materialized and the Model
Rules passed by acclamation.

The LRIS Model Rules are part
of the legacy I inherited when I
became chair of the Committee.
I owe it to all those who worked
so hard a decade ago to draft and
pass the rules to see to it that
compliance with them in the
LRIS community is the norm
and not the exception.

We are well on our way toward
that goal. At present, 108 pro-
grams, 35 percent of the total in
the country, meet or exceed the
requirements of the Model Rules.
New programs are coming into
compliance all the time. In
addition, five states—California,
Texas, Florida, New York and
Ohio—have adopted rules that,
in whole or in large measure,
emulate the ABA Model Rules.

As the Model Rules begin their
second decade, I ask every bar
association executive director or
director of a LRIS program not
yet in compliance to ask two
questions: Why not, and When?
The day fast approaches when a
program not in compliance with
the LRIS Model Rules will be in
the minority. Some programs
may soon find that the competing
lawyer referral program across
town will upgrade its program,
apply to the LRIS Committee, and
become certified to use the ABA
logo and slogan. From then on,
every consumer who compares
your Yellow Pages ad to the
competing program’s ad will
see that your competitor meets
ABA standards. And that your
program does not.

Who needs that, especially
as many programs today are
seeing their revenues decline as
the recession drags on? And who
couldn’t use the boost that adding
the phrase, “Meets ABA stan-
dards” to all your marketing
would bring?

As the 10th Anniversary
rolls around this August, please
take stock of your program and
determine what it needs to satisfy
the rules. We're happy to help.
Contacting Committee Counsel
Jane Nosbisch at 312-988-5754
or jnosbisch@staff.abanet.org will
put the ABA’s extensive resources
at your fingertips.
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(continued from page 9)

questions such as “Why do lawyers
need a rule if they already un-
bundle?” Although there are
very few, maybe two, cases
involving malpractice in the
context of unbundling, the legal
malpractice lawyers in Maine
vocally supported the proposed
civil and ethics rule changes.
When dealing with insurance
carriers, we learned, it is better to
have a rule than not have a rule.

Task force composition key
The second biggest obstacle was
the magnitude of the job. Our task
force wanted to thoroughly cover
all types of lawyers and users
of legal services, and including
a broad variety of both was
important for achieving that
goal. The task force included civil
litigators whose perspective in-
cluded an understanding of the
daily routine of litigation, both
from civil rules and ethics stand-
points. As a result, difficult
issues—such as how representa-
tion may be limited, how to get
in and out of an un-bundled case,
how to explain the scope of repre-
sentation to the court, and how to
directly contact a litigant repre-
sented for some parts, but not
others, of a case—were identified
and addressed with civil
litigators” experience and input.

The task force was also aided
by the participation of the director
of Pine Tree Legal Services, which
provides assistance to low-income
clients in Maine. Through that lens,
the task force could address fully
the needs of courthouse assistance
programs, volunteer lawyers and
hotlines in the rules changes.

The composition of the task force
was critical to the success of our
experience, but we also drew
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from the experience of other states
and by attending conferences that
included unbundling as the focus
or a part of the programming.

The recipe for “unbundling in
two years or less” is this:

¢ Include several well positioned,
energized, committed individuals
representing various interests of
the bar and judiciary.

¢ Create an “unbundling rules”
template the group can edit,
expend, or change. This template
also provides the agenda for what
kind of unbundling is to be
accomplished.

* Maine requires a public hearing
before rules can be changed. Have
one open forum with the bar for
input (our annual meeting pro-
vided the venue) before undertak-
ing a more formal public hearing.

Be prepared for success and
happiness. Lawyers who un-
bundle are sued less, are reported
to ethics boards less, have lower
accounts receivable, and experi-
ence higher client and personal
satisfaction. Lawyers who begin
by unbundling a little soon see a
rise in an unbundling client base
that can afford the legal expertise
of their legal coach. While the
acute legal problems remain just
as sophisticated, they are solved
in a manageable fashion that
maintains the intellectual chal-
lenge all lawyers enjoy. To those
who ask, “Why unbundle,” 1
answer, “Why not?”

Maine’s rule

Maine’s ethics rules explicitly permit
unbundling. In addition to the following
definition of limited representation, the
rules include a model limited representa-
tion agreement form. The full text of the
rules, including the agreement form, can
be accessed online at www.cleaves.org/
pdf/barrules.pdf

Limited Representation. A lawyer may
limit the scope of representation if the
limitation is reasonable under the circum-
stances and the client provides informed
consent after consultation. If, after consul-
tation, the client consents in writing... an
attorney may enter a limited appearance
on behalf of an otherwise unrepresented
party involved in a court proceeding.
A lawyer who signs a complaint, counter-
claim, cross-claim or any amendment
thereto which is filed with the court,
may not thereafter limit representation
as provided in this rule.

—Maine Bar Rule 3.4(i)

Elizabeth Scheffee is a family law
practitioner in Maine and a member of
the ABA Standing Committee on LRIS.

For more information about unbundling,
the ABA Standing Committee on the
Delivery of Legal Services, operates
the Pro Se/Unbundling Resource
Center, which can be accessed online
at www.abalegalservices.org/delivery/
delunbund.html More information,
including links to state ethics rules
regarding unbundling, is online at
www.unbundledlaw.org

2003 National Lawyer Referral Workshop

The 2003 National Lawyer Referral Workshop will take place at the
Adams Mark Hotel in Denver from October 22 through 25. Brochures
will be mailed in July. Registration information soon will be available
online at www.abalegalservices.org/Iris
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A Practical Guide to Adding a Brief Advice Panel

by Roseann S. Hiebert

he need to serve clients

seeking only limited advice
or legal information has vexed
LRIS programs for years. For the
Kansas Bar Association Lawyer
Referral Service, the first effort
to reach these clients came in the
form of a Lawyer Advice Line
(LAL), which used prerecorded
messages to respond to frequently
asked legal questions. The FAQ
format survived for approximately
five years. Although it was not
without some merit, its inability
to respond to the complexity of
legal issues resulted in many
callers returning to the main
LAL number for further consulta-
tion on their specific legal issue.
A steady decline in the number
of calls received each year caused
a reevaluation of the effectiveness
of the LAL. The concept of a brief
legal advice panel seemed a
natural progression.

At the same time, lawyer
referral panel attorneys com-
plained about the number of
referral callers who only wanted
questions answered and did not
consider hiring an attorney. Most
LRIS attorneys were not collect-
ing the fee for the initial consulta-
tion, and encouraged the LRIS to
find an alternative method of
dealing with these clients.

A brief legal advice panel
provides a service for those who
need limited legal advice, not
representation, or who are uncer-
tain about their needs. The benefits
of a brief legal advice panel are
twofold: clients get the advice
they need and attorneys do not
lose a place in the rotation. Another
benefit for the LRIS program is

the prospect of additional income
with minimal additional expenses.

Basic start-up needs
Operating a brief advice panel
requires some planning and
preparation that differs from
operating other LRIS panels.

Telephone service
“Direct-connect,” a supplemental
phone service, is needed to transfer
callers to attorneys. The transfer
capability is added to the existing
telephone lines. It allows the LRIS
program to transfer an incoming
call to another phone number and
then disconnect, leaving the other
two parties still connected. It does
not require a sophisticated phone
system.

Contact your local telephone
service provider to have this
service added to any phone lines
you choose. If you are planning
to use a 900 number for additional
billing options, you will need to
have a dedicated line.

Attorneys and staffing

Your program will need to take
advice line calls in a wide variety
of subjects. Try to find several
attorneys or firms to handle the
calls, because the wider the range
of the calls the LRIS can handle,
the better service it will have. You
will need an agreement between
the lawyer referral service and
the attorneys providing advice.
Attorneys can be members of
your service who volunteer to
take a specific shift, or you may
choose to pay outside attorneys.
The only feasible payment arrange-
ments are to pay a cut of the per-
minute charge, or to pay a pre-

established flat fee. (It is unlikely
that the volume of calls will be
sufficient to support the salary of
an attorney who sits waiting for
calls to come in.) A set schedule is
important, whether you are using
attorneys in their offices, retired
attorneys, or attorneys working
from home.

LRIS staff should be trained
to take these calls and to sell the
additional service because it is
part of the LRIS service. Don't
require callers to self-select the
brief advice program by calling
a separate number or by asking
them to call back.

Ethics and insurance
Check state ethics rules about the
propriety of providing brief advice
services. Limiting service by attor-
neys to advice only may raise
ethical considerations, depending
on the rules. In Kansas, a pre-
existing ethics opinion on providing
brief advice aided the lawyer
referral program’s decision to start
a panel. (See Kansas Bar Associa-
tion Ethics Opinion No. 92-06.)

To comply with the opinion,
the lawyer referral service had
to draft specific rules, including
a restriction preventing the advice
attorney from actually represent-
ing the caller. This restriction is
contained in the attorney agree-
ment signed by panel attorneys,
and helps the LRIS promote to
callers that they are getting an
objective opinion, rather than “a
sell job” from an attorney wanting
to get a new client. If the attorney
feels the caller needs to hire an
attorney, the attorney is required

to refer back to the LRIS.
(continued on page 13)
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Practical Guide

(continued from page 12)

It is also a good idea to review
your malpractice insurance cover-
age. If the activity of a brief advice
panel is not viewed as a “referral,”
the current policy may not cover
it. However, since it is the attorney
giving advice, the malpractice
coverage required of panel attor-
neys may suffice. If your errors and
omissions carrier does require a
rider on your office policy, it will
create another expense.

Billing equipment and services
The Kansas Bar Association LRIS
rejected charging a flat fee for the
brief advice panel. Instead, the
fact that clients only pay for the
time used is a selling point.

The LRIS accepts payment
by credit card or by calls through
a 900 number. Accepting credit
cards means having a credit card
machine so numbers can be taken
over the phone. (The Kansas Bar
Association’s machine cost $375.)
The processing bank also charges
a percentage of the monthly
amount collected. That fee may
range anywhere from 1.5 percent
to 3 percent of your credit card
receipts. Supplies—paper prod-
ucts and printing ribbons for the
machine—add to the monthly
cost ($6.50 in Kansas).

Using a 900 service provider
also requires paying a fee, at either
a flat monthly rate or a percentage
of the bill. The Kansas Bar Asso-
ciation uses Tele-lawyer, Inc.,
which contracts with a carrier
and serve as an intermediary.
This requires at least one specific
telephone line dedicated to the
900 number. Contact a provider to
get specific proposals to address
the needs of your service.

Payments may also be collected
through electronic checks. Pro-
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grams may use their regular bank,
with the attendant risk of bad
checks because there is no guaran-
tee funds availability. Alternatively,
programs may use a service that
will guarantee the check. Payment
to the LRIS program is guaranteed,
and the company will do the
collection work on checks that do
not clear. The monthly charge for
this service can be prohibitively
expensive, however.

Operations

Calls for brief advice start out as
ordinary calls handled by intake
staff members, who assess the
callers” needs. When callers say
that they need legal advice or
have a quick question for an
attorney, they are offered the
advice line. The benefits of the
advice line should be stressed to
callers. Callers who opt for the
advice line are normally con-
nected to an attorney almost
immediately, and the average
length of the call is usually just
five to seven minutes long. It is
important to ensure that the caller
is appropriate for the line. A caller
with more complex issues should
given a referral to an attorney for
further services.

After it is determined that the
call is appropriate for the advice
line, basic information about the
caller is still needed. Callers who
will pay by credit card need to
provide their full name, address,
telephone number, billing address
of the credit card, (if it is different
than the home address), credit
card number, expiration date, and
the three-digit security code on
the back of the card. Since there is
no signed receipt, this information
will be your only way of verifying
the charges with the credit card
company. The Kansas Bar Asso-
ciation LRIS runs a $50 pre-authori-
zation on the credit card to ensure

there is enough credit available
in the event the call runs longer
than the average length of a call.

Callers using the 900 service
also need to supply the basic
information, especially the caller’s
telephone number. Last but not
least, it is imperative to get the
name of the adverse party for
a conflicts check.

Callers are then transferred to
the attorney, using the telephone
transfer system. (Using a 900
number requires transferring the
call to the 900 number or instruct-
ing the client to call that number
directly.) The client’s information
should be simultaneously sent
to the attorney by fax or email.

The attorney must report back
on the outcome and time spent
for each caller, so staff can bill
the actual credit card charges.
Call times and the caller’s phone
numbers are important for a
number of reasons, including
checking the attorney’s bills
against the time he or she re-
ported spending on the call, and
checking the 900 provider billing
statement against the time the
attorney reported. Knowing the
names of any callers who refuse
the 900 charges (a charge back)
enables limiting their future
access to the service.

Money
Revenue
Financial viability is an important
factor in deciding whether to
start a brief advice panel. Income
expectations depend on the num-
ber of calls handled. The Kansas
Bar Association LRIS income
projections for the brief advice
panel were $10,000, but the
income was actually $16,881.72.
In that time span the LRIS took
approximately 15,000 LRIS calls
with 928, or 6.2 percent, choosing
(continued on page 14)
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Ask Dr. Ethics: Malpractice Coverage

and Misbehaving Panel Attorneys

Dear Dr. Ethics:
Boy, have we got problems! Last
week we learned that one of our
panel members just dropped his
errors and omissions insurance.
We’re removing him from the
panel, since malpractice coverage
is a requirement (and we like that
little “Meets ABA Standards” logo).
But he has four open cases that
we know of with LRIS clients.
What can we do to protect them,
since his coverage is—like most
malpractice coverage—on a “claims
made” basis? We understand that
means if one of our clients com-
plains next week about something
that happened last year, the
attorney won'’t be covered.
Another panelist is under
investigation by the state attorney
discipline board. She’s still on the
panel. What should we do about
her panel status? And what

should we tell people who call
and are referred to her? Should
we refer anyone to her at all?

A third panelist has been
accused by two women we referred
to him of making improper com-
ments to them. One said the
attorney called her “Sweetie,”
and that he liked her hair and
lipstick. The other woman said
the lawyer told her “You look
good enough to eat.” Ugh! What
can we do about this guy?

—Longwinded in Longmeadow

Dear Long-Long:
Yes, you do indeed have prob-
lems! And guess what? I can’t
solve them all, at least this time,
but I may be able to help for the
next time around. Let’s start
with the insurance issue.

The secret here is in your
contract with your lawyers—you
know, the pledge you make them

sign when they reapply each year.
By now, pretty much every LRIS
has turned its yearly application
into a new contract with its
lawyers. This is what requires the
panelists to have errors and
omissions insurance in the first
place. In many states, lawyers are
able to pick up relatively inexpen-
sive insurance riders that only
cover their LRIS clients.

Why not amend your rules to
require that if panelists drop their
insurance, they are required to
buy a “tail” that covers those
existing cases forever, so that even
if a claim is made later, it's covered?
“Tails” are very common; lawyers
buy them frequently, such as when
they switch carriers. You may
even be able to work with who-
ever provides low-cost LRIS
insurance to develop a special

LRIS “tail” plan.
(continued on page 16)
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(continued from page 15)
the advice line.

Operational expenses

The panel does not require a large
investment. The Kansas LRIS
staff spends approximately 10-15
minutes per call, so you can figure
your staffing costs. Fees such as
additional insurance and 900 call
charges can be negotiated. The
per-minute charge for attorney
time and the percentage fee on
credit card billings are not paid
unless the panel is being utilized
and generating revenue. Most

of the marketing costs can be

14

combined with current LRIS
advertising in the phone book
and elsewhere.

Announce the start of a brief
advice panel with press releases
sent to local media outlets. It is
also a good idea to market at each
local courthouse with posters,
brochures and/or business cards.
When individuals come in to file
pro se motions and have a legal
question about the process, the
clerks can give out the advice line
phone number. Provide panel
attorneys with contact informa-
tion—such as on a magnet—for
both the LRIS and advice line
information. When someone calls
the attorney’s office seeking legal

advice, the attorney’s office can
refer the caller to the advice line.
Send information about the
advice line to non-LRIS attorneys
for the same reason. It’s a benefit
for attorneys because they are not
spending time on a client who is
only seeking quick legal advice
and not actually looking to

retain legal counsel.

The Kansas Bar Association
has maintained a brief advice
panel since 1998. It has proven
to be a valuable component
of the LRIS program.

Roseann Hiebert is director of
lawyer referral for the Kansas
Bar Association.
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From the Chair. . .

by Mary K. Ryan
Chair of the Standing Committee
on the Delivery of Legal Services

One of the ways the Standing
Committee on the Delivery of
Legal Services advances its
mission to promote affordable
access to justice for people of
modest means is through its
initiative to examine and scruti-
nize the ways policies influence
access. How do the cultural and
institutional values of the courts,
the legal profession, the orga-
nized bar, and legal education
impose barriers or facilitate the
ability of people to obtain legal
services? At the 2002 ABA Annual
Meeting, the Delivery Committee
held a hearing on access to justice
to explore these issues. Fifteen
people representing a wide
variety of perspectives testified
and responded to the committee’s
call for an analysis of policies that
facilitate or prevent people from
effectively using the courts and
services of lawyers to resolve
their legal matters.

The committee has now
completed a report of the
hearing, available online
at www.abalegalservices.org/
delivery. The Report on the Public
Hearing on Access to Justice pre-
sents findings from the hearing,
provides summaries of the presen-
tations and includes appendices
of the written submissions.

The findings comment on the
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scope of legal problems, institu-
tional responses to the demands
for legal services and barriers
impeding those responses. The
report also offers a series of 13
solutions to the barriers. Many

of those who testified commented
on the importance of recognizing
the continuum of legal needs.
Some people, perhaps most, can
effectively address simple matters
by themselves. As matters become
more complex, however, people
need resources that can be pro-
vided by a variety of sources,
including law libraries, publishers
and Web site hosts. Of course,
people need the services of
lawyers in many complicated
matters or when they cannot
effectively advocate for them-
selves, for whatever reason. We
believe the concept of the con-
tinuum of personal legal services
needs is central to our quest to
provide access to justice.

The committee also learned
more about the work of the courts
in meeting the needs of self-
represented litigants. Although
public perceptions of the level of
service in the courts are frequently
low, the courts are employing a
series of innovations to make
court services more accessible.
While these innovations need
to be scrutinized and evaluated,
we learned that the courts are
approaching the delivery of
personal, civil legal services more
cohesively than the legal profes-
sion. In fact, the legal profession
embraces traditions that serve to
prevent lawyers from reaching
and servicing many of those who
could benefit from their work.

We need to understand and
embrace this continuum of legal
needs. We need to reconsider a
philosophy of “one-size-fits-all”
and question the extent to which
our profession is providing the

services that “consumers” want.
We need to consider the role of
diagnostic evaluations, somewhat
like the medical profession, and
work to assure that people receive
the level of legal care appropriate
for their situation, no more and
no less. We need to be willing to
unbundle our services to collabo-
rate with our clients and meet
their needs in affordable ways.

We need to take a look at our
policies from the point of view of
access to lawyers. Specific issues
include ghostwriting, limited
appearances, fee sharing and
client development. Our willing-
ness to make changes that permit
us to serve clients in ways that are
consistent with their needs and
wants will become the measure
of our dedication to access to
justice. I encourage you to read
the committee’s report and con-
sider how you can adopt and
advance the solutions to assure
meaningful access to justice.

This column marks the end of
my 5-year tenure on the commit-
tee, which has been highly
rewarding both professionally
and personally. During this time,
two of the committee’s projects
have culminated in resolutions
adopted by the ABA House of
Delegates, the first adopting
Standards for the Operation of a
Telephone Hotline Providing Legal
Advice and Information, and the
second, adoption of Best Practice
Guidelines for Legal Information
Web Sites Providers.

Each year the committee has
recognized innovative programs
that foster the commitment to
affordable legal services to those
with moderate incomes through
the Louis M. Brown Award for
Legal Access. In the last two years
the committee instituted the

Blueprints Project to facilitate
(continued on page 16)
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(continued from page 15)

replication of the programs it has
so recognized. The committee has
been intimately involved in
planning and participating in
national and state pro se and
equal justice conferences, includ-
ing the National Conference on
Pro Se Litigation held in Scottsdale
AZ in 1999. In 2002, the commit-
tee revisited a project that it had

Lawyer Referral

first undertaken in 1983 by
publishing an online booklet on
Innovations in the Delivery of Legal
Services: Alternative and Emerging
Models for the Practicing Lawyer.
The committee played a significant
role in the development of
www.findlegalhelp.org, the ABA’s
own Web site for assisting consum-
ers navigating the legal system and
seeking a lawyer, and is respon-
sible for maintaining the site.

I thank each of the dedicated
committee members with whom I

have had the pleasure of serving,
as well as Staff Counsel Will
Hornsby, who has provided superb
staff support at all times. I am
confident that under the leader-
ship of Judge Lora Livingston of
Austin Texas, whom ABA Presi-
dent-elect Dennis Archer has
named to be the new chair, the
Delivery Committee will continue
to be the national leader in foster-
ing innovative routes connecting
people of moderate income to the
legal help they need.

Dr. Ethics

(continued from page 14)

What can you do about this
lawyer this time? Well, read your
application contract carefully, and
see whether it might be interpreted
to require the lawyer to keep insur-
ance in force for his LRIS clients.
If you can, make the argument that
he’s required to do this. Perhaps
he can buy a “tail,” or maybe he
has even done so already.

The more dicey issue is what
to do about informing the clients
that he no longer has insurance.
This is more a policy matter than
an issue for Dr. Ethics (said he,
ducking and passing the buck.)
I'm a bit reluctant to recommend
informing the clients, since it might
interfere with a healthy attorney-
client relationship. Looking to the
future again, you could add into
your application the fact that if
this happens the lawyer is re-
quired to inform the client, and
if he or she doesn’t, you will. But
even this last idea should be consid-
ered as a policy matter by you and
your board or LRIS committee.

The disciplinary issue you raise

is also a dicey one, and also de-
pends on policy decisions about
what you want to require in your
contract with your lawyers. Some
LRIS programs require notifica-
tion of any investigation that the
lawyer is aware of, while others
wait for actual disciplinary action.
Panel suspension for an accusa-
tion—or an investigation, which
is only the possibility of an accu-
sation—is very different from sus-
pension for actual discipline. You
and your board and LRIS commit-
tee should try to make a careful
determination about where to
draw the line, making some
phone calls to other LRIS
programs to learn from their
experience.

Ahhhh, panelist number 3.
You're not making this easy, Long
One. You're probably pretty well
convinced this guy is sexually
inappropriate. My initial reaction
is to agree; in fact, I'd want to get
this guy off the panel ASAP. But
that may be more easily said than
done. Two accusations do not
make for an airtight case. You'd
like to investigate by asking other
clients, but if you do this, it may,
again, interfere with healthy

attorney-client relationships.
Not only that, most contracts
with panelists contain due process
requirements for removal. These
requirements may govern the day.

Removing panelists for any
kind of “discretionary” matter
(such as sexual inappropriateness,
failure to return phone calls and
belligerence) is far more difficult
than removing them for specific
violations: if they drop insurance,
are being disciplined, or commit
a crime. The best we can do is to
develop procedures and rules
that are fair to the attorneys while
seeking first and foremost to
protect our clients. And the
hardest part of doing that is to
ensure that in our investigation
into the accusations from Client
1 and Client 2, we are extremely
careful if and when we decide
to contact Clients 3 and 4.

Now, how ‘bout an easy one
next time?

—An Exhausted Dr. E.

Dr. Ethics is otherwise known as
Richard Zitrin, director of the Center
for Applied Legal Ethics at the
University of San Francisco.
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From the Chair. . .
[ L] LEAR]

by David C. Hague

Brigadier General,

U.S. Marine Corps, Retired
Chair of the ABA Standing
Committee on Legal Assistance
for Military Personnel

Change is in the air. Legal assis-
tance is poised to take its rightful
place in military legal practice.
Legal preparedness might soon be
included among other individual
readiness-related requirements,
such as medical, dental, and
physical fitness. Hallelujah! Every-
one—commanders, judge advo-
cates, all service members and
their family members—have cause
to celebrate. Commanders will
truly be “taking care of their own,”
judge advocates will be fulfilling
their mission of comprehensive
legal support, and service members
and their families will be better
prepared for the many and varied
uncertainties of military life.

The legislative process has
begun to amend 10 United States
Code Section 1044 to guarantee
legal assistance for military
personnel. The Army, which is
often the most progressive of the
Armed Services in personnel
policy matters, has once again
taken the lead and mandated that
every soldier have an appropriate
estate plan (often the only require-
ment for being legally prepared).
The Army, in another example of
forward-thinking leadership, has

embraced the concept of legal
(continued on page 18)
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Naval Air Station Pensacola,
the Cradle of Naval Aviation

by LT Jim Ouellette, JAGC, USN

In late January 2003 the LAMP Committee held its quarterly meeting
and CLE program at Naval Air Station, Pensacola, Florida. Naval
Legal Service Office Central (NLSO Central), under the command of
Captain Tom Greene, JAGC, USN, hosted the meeting and the CLE. In
attendance were 92 military and civilian attorneys and paralegals from
local commands and the surrounding area, as well as others who
traveled from as far away as California, Hawaii and Alaska.

CLE
The CLE session featured a variety of speakers from the local area and
afar. The program was organized in a joint effort by Major Lori Kroll,
USAR, and Lieutenant Philip Mueller, JAGC, USNR, a legal assistance
attorney at NLSO Central. Welcoming remarks were given by LCDR
Betsy Miller of NLSO Central, and were followed by the program intro-
duction delivered by General David Hague, LAMP Committee chair.
The program began with a very timely and practical presentation
by Lori Kroll, concerning the ethical pitfalls that face legal assistance
attorneys. The lectures that followed added a local flair to the CLE.
Attorney Kathleen Anderson of Pensacola gave a presentation on a
wide range of family law issues, including divorce, child custody,
support agreements and the division of military retirement pay in court
decrees. Another local attorney, Arby Van Slyke, gave a wonderful
presentation on Florida consumer law, which addressed the Fair Debt
(continued on page 23)

Part of the NLSO Central staff, including (from left to right) Lt Steve Gill, USNR,
secretary Lorene Colvin, attorney Ross Bilbrey, LN2 Malena Joiner, USN / LT Philip
Mueller, and USNR / LT Jim Ouellette, USN.
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From the Chair...

(continued from page 17)

assistance as an entitlement.

On May 8, 2003, the members
of the LAMP Committee visited
13 senators and representatives
to urge action on three policies
adopted by the ABA House of
Delegates:
® Return equitable capital gains

treatment for service members

under Internal Revenue Code

Section 121 (IRC §121) upon

the sale of their principal

residences.

e Pass the comprehensive
revision of the Soldiers’
and Sailors’ Civil Relief Act
(SSCRA) that is currently
before the Senate and House.

e Amend 10 USC §1044 as de-
scribed above (and to include
language that explicitly autho-
rizes military lawyers to provide
legal assistance without regard
to geography, state of licensure,
or domicile of client).

Bills to change IRC §121 and
revise the SSCRA have been
passed in the Senate and House
but relatively minor differences
prevent final action. We were
therefore urging that the differ-
ences be resolved so that the bills
can move forward for signature
by the President. Unresolved
differences have prevented final
passage of similar bills in past
sessions of Congress.

Our discussion about 10 USC
§1044 was much more animated,
and, since amending the statute is
a new initiative (that is so compel-
ling), it generated considerable
interest and enthusiasm. We will
maintain contact with the Con-
gress and continue to work
closely with the Armed Services
in the furtherance of all three
legislative objectives. The onus,

however, is on the Armed Ser-
vices, with their exceptionally
able Judge Advocates General
and Staff Judge Advocate to
the Commandant of the
Marine Corps.

The Armed Services require
a unified strategy that employs
their worldwide network of legal
assistance providers, programs,
and other assets to ensure all
military personnel and their
families have basic estate plans
and other essential legal support.
They must:

¢ Focus on fundamentals, which
are the delivery of legal ser-
vices to all military personnel
and their families in the core
areas of estate planning, family
law and consumer protection.

* Streamline their organizations
to make full use of all resources,
including active duty and
reserve judge advocates, GS
legal assistance attorneys,
paralegals, legal support staff,
and the network of retired
and volunteer legal assistance
providers.

¢ Develop their client bases
with a systematic approach that
combines advertising of legal
services, continuing education
about individual and family
legal readiness, and periodic
evaluation of legal preparedness.

Only then will commanders
have fully discharged their
duties, the military legal commu-
nity fulfilled its mission, and the
Armed Services—entities that
believe people are their most
valuable resources and espouse
covenant leadership—be
truly ready.

Change is also occurring in the
LAMP Committee. I will conclude

four years as Chair of the LAMP
Committee this summer. David
Clement (Commander, Judge
Advocate General’s Corps, U.S.
Navy, Retired, with Smith Ander-
son, Blount, Dorsett, Mitchell &
Jerrigan, L.L.P. in Raleigh, North
Carolina) completes his three-
year term on the committee

this summer. David has been

a mainstay of the committee
providing wise counsel and
leadership and many hours or
creative endeavor. We expect

to hear shortly regarding the
colleagues who will take our
places in the committee ranks.

Four members, who share
David'’s passion and commitment
for legal assistance and under-
stand its profound relationship
to military readiness, will con-
tinue to serve. They are: Dan
Bean, Traci Jones, Lori Kroll
and Christo Lassister.

A constant in our lives for
which we are all thankful is the
continued leadership and support
provided by the LAMP Commit-
tee staff: Jane Nosbisch, Glenn
Fischer, Colleen Glascott, Marsha
Boone and Edna Driver. The
committee is a potent and diverse
force with seven members, an
ABA Board of Governors Liaison,
six staff members, liaisons from
the Department of Defense; the
five Armed Services; state bar
associations in North Carolina,
Texas, Virginia and Washington;
the Army and Air Force Judge
Advocate’s General Schools; the
Naval Justice School; the National
Federation of Paralegal Associa-
tions, and the ABA Family Law
Section, Governmental Affairs
Office, Law Student Division,
and Young Lawyers Division.
Being a part of the team has been
for me a personal and profes-
sional delight. Thanks.
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2002 LAMP Distinguished Service Award Winners

he ABA Standing Commit-

tee on Legal Assistance for
Military Personnel is proud to
announce the six winners of the
2002 LAMP Distinguished Service
Awards. Established in 1980, the
award recognizes outstanding
military legal assistance effort
and performance and promotes
the quality and effectiveness of
the legal assistance programs of
the Armed Forces.

The criteria for the award,
which can be presented to either
groups or individuals, include
exceptional achievement, devel-
oping a major legal assistance
innovation, and demonstrating
superior effort. The LAMP Com-
mittee received nominations for 21
outstanding programs and indi-
viduals for the 2002 award, and
faced the difficult task of limiting
the award to the six recipients it
can recognize each year.

Legal Assistance Office, Marine
Corps Recruit Depot, San Diego,
California. The legal assistance
office provided exemplary legal
assistance services to its constitu-
ents while developing innovative
approaches to service delivery
worthy of emulation. The accom-
plishments include: saving clients
approximately $210,000 in tax
preparation and filing fees, while
filing almost $2.3 million in
returns; the development and
distribution of an interactive legal
assistance preventive law CD-
ROM; the development and
implementation of a mobile legal
assistance team to address legal
assistance needs outside of the
immediate vicinity of the Depot;
(continued on page 22)
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Audrey Miller, Chris Rydelek, Cp Manuel Acosta, Capt Bryan Cornelius, GySgt Joelle Fant, Brig
Gen David C. Hague, and Brig Gen Kevin Sandkuhler celebrate the 2002 LAMP Distinguished
Service Award presented to the Legal Assistance Office, Marine Corps Recruit Depot.

. : =
LtCol Timothy Guiden (USAF Chief of Legal Assistance), Capt Brandy Falk, and Brig Gen
Hague present the 2002 LAMP Distinguished Service Award to Captain Falk.

Captain Samuel F. Wright (left) receives the LAMP Distinguished Service Award from
RADM John S. Jenkins (center), member of the LAMP Committee, with RADM Steven B.
Kantrowitz, JAGC, USNR, Assistant Deputy Judge Advocate General.
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Are You Ready for Mobilization? Advice
for Reservist Attorneys in Private Practice

by Paul Conrad

Many Reserve component

attorneys have been mobi-

lized since September 11, 2001
for anti-terrorism operations,
homeland defense, Afghan War
duties, and most recently, Opera-
tion Iraqi Freedom. While most
of these attorneys are serving in
their respective services’ Judge
Advocate General’s Corps or
departments, a good number
are serving in non-JAG positions
in their Reserve components or
National Guard units. Sizeable
minorities of these citizen-soldiers
are attorneys in private law
practice in their civilian lives.

Not much has been written to
assist mobilizing private practice
attorneys with the tough deci-
sions involving whether they
should shut down their practice,
or temporarily hand off their
clients to their business partners
or fellow professional service
corporation shareholders.! This
article outlines some practical
suggestions on how to plan for
the relatively high probability
of mobilization faced by active
Reserve Component officer-
lawyers, and identifies some
helpful federal law provisions
and programs that can help
lawyers regain their financial
footing upon demobilization.

Be upfront

First, the most important aspect
of preparing for mobilization is
to level with your fellow lawyer/
business partners regarding the
fact that you are a member of the
Reserve component, and that you

20

could be called up for active duty
for a year or more upon relatively
short notice. While your law
partners may be comfortable
with your Reserve responsibilities
to attend monthly weekend drills
and two-weeks annual training
every year, they are probably
unaware of the possibility of
mobilization. The impact of
mobilization should be discussed
frankly as to how it affects a law
firm’s profits, costs, clients,
support staff utilization, accounts
receivable, and possible future
representation conflict of interest
ethical concerns.

Plan ahead

Second, you should work with
your law firm partners to develop
a written mobilization plan to
cover those important aspects of
your mobilization, such as your
financial obligations to the firm,
your share of firm profits while
mobilized, what happens to your
dedicated support staff, the
possibility of hiring a temporary
attorney to handle your case load
while you are on active duty, and
so on. The plan should identify
your most important clients and
should include notifying them
immediately if you are mobilized
so that their cases are protected,
in spite of your activation. The
plan should also cover what
should be done if you are perma-

nently disabled or killed in action.

This plan should be flexible
and reviewed at least annually
to account for any changes in
circumstances. Major aspects of

your plan—such as how you are
to split profits and expenses when
mobilized, and how you will vote
by email or proxy on matters of
firm governance while mobi-
lized—should be referenced in
your firm’s partnership agree-
ment and/or corporate bylaws.
Such detail is not normally
covered in most limited liability
partnership agreements or corpo-
rate bylaws. You should test and
fine tune your mobilization plan
by implementing on a small scale
during annual training, and see
if it works.

Prior to your activation, you
should have designated an
administering attorney(s) to
handle your caseload in your
absence, and, if necessary, be
responsible for shutting down
your practice. Make sure the
individual designated is a trust-
worthy member of the firm,
knowledgeable about your area
of law, and that you have briefed
him or her on a regular basis
about your major clients and the
status of your cases. Upon your
notice of activation, you should
work with the administering
attorney and your support staff
to notify your clients of your
pending activation, and give
them a choice whether they wish
to continue to have their case
handled by the firm. The adminis-
tering attorney should assist the
clients with their decision as to
further representation, and/or
transfer of the case file to another
firm attorney or other counsel.

(continued on page 21)
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Mobilization

(continued from page 20)

The administering attorney
should work with your support
staff to identify any possible
conflict situations, court filing
deadlines, statutes of limitation
deadlines and other case-specific
information that would need his
or her immediate attention while
you are gone. This arrangement
should be formally documented
in a written power of attorney
and accompanying written
agreement, covering issues such
as malpractice coverage, trust
fund access, reviewing mail,
seeking extensions of time for
trials or hearings, assisting the
malpractice insurer on any
potential claims made while
mobilized, and settling billing
disputes. Copies of the agreement
and power of attorney should be
provided to the bank maintaining
your trust account, and your
malpractice insurer.

Financial planning

Finally, you should meet with
your financial advisors to deter-
mine if your military pay and
benefits will be significantly
less upon mobilization than

the compensation you currently
receive from your law firm as a
partner or shareholder. If your
military salary is significantly
less than your civilian monthly
earnings, you may want to make
some sort of arrangement with
the firm to “catch up” on any
partnership contribution pay-
ments to the firm after your
return from active duty without
any additional interest or penal-
ties. You may want to determine
whether your firm’s disability
insurance and/or life insurance
does not cover military service
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death or disability, and whether
you would want to continue any
health benefits you currently
receive through your firm’s group
policy. You may want to determine
if your mobilization will have any
negative or positive tax ramifica-
tions, especially if you die on duty.
You should review your will and
trust agreement, especially if your
firm is family owned and there
may be estate planning tax
ramifications upon your death.

You may be eligible for finan-
cial benefits provided by the
Soldiers and Sailors Civil Relief
Act (SSCRA)? and similar state
laws. If you signed a pre-active
duty personal guaranty for a
business loan for the firm, you
may seek to reduce the loan
interest rate to a maximum rate
of 6 percent for the length of the
deployment, and any interest for
the period of mobilization above
6 percent is forgiven.* You may
be able to extend any payments
owed on personal debt or obliga-
tions equal to the time mobilized,
without any late fees or other
penalties, even if you are not
currently in default.* You may
receive additional time to meet
state continuing legal education
requirements to maintain your
law license, and not be subject to
any late fees®, and reduced state
bar dues.® You may be able to
suspend or reduce your malprac-
tice coverage while on active duty
pursuant to the SSCRA.” You may
want to maintain lesser malprac-
tice coverage while deployed,
as your malpractice coverage is
“claims made”, which means that
if you have a claim that is filed
while you are deployed, you
would not be insured against such
a claim unless you maintained
some malpractice coverage.®

You may want to check with
the Small Business Administra-

tion, which administers a small
business low-interest loan pro-
gram especially to assist busi-
nesses, including law firms that
must take on additional costs
because of the absence of a
mobilized soldier(s).” States may
be providing similar incentives.
Congress is also currently looking
at several bills to give employers
tax credits for supporting the
Reserves.!?

Restrictions on practice
While you are deployed on active
duty, you are subject to several
rules that impact on your future
as a private practice attorney.
Pursuant to Army regulations,
Reserve component Judge Advo-
cate officers on active duty must
obtain the prior written permis-
sion of The Judge Advocate
General of the Army to practice
law while on active duty." Gener-
ally, if you are on active duty, you
will not be allowed to continue
your private practice. That means
you may not go back to your office
and work on cases and bill hours
to clients while on active duty
mobilized status. In addition,
federal ethics statutes and regula-
tions apply to mobilized Reserv-
ists, and include a prohibition
against Reservists being assigned
to military duties that conflict
with their civilian job."> Reser-
vists may not appear before U.S.
Government officials or lobby
U.S. Government officials on
particular matters involving
specific parties in which the
Reservist participated while on
active duty®, and Reservists may
not participate in a government
procurement actions upon return
from active duty when their
actions or relationships while on
active duty created an organiza-

tional conflict of interest.™
(continued on page 24)
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Award Winners

(continued from page 19)

the development and implemen-
tation of a mentoring program,
the development and implemen-
tation of a mediation program for
multiple areas of law including
consumer disputes and contested
divorces; the creation and mainte-
nance of a legal assistance Web
site; and a demonstrated profi-
ciency at handling complex con-
sumer protection and family law
matters. The office worked toward
these accomplishments at the same
time it performed other duties
such as recruiting support and
non-legal support for the Depot.

Captain Brandy Falk, United
States Air Force. As chief of legal
assistance and preventive law

at the Air Mobility Command’s
largest base legal office at Scott
Air Force Base in Illinois, Falk
provided outstanding and innova-
tive oversight to a program whose
scope far exceeded routine legal
assistance duties. She instituted
novel programs resulting in perva-
sive installation and community
outreach, while providing zealous,
but compassionate, representation
to her legal assistance clients. Falk
was specially commended for
developing invaluable relation-
ships with local civilian attorneys
and organizations to help assist
military personnel with matters
outside the scope of military legal
assistance. She developed and
coordinated comprehensive
indoctrination and orientation

of incoming personnel, while also
attending to her legal assistance
duties which resulted in consulta-
tions with over 560 clients, pre-
paration of 150 wills in a three
month period, and assembly and
oversight of 80 VITA representa-

Maj Gen Thomas Romig (The Judge Advocate General of the Army) presents the 2002

LAMP Distinguished Service Award to Colonel George Hancock, with Brig Gen Hague.

tives who filed 2,426 tax returns
(saving $364,000 in fees and
producing over $3.1 million

in refunds).

Naval Legal Service Office
Southeast, Jacksonville, Florida.
NLSO SE is an exemplary legal
assistance office, which has
recently developed several innova-
tive programs to train legal pro-
fessionals and deliver high-
quality legal services. These
innovations include: a new
paralegal training program to
promote and increase greater
utilization of paralegal resources
both within the office and fleet-
wide; seminars on family law and
other substantive topics (such as
probate law, consumer law and
landlord-tenant law) concerning
the legal rights of service mem-
bers and their families; develop-
ing widely used research and
form tools; continuing develop-
ment of an Expanded Legal
Assistance Program (ELAP);
providing speakers and resources
to regional continuing legal
education programs and educa-
tional seminars sponsored by the
Armed Services as well as the
civilian bar; and maintaining a
close liaison with members of

the local civilian and military bar.
During the entire time, the office

continued to provide assistance
to its constituents in support of
ongoing mobilization activities
and legal readiness efforts for
reservists and active duty person-
nel in relation to Operation
Enduring Freedom.

Colonel George Hancock, United
States Army. Colonel Hancock was
one of the first to reach out to
the field through the Staff Judge
Advocates and draw attention
to legal assistance through a
variety of means, including
regular messages on the SJA and
Legal Assistance online forums,
and most notably, the develop-
ment of the legal assistance online
newsletter For Counsel. Colonel
Hancock was instrumental in
converting the Army to use of
the DL Wills standardized estate
planning tool, enabling more
comprehensive training and
quality control over will pre-
paration. Additionally, he
spearheaded the development
of standard, but customizable,
legal assistance forms using
the QuickScribe system. Colonel
Hancock’s technology innovations
culminated in the development
of a public legal services Web site,
www.jagcnet.army.mil/legal,
which provides an informa-
(continued on page 23)
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Pensacola

(continued from page 17)

Collection Practices Act, landlord-
tenant law, and small claims court
procedures. Colonel John Odom,
U.S. Air Force Reserve, concluded
the CLE with his now famous
presentation on the Soldiers and
Sailors Civil Relief Act (SSCRA).
The program was well received
and elicited many questions from
attendees throughout the day.

LAMP Committee meeting
The committee meeting was held
at the Museum of Naval Aviation.
Inside the museum is the Cubi
Bar Café, the walls of which are
adorned with all the memorabilia
removed from the Cubi Point
Oftficers Club in Subic Bay when
the Navy closed its base there in
1992. Reminders of the numerous

men and women who served
overseas in service of the United
States surrounded the committee
members. It was a perfect setting
to discuss the agenda as it related
to provision of legal assistance
and its necessity as a condition
of military readiness.

The main topic of discussion
was the proposed language to
be included in H.R. 101, which
would revise the statute outlining
the scope of the military legal
assistance program. If passed,
changes to the current statute, 10
U.S.C. §1044(a), would clarify the
current scope and mission of the
military legal assistance program.

After a lively discussion, the
committee heard presentations
from the heads of the three military
law service academies as well as
updates from the legal assistance
chiefs of the Army, Navy, Air Force,

Marines, and Coast Guard. NLSO
Central’s Legal Assistance Depart-
ment Head, Lt. Jim Ouellette,
JAGC, USN, gave a brief over-
view of the practice, policies and
concerns of the local legal assis-
tance attorneys at his command.
He also spoke to the committee
about how the issues discussed
would practically affect the legal
assistance department in Pensacola.
After the meeting adjourned, the
committee members and invitees
were treated to a personal tour of
the Museum of Naval Aviation.

NLSO Central

Naval Legal Service Office
Central is responsible for provid-
ing legal and defense services to
clients in a nine-state area of the
south central United States. Two

major commands are headquar-
(continued on page 24)
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(continued from page 22)

tion and knowledge portal

for service members and legal
assistance workers worldwide.

It is indicative of Colonel Hancock’s
drive and commitment that this
site was created during his off-
duty hours.

Mr. Stephen Lynch, Ninth Coast
Guard District, Cleveland, Ohio.
Lynch, in less than thirteen months,
successfully leveraged state, local
and federal resources to create the
Ninth Coast Guard District’s first
full-time legal assistance program,
serving over 2,500 service mem-
bers (over 20 major commands,

10 cutters and 40 isolated stations).
He established an innovative and
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effective outreach program to
inform and educate his constitu-
ents—service members, state and
federal agencies and lawyers,
community leaders and others
throughout the district. This was
accomplished even though he was
the only legal assistance attorney
in the district, and while person-
ally providing outstanding service
to hundreds of legal assistance
clients by preparing readiness
related wills, powers of attorney
and advance medical directives,
as well as other services.

Captain Samuel F. Wright,
Reserve Forces Policy Board,
Washington D.C. Captain Wright
demonstrated exceptional effort
in providing legal assistance to
reservists by providing counsel
on the Uniformed Services

Employment and Reemployment
Rights Act (USERRA) above and
beyond the call of duty, and
working tirelessly in support of
absentee voter rights. Capt. Wright
served as ombudsman for the
Reserve Officers Association until
funding for that position was cut,
after which Capt. Wright provided
his valuable counsel, and the
benefits of his knowledge and
experience, for free. He continued
to take calls from reservists
seeking to enforce their rights
under USERRA, assisting them

if possible, as well as writing a
monthly column in the publication
The Officer, all pro bono. Capt.
Wright was instrumental in
securing valuable benefits and
security for several individuals
who sought his assistance with
USERRA-related issues.
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Mobilization

(continued from page 21)

When you demobilize and
return home, you should have
a plan prepared to reopen your
practice. You need to notify your
partners/fellow shareholders,
your malpractice insurer, employ-
ees, trust account administrators,
state licensing board, the courts,
and your clients of your return,
and your desire to pick up where
you left off with your civilian job.
You may want to notify people
of your return through speaking
engagements, press releases,
newspaper advertisements,
email, and television ads.

These are just a few examples
of what sort of thought process
needs to occur as the private
practice attorney thinks of joining
today’s Army Reserve. Every
person and every firm has its own
unique situation, but long range
planning helps make any transi-
tions caused by military mobiliza-
tion less painful for Reservists
and their law firms.

End Notes

! See the U.S. Army Reserve Small
Business Mobilization Planner (1992);
North Carolina State Bar Military Law
Committee, “’"The Call To Arms...",

An Outline for Small Firm Survival”,
Mark E. Sullivan, COL, JA, USAR,
(currently available online at the

ABA LAMP Committee Web site,

at www.abalegalservices.org/lamp

An excellent article, “Military—Help for
Lawyer Reservists/Mobilization Readiness
Advice for the Solo Attorney/Reservist”,
Mark C.S. Bassingthwaighte, ].D.,

is also on the ABA LAMP web site at
www.abalegalservices.org/helpreservists/
lamphrhelpforlawyerreservists.html
These articles are also helpful for other
private practice professionals such as
doctors, dentists, veterinarians, and
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consulting professional engineers.

2 Act of Oct 17, 1940, ch. 888, 54 Stat.

1178 (as amended) (currently codified

at 50 U.S.C. App. §§ 501-593 (2002)).

350 U.S.C. App. § 526 (2002). See also
Cathey v. First Republic Bank, 2001

US Dist LEXIS 13150 (W.D. La. 2001)
(Unpublished).

450 U.S.C. App. § 590 (2002).

° See Wis. Stat. Sec. 21.72 (2002). Other
states having mandatory continuing legal
education requirements may have passed
similar laws extending CLE filing
deadlines.

¢ See Wisconsin State Bar Policy on
Membership for Military Members at
www.wisbar.org/bar/memberfaq.html
750 U.S.C. App. § 592 (2002)

8 Major Kevin Jones, Lieutenant Colonel
Paul Conrad, & Colonel George Hancock,
Note, Professional Liability Protection for
Attorneys Ordered to Active Duty, ARMY
LAW., August 1999, at 44.

¢ Military Reservist Economic Injury
Disaster Loan Program (MREIDL),
codified at 13 C.ER. Part 123, Subpart F
(2002). See also the SBA Web site at
www.sba.gov

10 H.R. 349, HR 454, and HR 1325, 108th
Cong. (2003).

1'U.S. DEP'T of ARMY, REG. 27-1, para.
4-3c, JUDGE ADVOCATE LEGAL
SERVICES (3 February 1995). The other
military services have similar restrictions
on the practice of private law for activated
Reservists while on extended Active Duty.
12U.S. DEP'T of DEFENSE, REG. 5500.7-R,
JOINT ETHICS REGULATION, para. 5-408.
1318 U.S.C. § 207 (2003).

4 GENERAL SERVS. ADMIN. ET AL.,
FEDERAL ACQUISITION REGULATION Section
9.501 (2003).

Paul Conrad is Colonel, JA, U.S.
Army Reserve (AGR-Active Guard
Reserve). He present serves as
director of Reserve Training &
Mobilization Issues, Integration and
Mobilization Division, Office of the
Judge Advocate General, U.S. Army.

This article is solely the work and
opinion of the author, and is not the
official policy of the U.S. Army, the
Army Judge Advocate General’s Corps,
or the U.S. Department of Defense.
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tered in Pensacola, including the
Chief of Naval Education and
Training (CNET). Additionally,
there are several tenant commands
on base and in the Pensacola
region, including units from every
one of the Armed Forces. NLSO
Central’s main office in Pensacola
services those commands, as well
as others as distant as Panama
City. NLSO Central provides legal
assistance to active duty military,
dependents and military retirees
regardless of service affiliation,

as well as to reservists recalled

to active duty.

The Pensacola region has the
highest concentration of military
retirees in the country with more
than 29,000 living in the area, 2000
of whom are disabled veterans.
Understandably, retirees make
up a large percentage of NLSO
Central’s client base, along with
the 16,000 active duty sailors and
marines stationed on base and
their dependents. NAS Pensacola
is best known as the home of the
world famous Blue Angels. NLSO
Central also provides legal services
from five branch offices located in
Gulfport, Mississippi, New Orleans,
Memphis, Corpus Christi and
Fort Worth. Last year alone, the
command provided legal assis-
tance to more than 9000 clients
in addition to the 1200 reservists
who were recalled to active duty
and mobilized onboard NAS
Pensacola. The command also
ran a regional Volunteer Income
Tax Assistance (VITA) program,
which assisted clients by filing
almost 8000 federal and state
income tax returns for free.

LT Jim Ouellette, JAGC, USN is
the head of the Naval Legal Service
Office Central.
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From the Chair. . .

by Debbie Segal
Chair of the ABA Standing Commit-
tee on Pro Bono and Public Service

According to Lucy Helm, her
position as assistant general
counsel with Starbucks is never
dull, partly because of Starbucks’
dynamic growth and partly be-
cause her “clients” are a mostly
young, highly caffeinated popula-
tion. She describes a culture of
equality (every employee does a
stint in a store making coffee) and
commitment to the community.
Helm is the founder of a joint pro
bono project between her office and
the King County Bar Association.
The Housing Justice Project provi-
des legal assistance to King County
(Washington) residents facing the
loss of housing due to evictions
and gives Starbucks lawyers the
opportunity to make a significant
difference in their community.

At the 2003 ABA/NLADA
Equal Justice Conference, Helm
served as the keynote speaker for
the Partners for Justice Forum,
sharing with attendees how and
why Starbucks lawyers became
involved in doing pro bono work.
The Partners for Justice Forum is
a conference-within-a-conference
which brings together the judges,
bar leaders, private lawyers, law
school administrators and faculty,
corporate counsel, government
attorneys and others who support
and can influence the expansion of
the legal services delivery system.

(continued on page 26)
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Pro Bono

The Impact of Legal Services
Program Reconfiguration
on Pro Bono

by Meredith McBurney

he ABA Center for Pro Bono commissioned a study in 2002 that

was designed to examine how the changes in corporate structure
at many legal services programs—resulting from the emphasis of the
Legal Services Corporation (LSC) on mergers and reconfiguration—
have impacted private attorney involvement and pro bono delivery
systems. The term “private attorney involvement” (PAI) is used here
only to describe work related to the LSC requirement (45 CFR §1614)
that programs expend an amount equal to 12.5 percent of their LSC
grant on work with the private bar. The term “pro bono” is used in this
report to mean any activity that uses volunteer lawyers to provide legal
assistance to the poor.

Background
With the implementation in the early 1980s of LSC’s 12.5 percent PAI
requirement, the number of pro bono programs increased greatly. In
1980, ABA records show there were 88 pro bono programs. By 1985,
there were over 500 pro bono programs and by 1990 there were 900.
In the mid-1990s, LSC began promoting the development of state-
wide, integrated equal justice communities. The development of
statewide planning entities, with representation from all stakeholders,
was encouraged. A significant result of this movement was a reduction
in the number of LSC-funded programs in each state, creating state-
wide programs where possible, and regional programs in the bigger
states. As of September 2002, there were reconfigurations in 28 states,
resulting in approximately 170 LSC-funded programs, compared to
260 in 1998, a one-third reduction.

Study methodology

The study examined 18 reconfigured programs, including both staffed
and pro bono delivery models. Some were statewide mergers, some
multi-program but not statewide, and some involved only two pro-
grams coming together. The study included a mix of urban and rural
as well as geographic diversity. Programs at different stages of
reconfiguration and ones that would provide a range of pro bono
models were selected.

The first step in the research was to review the state plans and,
where available, the self-evaluations LSC had required state planning
entities to produce. Telephone interviews followed. For most programs,
conversations were held with two people, usually the executive direc-
tor of the reconfigured program and someone connected with the pro
bono program. Depending on the structure, the pro bono contact was

(continued on page 27)
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From the Chair...

(continued from page 25)

Helm’s remarks focused on
Starbuck’s story of pro bono
commitment and involvement
and illustrated the power of
partnerships in action. She spoke
of how difficult it can be for
corporate lawyers to identify pro
bono opportunities that coordi-
nate with their skills, work sched-
ules and the demands of an ever-
present client. It was important
that Starbucks identified a partner
who could provide training and
materials, mentoring and structure.
The King County Bar Association
filled those needs, providing the
guidance and leadership to enable
Starbucks to launch its pro bono
program and make a significant
impact on the low-income resi-
dents of Seattle and surrounding
communities. The program has
been so successful internally that
Starbucks employees outside of
the legal department are asking to
be involved in appropriate ways.

After Helm answered questions
about the design of Starbucks’
pro bono work, the Hon. Ellen
Rosenblum, Multnomah (Oregon)
Circuit Court judge and secretary
of the ABA, stepped in as facilita-
tor of the second portion of the
program. At the request of the
program planners, Rosenblum
did not present a prepared speech.
Rather, her role was to extract
from the audience examples of
challenges they had faced in

their communities, and the
partnerships that were developed
to help resolve them.

When you plan a program like
this, there is always a fear that no
one will speak. In fact, to avoid
that potentially painful silence
where everyone looks at their
shoes, we pre-identified some
“plants” in the audience whose
mission was to offer a story to get
the program rolling. As it turns
out, it only took one such person
to ignite the lively and energetic
discussion that followed.

So, what did we hear?

¢ The legal services committee
of the Denver Bar Association
established a legal clinic to
address the civil legal needs of
the poor, but faced the challenge
of meeting the needs of the large
population of Spanish-speaking
clients with only a small number
of Spanish-speaking attorneys.
They are forming a partnership
with translators and interpreter
associations to expand their
ability to serve these clients.

¢ In Chicago, the immigrant
population has increased signifi-
cantly over the years, and includes
many seeking to become natural-
ized citizens of the United States.
In order to meet this need, Abbott
Laboratories, Baker & McKenzie,
and the Midwest Immigrant and
Human Rights Center (MIHRC)
formed a partnership to help
immigrants obtain citizenship.
MIHRC screens the cases, the
Abbott lawyers meet clients at

a Saturday clinic where they
complete the necessary INS
paperwork, and Baker & McKenzie
staff and attorneys review the
applications and become the
attorneys-of-record.

e Montana has only 3,000
licensed lawyers but is the third
largest state in geographical size.
The vast majority of the attorneys
are concentrated in the cities.
The state bar and legal services
organizations have partnered to
use the state bar’s teleconferenc-
ing and videoconferencing
facilities to bring legal services
to underserved areas.

* In Washington, D.C., the
many legal services programs
struggle to keep their training
materials current while dealing
with the pressing day-to-day
needs of their clients. They
have partnered with students
at Georgetown University Law
Center, who provide high quality
research on discrete legal issues
to update training materials for
the programs. The students get
to put their newly acquired skills
to practical use and the programs
and clients benefit from their pro
bono work.

The old adage “two heads
are better than one” is particularly
apt for the legal services commu-
nity, where resources are often
scarce. These partnerships offer
varying skills and perspectives
to the benefit of the client commu-
nity. We applaud them and the
dedication that fortifies them.

ABA Publishes Web-based Law School Pro Bono Directory

The Directory of Law School Public Interest and Pro Bono Programs is now available online at
www.abaprobono.org/lawschools. Developed by the ABA Standing Committee on Pro Bono and Public
Service and its project, the Center for Pro Bono, the directory provides current information on law school
public interest and pro bono programs and curricula. The directory is designed to help prospective law stu-
dents interested in public interest and pro bono programs find the law school that best matches their interest. It
is also designed to assist individual law schools seeking to develop stronger pro bono and public interest programs.
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Reconfiguration

(continued from page 25)

either an in-house staff member
or a person employed by an
outside pro bono project.

The difficulty of
reconfiguration
The study found that one of the
most important factors related
to reconfiguration is that
reconfiquration is very difficult.
There was near unanimity among
the interviewees on this point.
Also, in the face of so much
difficulty, pro bono appears to be
among the least pressing issues
addressed during the first phases
of the reconfiguration process.
“Least pressing” is not meant
to suggest “unimportant,” rather
just low on the priority list. The
study did not ask specifically
about program priorities, but
many interviewees volunteered
information about what was
consuming their time, and the
matters mentioned most often

were computer, database, and
similar system consolidations and
purchases; union issues; salary
and benefit inequities; problems
dealing with merging cultures;
and general resistance to change.
Improving pro bono did not
appear on anyone’s list of the
most immediate problems, even
in programs where leaders were
determined to improve their pro
bono function. Increased costs
were noted as a general problem
with reconfiguration, and to the
extent that improving pro bono
requires additional expense, it
may be put off if other priorities
require new expenses as well.

Differences in

pro bono models

There are three general ways
that PAI work is accomplished
in LSC-funded programs and,
within those three systems, there
are a wide variety of structures.
The three models are:

1. In-house pro bono programs:
The LSC-funded program has

its own project that handles
most or all of the pro bono
activities such as recruiting
attorneys, doing intake, screen-
ing and assigning cases, training,
and developing and coordinat-
ing recognition activities. In
many programs, the in-house
project is supported by a bar
program, often in the areas of
attorney recruitment, training
and recognition.

. Independent pro bono pro-

grams: Usually run through a
state or local bar association,
but sometimes as a stand-alone
entity, the independent pro-
grams take referrals from LSC-
funded programs. Frequently,
though, the LSC program does
intake and determines which
cases should be assigned to the
separate pro bono program,
and then manages the referral
to the program internally. Some
independent programs receive
some or all of their funding
from the LSC program, with
(continued on page 28)

2003 ABA Pro Bono Publico Awards

The Standing Committee on Pro Bono and
Public Service has selected the following as
recipients of the 2003 ABA Pro Bono Publico

Award:

¢ Kimball Anderson, Winston & Strawn,

Chicago

® Mary Pat Toups, Laguna Woods, California

e Latham & Watkins, LLP

e Pfizer Inc. Legal Division, New York

® Jacqueline Valdespino, Valdespino & Associ-
ates, Coconut Grove, Florida (Recipient of
the Ann Liechty Pro Bono Award, a special

Dialogue/Summer 2003

award given to honor a lawyer who has
provided outstanding pro bono legal services
to children in custody cases.)

The Awards will be presented at the Pro

Bono Publico Awards Assembly Luncheon at

the ABA Annual Meeting in San Francisco. The

luncheon and presentation will be held at noon

on Monday, August 11, 2003. For information
about purchasing luncheon tickets, visit

www.abaprobono.org

Details regarding this year’s Pro Bono
Publico Awards recipients will be provided in
the next issue of Dialogue.
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Reconfiguration

(continued from page 27)

the LSC program fulfilling
some or all of its PAI require-
ment through a sub-grant to
the pro bono program.

3. Contract work with the private
bar: Here, LSC programs pay
members of the private bar
reduced rates to take cases.
Although this is most often used
in rural areas with few lawyers
and no legal aid office, it also
is seen in some urban areas.

Most LSC programs use a
combination of two or three of
these methods to fulfill their
PAI requirement.

Reconfiguration

and pro bono

The study identified two factors
that seemed to have an impact
on whether pro bono is seriously
considered during the reconfig-
uration process. One factor is the
initial compatibility of the merg-
ing pro bono systems. Only two
of the programs interviewed in-
cluded a major change in their pro
bono system as part of the early
reconfiguration process. Both of
these programs had incompatible
pro bono systems coming together,
and both situations demanded a
conversion to more compatible
pro bono programs.

The other and more important
factor was the interest of key
personnel. Pro bono figured more
prominently in the programs
where the executive director or
another high-level staff person
had a very strong commitment
to pro bono. This seemed to be
particularly so in reconfigurations
where the new executive director
came out of a smaller program
where he or she had had personal
involvement with pro bono. In a

few programs, some changes in
pro bono occurred because bar
staff or volunteers made the
overture. Particularly in statewide
mergers, it appears that pro bono
is more likely to be recognized in
the process if the bar association
has a pro bono state support staff
person and/or a strong, demon-
strated pro bono commitment.
The study also showed that the
more difficult the reconfiguration
process, the less likely it is that pro
bono will be discussed and acted
on in a thoughtful way. Several
surveyed programs noted that
serious management problems
overwhelmed the attention
available to focus on the pro
bono systems or their delivery.

Recommendations
Ideally, management staff in
reconfiguring programs would
look critically at their pro bono
systems early in the reconfiguration
process. They would analyze
possibilities; decide what changes,
if any, might make a better pro-
gram; and develop a plan for
implementing those changes.
The following are suggested
strategies for having a positive
impact on a reconfiguring pro
bono program without a lot of
up-front work:

* Set the stage for potential
changes in the pro bono struc-
ture during the early phases
of reconfiguration, and then
implement the change when
the time is right. As noted
earlier, pro bono is not going
to be among the first issues
to be considered in most
reconfiguring programs. The
problem with waiting to think
about pro bono is that certain
options may be precluded by
other decisions. So, consider pro
bono early and design the
program with these potential

changes in mind.

* Strongly consider developing a
system that puts overall manage-
ment and responsibility for PAI
in the hands of a deputy direc-
tor-level manager who has had
pro bono experience and enjoys
working with volunteers.

* Where possible, designate at
least one person whose only
responsibility is pro bono. Staff
who do pro bono part-time
often find that their other
responsibilities take over,
and pro bono suffers.

* Include representatives of the
private bar and/or pro bono
programs on the transition/
reconfiguration planning and
implementation committee.
People who are not board or
staff members of the recon-
figuring programs can bring
fresh ideas to the table, keep
the focus on how to best meet
the needs of clients; and help
mediate disagreements.

* Establish a pro bono committee
of the program’s board to reflect
the importance of pro bono in
the program’s overall delivery
structure. This advisory commit-
tee could help to articulate and
sustain a vision for the pro
bono component including its
staffing, operation and integra-
tion within the program.

Developing pro bono models
The study sought models of strong
pro bono components within
reconfiguring programs. The
most successful current overall
pro bono delivery model within
a reconfigured program may be
the one found in New Hampshire,
Connecticut and the Volunteer
Lawyers Project of the Boston Bar
Association—all programs that
went through reconfigurations
(continued on page 29)
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