Commentary on Revisions to Standards and 

Rules of Procedure for Approval of
Law Schools 2006-07

Revisions Approved During 2006-07


During the 2006-07 year, the Council of the Section of Legal Education and Admissions to the Bar approved revisions to Standard 801(a) (Council Authority) and new Interpretations 302-10 (Pro Bono Activities) and 509-3 (Publication of Academic Calendar) of the Standards for Approval of Law Schools. In addition, it approved amendments to Rules 13, 18, 20 and 21 of the Rules of Procedure for Approval of Law Schools.

The Council approved the amendment to Standard 801(a), new Interpretation 509-3, and the amendments to Rules 13, 18, 20 and 21 of the Rules of Procedure for publication for notice and comment at its meeting of December 1-2, 2006. The proposed changes were also posted on the Section’s website. Public hearings on those changes were held on February 8, 2007 at the InterContinental Hotel in Miami, Florida, during the ABA Midyear Meeting, and May 16, 2007 at the Westin St. Francis in San Francisco, California, during the American Law Institute Annual Meeting. Very few comments were submitted. The Standards Review Committee met on May 16, 2007 and recommended approval of the proposed changes. The Council met on June 9, 2007 and approved the changes as recommended by the Committee. 


At its meeting of June 17-18, 2005, the Council approved new Interpretation 302-10 to be distributed for notice and comment. The proposed Interpretation was also posted on the Section’s website.  A public hearing was held on Saturday, August 6, 2005 at the Fairmont Hotel in Chicago, Illinois during the ABA Annual Meeting. The Standards Review Committee approved the Interpretation at its meeting of November 4-5, 2005. At its meeting of December 2-3, 2005, the Council of the Section of Legal Education and Admissions to the Bar approved the new Interpretation. Interpretation 302-10 was on the agenda for concurrence by the House of Delegates of the ABA at its August 7, 2006 meeting in Honolulu. Immediately before the House convened, the Section leadership decided that Report 106A (recommending concurrence by the House) should be withdrawn from consideration for further revision of the language. After conversations with interested groups and reviewing comments received, the Standards Review Committee, at its meeting on July 30, 2007, recommended to the Council that the Interpretation be approved. The Council approved the recommendation at its meeting on August 10, 2007.
The ABA House of Delegates concurred in all of these changes at its meeting in San Francisco, California on August 13, 2007, and upon that concurrence the changes were effective.

Standard 801(a) (Council Authority)
The purpose of the revision to Standard 801(a) is to make it consistent with Rule 10 of the Rules of Procedure for Approval of Law Schools. Standard 801(a) and Rule 10 both speak to when a decision of the Council becomes final with respect to granting or denying provisional or full approval; or withdrawing provisional or full approval. Changes to Rule 10 were approved by the House in 2005, and this change in the Standard simply makes it consistent with those changes.
Interpretation 509-3 (Publication of Academic Calendar)
Department of Education regulations require the publication of certain consumer information, most of which the Section includes in its Official Guide to ABA-Approved Law Schools (the “509 Book”). The DOE was concerned that Standard 509 did not require the publication of each school’s academic calendar, which DOE requires in its regulations [34CFR 602.16(a)1(vii)].

The Council adopted an entirely new Interpretation on this matter. It would have been possible to just amend Interpretation 509-1 to add “Academic Calendar” to the list, but the Council felt that, given the DOE concern, a separate Interpretation was appropriate. Interpretation 509-3 also makes it clear that the academic calendar information will not be included in the Official Guide publication. The school will have flexibility as to how it complies, but it will be required to publish the calendar on its website.
Rules 13, 18, 20 and 21 of the Rules of Procedure
Rule 13 (Action Concerning Apparent Non-Compliance with Standards
Rule 18 (Compliance with Sanctions or with Remedial or Probationary
Requirements
     Rules 13(a) and (b) [formerly 11(a) and (b)] of the Rules of Procedure for Approval of Law Schools describe the process by which the Accreditation Committee of the Section investigates a law school’s apparent noncompliance with the Standards. Under 13(a), the Committee may request further information from a school if it “has reason to believe that a law school does not comply with the Standards.” If such a finding is made, the school is given a date certain by which to provide information showing that the Committee’s belief is wrong. It is noteworthy that under 13(a) the Committee does not actually find a law school out of compliance with the Standards; rather, it finds that it has questions about whether the school is in compliance and it requests information to resolve those questions. Not until the Accreditation Committee actually makes a finding under 13(b) is a law school considered out of compliance with the Standards. 
The Department of Education recognition criteria [Section 602.20(a) and (b)] require that once an agency determines that a school is “not in compliance” with a Standard, the school must be given a maximum of two years to bring itself into compliance. If it does not do so, the agency (the ABA) must take “adverse action” against the school unless the agency, for good cause, extends the period for coming into compliance. Under 602.3, “adverse action” means suspension, revocation or termination of accreditation, and probation is not “adverse action”. 

The revisions attempt to more clearly frame a 13(a) conclusion as meaning that the school has not demonstrated compliance and is being given an additional chance to demonstrate compliance, and to frame 13(b) as a conclusion that a school has been found to be out of compliance. Note then the use of “shall” rather than “may” in the fourth line. Implicit in this rule, however, is that if a school responds to a 13(a) request and does not demonstrate compliance, it should normally be immediately moved to 13(b), thus starting the two-year clock. If this is what DOE requires (and it seems to be), then schools should clearly be informed of the fact that they have only two years to demonstrate compliance or the school must be removed from the list, absent an extension for good cause. The language added to the end of 13(b) makes that clear.

The changes to Rule 18(a) were made to simply bring that language into conformity with the language changes made to Rules 13(a) and (b). This makes it clear that once a law school is found out of compliance with the Standards pursuant to Rule 13(b), the school has two years to come into compliance.
Rule 20 (Major Change in the Organizational Structure of a Provisionally or Fully Approved Law School
Rule 21 (Major Change in the Program of Legal Education of a Provisionally or Fully Approved Law School
These are Rules regarding major changes in the organizational structure of a school. The recommended change to Rule 20 is intended to cure the problem that the Rules do not contain an outer limit as to the time by which a law school must apply for provisional approval of a Branch Campus. In many situations, it would be difficult and possibly premature for a Branch Campus to apply for provisional approval in the first year of operation; and additionally requiring the application in the second year of operation is similar to the normal application process for a new start-up law school. October 15 of the second year of operation is the date selected by which schools must apply for provisional approval. This is necessary guidance to schools that choose to open a Branch Campus. 

The change to Rule 21 is intended to meet the criticism of the Department of Education Staff Analysis that the Council does not comply with the provisions of 602.22 and 602.24 because the current Rules state that the post-acquiescence site visit may be as late as two years after the date of acquiescence. The DOE says that a site visit in the first academic term after the opening of a Branch Campus complies, and thus the third sentence was revised to require the timing of a site visit to any new program [Rules 21(a) (1) – (4)] or the opening of a Branch or Satellite campus. The first sentence provides that the post-acquiescence site visit after any other major change (e.g., a change in ownership) must occur within six months after acquiescence. The new Rule calls for only one post-acquiescence visit, now in all cases earlier than in the second year after acquiescence. The Council does not recommend requiring another post-acquiescence visit in the second or third year of operation; a later evaluation of the impact of the major change can adequately be handled in the course of regular site evaluations. 
Interpretation 302-10 (Pro Bono Activities)
Interpretation 302-10 is intended to provide guidance for determining compliance with the requirements of Standard 302(b)(2), which the Council adopted in August 2004 and in which the House concurred in February 2005.

Standard 302(b)(2) provides:

(b) A law school shall offer substantial opportunities for:

.  .  .

(2) student participation in pro bono activities . . . .

When the Council initially approved the pro bono requirement in 2005, the Council did not intend to exclude any significant existing types of law school pro bono activities from being considered in fulfillment of the new requirement. Thus the Interpretation, building on existing Interpretation 302-2 concerning the professional skills requirement, encourages law schools to be creative in developing their pro bono programs. The Interpretation states that pro bono programs “should at a minimum” involve law related services, but it also makes it clear that non-law-related activities may be included within a school’s overall program. Some non-law-related activities could assist students in developing useful professional skills; doing intake interviewing at a rescue mission, for example, would assist in honing interviewing and counseling skills.

Many pro bono activities currently undertaken at law schools do involve professional skills – such as having students work as volunteers on pro bono matters under the supervision of law faculty or licensed attorneys in public service or public interest legal settings. The Council, however, thought it important to emphasize in the Interpretation that such pro bono opportunities need not be designed to fulfill curricular professional skills training objectives (and thus would not necessarily require the level of law school supervision required of field placement or externship programs under Standard 305). The AALS Pro Bono Handbook contains a statement with similar effect.


The last sentence of the proposed Interpretation again recognizes the existing range of pro bono programs at law schools by stating that, while most law school pro bono programs are not credit-granting, Standard 302(b)(2) does not preclude the inclusion of credit-granting programs within a law school’s overall pro bono programs. 
The Council believes that the Interpretation provides guidance that is useful and necessary with respect to the pro bono requirement without being unduly prescriptive and without unduly impairing the Accreditation Committee’s ability to make appropriate individualized determinations as it applies Standard 302(b)(2) to the particular facts presented by the programs of specific law schools. 
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Interpretation 302-10
Each law school is encouraged to be creative in developing substantial opportunities for student participation in pro bono activities. Pro bono opportunities should at a minimum involve the rendering of meaningful law-related service to persons of limited means or to organizations that serve such persons; however, volunteer programs that involve meaningful services that are not law-related also may be included within the law school’s overall program. Law-related pro bono opportunities need not be structured to accomplish any of the professional skills training required by Standard 302(a) (4). While most existing law school pro bono programs include only activities for which students do not receive academic credit, Standard 302(b)(2) does not preclude the inclusion of credit-granting activities within a law school’s overall program of pro bono opportunities so long as law-related non-credit bearing initiatives are also part of that program. 

Interpretation 509-3

[and renumber current 509-3 through 509-6 as 509-4 through 509-7]

In addition to the publication of information required by Interpretations 509-1 and 509-2, a law school shall publish its academic calendar in its own catalog or similar publication and on its website.
Standard 801(a)
(a) The Council shall have the authority to grant or deny a law school's application for provisional or full approval or to withdraw provisional or full approval from a law school. A decision of the Council to grant or withdraw provisional or full approval shall not become effective until it has been reviewed by the House. Review of such a decision by the House shall be conducted pursuant to the procedures set forth in the Rules of Procedure of the House and the Rules of Procedure for Approval of Law Schools. is effective upon the action of the Council. A decision of the Council to deny or withdraw approval is effective as follows: 

(i) if no timely notice of appeal is filed, upon the expiration of the period provided for filing notice of appeal under Rules of Procedure of the House;

(ii)       if the school files a timely notice of appeal and the House concurs in the decision of the Council, upon such concurrence; 
(iii) 
or, if a timely notice of appeal is filed, and the House refers the decision back to the Council, upon the decision of the Council following the final referral from the House. Review of decisions appealed to the House shall be conducted pursuant to the procedures set forth in the Rules of Procedure of the House and the Rules of Procedure for Approval of Law Schools.
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Rule 13. Action Concerning Possible Non-Compliance with Standards

(a) If the Committee has reason to believe that a law school does not comply has not demonstrated compliance with the Standards, the Committee shall inform the school of its apparent non-compliance that fact and request the school to furnish by a date certain further information about the matter and about action taken to bring the school in in order to demonstrate the school’s compliance with the Standards. The school shall furnish the requested information to the Committee.

(b) If, upon a review of the information furnished by the law school in response to the Committee’s request and other relevant information, the Committee determines that the school has not demonstrated is not in compliance with the Standards, the school may shall be required to appear at a hearing before the Committee to be held at a specified time and place to show cause why the school should not be required to take appropriate remedial action, have sanctions imposed upon it or be placed on probation, or be removed from the list of law schools approved by the Association. After a determination under Rule 13(b) that a law school is not in compliance with the Standards, the school shall have a period of time as set by the Committee to come into compliance. That period of time shall not exceed two years. If the law school does not demonstrate compliance by the end of that period, the Committee shall recommend to the Council that the law school be removed from the list of approved law schools unless the Committee, or the Council, extends the period for demonstrating compliance for good cause shown. 

(c) If the Committee finds that a law school has failed to comply with the Standards by refusing to furnish information or to cooperate in a site evaluation, the school may be required to appear at a hearing before the Committee to be held at a specified time and place to show cause why the school should not be required to take appropriate remedial action, have sanctions imposed upon it, be placed on probation, or be removed from the list of law schools approved by the Association.
(d) The Consultant shall give the law school at least thirty (30) days notice of the Committee hearing. The notice shall specify the apparent non-compliance with the Standards and state the time and place of the hearing. For good cause shown, the chairperson of the Committee may grant the school additional time, not to exceed thirty (30) days. Both the notice and the request for extension of time must be in writing.
Rule 18. Compliance with Sanctions or with Remedial or Probationary Requirements

(a) Upon communication to a determination under Rule 13(b) that a law school of a final decision that it is not in compliance with the Standards and informing it that it has been ordered to take remedial action or after a law school has been placed on probation pursuant to Rules 15 or Rule 16, the school shall have a period as set by the Committee or the Council to come into compliance. That period of time may not exceed two years unless such time is extended by the Committee or the Council, as the cause may be, for good cause shown. If the law school does not demonstrate compliance by the end of that period, the Committee shall recommend to the Council that the law school be removed from the list of approved law schools unless the Committee, or the Council, extends the period for demonstrating compliance for good cause shown.
(b) The Committee shall monitor the law school’s compliance with any sanctions imposed upon the school under Rules 16 or 17, with any requirements that the law school take remedial action, or with the requirements of the law school’s probation. If the Committee concludes that the school is not complying with the sanctions that have been imposed, or not making adequate progress toward bringing itself into compliance with the Standards, or not fulfilling the requirements of its probation, the Committee may impose or recommend additional sanctions, including probation or removal from the list of approved law schools.

(c) If a law school has been placed on probation and the Committee concludes that the school has not established that it has fulfilled the requirements of its probation by the end of the established period of probation, the Committee shall recommend to the Council that the school be removed from the list of approved law schools. If the Committee concludes that the school has fulfilled the requirements of its probation, it shall recommend to the Council that the school be taken off probation. These recommendations shall be considered under the procedures set forth in Rule 17. 

Rule 20. Major Change in the Organizational Structure of a Provisionally or Fully Approved Law School.

(a) This Rule governs consideration of applications for acquiescence in a major change in the organizational structure of an approved law school, including, without limitation: 

(1) Materially modifying the law school’s legal status or institutional relationship with a parent institution; 

(2) Merging or affiliating with one or more approved or unapproved law schools; 

(3) Acquiring another law school or educational institution; 

(4) Acquiring or merging with another university by the parent university where it appears that there may be substantial impact on the operation of the law school; 

(5) Transferring all, or substantially all, of the academic program or assets of the approved law school to another law school or university; 

(6) Opening of a Branch campus or a Satellite campus at which a student could take the equivalent of 16 or more semester credit hours toward the law school’s J.D. degree;
(7) Merging or affiliating with one or more universities;

(8) A change in the control of the school resulting from a change in the ownership of the school or a contractual arrangement; or 

(9) A change in the location of the school that could result in substantial changes in the faculty, administration, student body or management of the school.

(b) For the purposes of this Rule: 

(1) Any of the changes in organizational structure listed in Rule 20(a) may amount to the closure of an approved law school and the opening of a different law school. If the Accreditation committee determines, after written notice and an opportunity for written response, that such a change does amount to the closure of an approved law school and the opening of a different law school, it shall so notify the law school(s). If the Committee determines that any proposed structural change constitutes the creation of a different law school, it shall recommend to the Council that any acquiescence in the proposed structural change be accompanied by a requirement that the school apply for provisional approval under the provisions of Standard 102 and Rule 4. 

(2) Factors that shall be considered in making the determination of whether the events listed in subsection (1) above constitute the closure of an approved law school and the opening of a different law school include, without limitation, whether such events are likely to result in:

(a) significant reduction in the financial resources available to the law school; 

(b) significant change, present or planned, in the governance of the law school; 

(c) significant change, present or planned, in the overall composition of the faculty and staff at the law school, 

(d) significant change, present or planned, in the educational program offered by the law school; or 

(e) significant change, present or planned, in the location or physical facilities of the law school. 
(3) Opening of a Branch campus by an approved law school is treated as the creation of a different law school. After the law school has obtained prior acquiescence of the Council in the major change caused by the opening of a Branch campus, the Branch campus also shall apply for provisional approval under the provisions of Standard 102 and Rule 4 no later than October 15 of the second academic year of operation of the Branch campus. A law school seeking to establish a Branch campus shall submit to the Consultant, as part of its application, a business plan that contains the following information concerning the proposed Branch campus: a description of the educational program to be offered; projected revenues, expenditures and cash flow; and the operational, management and physical resources of the proposed Branch campus.

(4) After written notice and an opportunity for a written response, the Accreditation Committee shall determine whether any other proposed structural change constitutes the creation of a different law school. If the Accreditation Committee determines that any proposed structural change constitutes the creation of a different law school, it shall recommend to the Council that any acquiescence in the proposed structural change be accompanied by a requirement that the school apply for provisional approval under the provisions of Standard 102 and Rule 4. 

(c) If a different school will be created as a result of the major structural change, the different school shall apply for approval pursuant to provisions of Rule 4. If the different school demonstrates that it is in full compliance with the Standards as provided in Standard 103, the Committee shall recommend that it be fully approved. Such recommendation may be conditioned upon further site evaluation visits or other requirements. If the different school is not in full compliance with the Standards, but it substantially complies with each of the Standards as provided in Standard 102, the Committee shall recommend that it be provisionally approved. The Committee may also recommend that the school will be allowed to seek full approval in a period of time shorter than that provided in Standard 103. 

(d) Whether or not the Accreditation Committee determines that the proposed change will create a difference law school, the law school’s request for acquiescence by the Council in the proposed major change in organizational structure shall be considered under the provisions of Rule 21. 

Rule 21. Major Change in the Program of Legal Education of a Provisionally or Fully Approved Law School.

(a) This Rule governs consideration of applications for acquiescence in major changes in the program of legal education of a law school, including, without limitation: 

(1) Instituting a new full-time or part-time division;

(2) Changing from a full-time to a part-time program or from a part-time to a full-time program;

(3) Establishing a two-year undergraduate/four-year law school or similar program; 

(4) Establishing a new or different program leading to a degree other than the J.D. degree; 

(5) A change in program length measurement from clock hours to credit hours; and 

(6) A substantial increase in the number of clock or credit hours that are required for graduation. 

(b) This Rule also governs consideration of applications for acquiescence in a change in organizational structure as provided in Rule 20(d) (a).


(c) An application governed by this Rule must contain: 





(1) 
A letter from the president and the dean of the law school stating that they have read and carefully considered the Standards, have answered in detail the questions asked in the accompanying major change questionnaire, and do certify that, in their respective opinions, the school meets the requirements of the Standards for the granting of acquiescence in the proposed major change.  If a law school seeking acquiescence is not part of a university, the letter may be from only the dean;


(2) A completed major change questionnaire; 

(3) A copy of the law school’s most recent self-study;

(4) A description of the proposed change and a detailed analysis of the effect of the proposed change on the law school’s compliance with the Standards; 

(5) A request that the Consultant schedule any required site evaluation at the school’s expense; and 

(6) Payment to the Association of the application fee. 

(d) A site evaluation of the school must be conducted before the Accreditation Committee or the Council considers the application, unless the application seeks acquiescence in a major change described in Rule 21(a)(4), Rule 21(a)(5), or Rule 21(a)(6).

(e) The site evaluation shall be conducted in accordance with the provisions of Rules 2 and 14. The site evaluators shall prepare a written report based on the site evaluation. The site evaluators shall report facts and observations that will enable the Accreditation Committee and the Council to determine whether the law school satisfies the requirements of the Standards for granting acquiescence in the proposed major change. The site evaluators shall not make any determination as to the school’s compliance with the Standards. 

(f) The Accreditation Committee’s consideration of any application for acquiescence shall be governed by the provisions of Rules, 3, 5 and 6. The Council’s consideration of such applications shall be governed by the provisions of Rules 6 and 8. 

(g) After the Council meeting at which the application is considered, the Consultant shall inform the president and the dean of the law school in writing of the Council’s decision. There is no appeal from the Council’s decision on an application for acquiescence in a major change. 

(h) Following acquiescence in a major change, the Consultant shall arrange for a limited site evaluation of the school no later than two years not later than six months after the date of the acquiescence to determine whether the law school has realized the anticipated benefits and remains in compliance with the Standards. No site visit shall be required following acquiescence in a major change described in Rule 21(a) (5) or Rule 21(a)(6). The limited evaluation of a school granted acquiescence pursuant to Rule 21(a) (4) Rules 21(a)(1) – (4, or after acquiescence establishment of a Branch or Satellite campus under Rule 20(a)(6), shall be conducted in the first academic year term, subsequent to acquiescence in which students are enrolled in the new program or attending the Branch or Satellite campus. The Consultant may determine in each instance whether the evaluation pursuant to a major change under Rule 21(a) (4) requires an actual site visit or may be conducted through other means. 
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