MEMORANDUM

DATE:
August 21, 2007

TO:

Deans of ABA-Approved Law Schools



University Presidents



Chief Justices and State Supreme Courts 



Bar Admissions Authorities



Deans of Unapproved Law Schools 



Leaders of Other Organizations Interested in ABA Standards



Student Bar Association Presidents

FROM:
Hulett H. Askew, Consultant on Legal Education 
SUBJECT:
Work of the Section of Legal Education and Admissions to the Bar
During 2006-2007

The Section of Legal Education and Admissions to the Bar has been engaged in a variety of important endeavors during the past year. The Section’s objectives, as in the past, are to fulfill its mission to provide a fair, effective, and efficient accrediting system for American law schools that promotes quality legal education; to serve, through the Council, as the nationally recognized accrediting body for American law schools; and to be a creative national force providing leadership and services to those responsible for and those who benefit from a sound program of legal education and bar admissions. 

The Chair of the Section for 2006-2007 was William Rakes, Esq. of Roanoke, Virginia. Bill provided sound and responsive leadership to the Section during a year that included our re-recognition proceedings with the Department of Education (see below) and also involved the Section in developing and implementing three well-received Conclaves on Legal Education. For the 2007-2008 program year, the Section Chair will be Ruth McGregor, the Chief Justice of the Supreme Court of Arizona. The Section looks forward to continued forward movement under Ruth’s leadership.

Accreditation Activities
Gregory Murphy, Esq., of Billings, MT, and Dr. Anthony Caprio, President of Western New England College, expertly guided the Accreditation Committee through a very busy year.

As of July 1, 2007, a total of 197 institutions are approved by the American Bar Association: 196 confer the first degree in law (the J.D. degree); the other approved school is the U.S. Army Judge Advocate General's School, which offers an officer's resident graduate course, a specialized program beyond the first degree in law. Two of the approved law schools (Thomas Cooley and Widener) have branch campuses, and Penn State University operates a second location. As of July 1, 2007, eight of the 197 approved law schools are provisionally approved: Charleston School of Law; Faulkner University, Thomas Goode Jones School of Law; Florida A & M University College of Law; John Marshall Law School-Atlanta; the University of LaVerne College of Law; Liberty University School of Law; Phoenix Law School; and Western State University College of Law.

Two schools were granted provisional ABA approval during the 2006-07 academic year: Charleston School of Law and Phoenix Law School. Two schools were granted full ABA approval during the 2006-07 academic year: Barry University Law School and Florida International University College of Law. 


During the past year, 39 site evaluation visits were undertaken, involving 266 volunteers as site team members, including 49 persons who had not previously served on a site evaluation visit. Twenty-six of the visits were sabbatical site visits, six were of provisionally approved law schools, three were in connection with an application for provisional approval, and six were fact finder visits. In addition, 40 visits to foreign programs, involving an additional 40 volunteers, were conducted.

During the year the Accreditation Committee also considered and granted acquiescence in 20 applications from approved law schools regarding the establishment of new post- or non-J.D. degree programs. In addition, the Committee approved the establishment of 17 new foreign summer programs to begin in the summer of 2007, one new cooperative program of foreign study to begin in the spring of 2007, and one new semester abroad program to begin in the spring of 2008.
Continuing Revision of Standards and Interpretations 

Under the leadership of Dean Richard Morgan of the University of Nevada-Las Vegas School of Law, the Standards Review Committee this year assisted the Council in the continuation and completion of a multi-year comprehensive review of the Standards and Rules of Procedure for Approval of Law Schools and its Interpretations. Over the past two years, the Council adopted, and the House of Delegates concurred in, substantial revisions to the following Chapters of the Standards: Chapter 1 (General Purposes and Practices; Definitions), Chapter 3 (the Program of Legal Education), Chapter 4 (Faculty), Chapter 6 (Library and Information Resources) and Chapter 7 (Facilities and Technology). 


At its December 2005 meeting, the Council approved upon recommendation from the Standards Review Committee a new Interpretation 302-10 following a period of public comment. This new Interpretation was written in response to a request from law schools for guidance as to how to comply with the change in Standard 302 made in February 2005 requiring that law schools offer substantial opportunities for student participation in pro bono activities. The Interpretation was originally before the ABA House of Delegates for concurrence in August 2006. Immediately before the House convened, the Section leadership decided that Report 106A (recommending concurrence by the House) should be withdrawn from consideration for further revision of the language. After conversations with interested groups and reviewing comments received, the Standards Review Committee, at its meeting on July 30, 2007, recommended to the Council that the Interpretation be approved. The Council approved the recommendation at its meeting on August 10, 2007.

When the Council initially approved the pro bono requirement in 2005, the Council did not intend to exclude any significant existing types of law school pro bono activities from being considered in fulfillment of the new requirement. Thus the new Interpretation, building on existing Interpretation 302-2 concerning the professional skills requirement, encourages law schools to be creative in developing their pro bono programs. The proposed Interpretation states that pro bono programs “should at a minimum” involve law-related services, but it also makes it clear that non-law-related activities may be included within a school’s overall program. The last sentence of the proposed Interpretation again recognizes the existing range of pro bono programs at law schools by stating that, while most law school pro bono programs are not credit-granting, Standard 302(b)(2) does not preclude the inclusion of credit-granting programs within a law school’s overall pro bono programs. 


 The Standards Review Committee was also active in 2006-07, developing new Standards and Interpretations, as well as changes to the Rules of Procedure, in order to respond to compliance issues raised by the Department of Education in the Section’s re-recognition process. (See later discussion regarding the Department of Education.) 


The most notable of these efforts was the development of a new Interpretation on bar exam passage: Interpretation 301-6. Standard 301(a) states that “A law school shall maintain an educational program that prepares its students for admission to the bar, and the effective and responsible participation in the legal profession.” In explaining 301(a), Interpretation 301-3 states, “Among the factors to be considered in assessing the extent to which a law school complies with this Standard are…the bar passage rates of its graduates.” 

In its staff analysis of the Section’s application for re-recognition, the Department found that the Section needed to develop “measurable benchmarks” regarding how the Accreditation Committee would determine if a law school is in compliance with Standard 301(a). To that end, the Standards Review Committee developed Interpretation 301-6, which it presented to the Council at its February 2007 meeting.  The Council made several significant changes to the Interpretation and approved it for notice and comment on March 13, 2007. 


Substantial comment was received mainly in two areas: 1) the negative effect the Interpretation would have on diversity in the legal profession and on the willingness of schools to recruit and enroll minority students; and 2) the difficulty of data collection and a concern for the statistical reliability of the information gathered for “national” schools that would be required to track 100% of their graduates. A public hearing was held at the ALI Meeting in San Francisco in May, and the Standards Review Committee met and made significant changes in the Interpretation specifically responding to those third party comments. 

Once again, the Council reviewed the new draft Interpretation submitted by the Standards Review Committee at the Council’s June 6 meeting. The Council’s review was informed by on-going dialogue between the Consultant’s Office staff and the staff of the Department regarding expectations of the Department. The Council approved an Interpretation that it believes meets the requirements of DOE’s recognition criteria and is responsive to the concerns expressed by the legal education community. That Interpretation was published for notice and comment on June 16 and the Standards Review Committee met to consider those comments on July 30. The Committee made several significant changes to the Interpretation in response to the public comment and voted to send the revised Interpretation to the Council. 


However, the Committee expressed its concern to the Council that the process could benefit from another round of notice and comment. The Executive Committee of the Council met and reviewed the actions taken by Standards Review and agreed with the expressions of concern from the Committee. The Executive Committee decided to recommend to the Council that the House Report on the Interpretation be withdrawn from consideration by the House in August and that consideration of the Interpretation be continued by the Standards Review Committee. That action was ratified by the Council and the Report was withdrawn. Standards Review will be meeting in September to consider the Interpretation with a goal of producing a new Interpretation for the Council to act upon, after notice and comment, at its December 2007 meeting.
Section Bylaws

The Section Bylaws were amended during this academic year to make changes that were required by the DOE recognition criteria and to provide more clarity on the appointments to, and functions of, Section committees. The proposed changes were posted on the Section website and appeared in the Spring 2007 issue of Syllabus. The changes were approved by the Council at its meeting on June 9, 2007, by the ABA Board of Governors at its meeting on June 15, 2007, and by the Section membership during the Annual Meeting on August 11, 2007. A copy of the Bylaws is on the Section website at http://www.abanet.org/legaled/section/BylawsasofAugust2007.doc.
Re-Recognition by the Department of Education 

Every five years, accrediting agencies such as the Council that are recognized as official accrediting agencies by the United States Department of Education must apply for re-recognition by the Department. The Council was most recently granted recognition by the Department in January 2001, and the Council was scheduled to undergo the re-recognition process during 2005.The Council filed its petition for re-recognition in June 2005.The petition was primarily prepared by then-Deputy Consultant Stephen Yandle, with review and significant contributions from then- Consultant John Sebert, John Przypyszny (outside counsel for Department of Education matters), Council member Randy Hertz, and then-Council Chair Elizabeth Lacy. A public hearing on the petition before the Department’s National Advisory Committee on Institutional Quality and Integrity was initially scheduled for December 2005. Prior to the hearing the Department contacted the Section to express a need for more time to prepare the staff analysis of our application in light of a large volume of third party comments that were filed with the Department. Upon receiving assurances that postponing review would have no direct negative impact on our accrediting authority, we agreed to postpone review and the appearance before the Advisory Committee was postponed until their next meeting in June 2006. 

In April 2006 we received a letter from the Department again delaying the review and appearance before the Advisory Committee until its next meeting in December 2006. In this second postponement the Department was responding to a number of additional third party commentators (after the first postponement there was a second filing period for third party comments) regarding proposed changes to Standard 211, which deals with “diversity” issues. Ultimately, the Section was provided with all the third party comments and provided the opportunity to respond to them. A series of meetings were held with Department staff in the summer and fall of 2006 as we awaited the draft staff analysis. In mid-October that analysis was provided by the Department and we were given several weeks to respond. Besides the technical items of non or partial compliance, the two major items in the staff analysis of our petition were findings of non-compliance on the diversity Standards and the issue of bar passage (both discussed above). A thorough point-by-point response was submitted within the deadline, the main points being that the Section would immediately proceed to correct the technical items, that we would adopt an Interpretation on bar passage, but that we disagreed with the findings on the diversity Standards. In a mid-November conference call, the Assistant General Counsel of the Department informed the leadership of the Section that the staff would recommend to NACIQI re-recognition for an 18-month period mostly because of its concerns regarding the diversity Standards.

On December 1, 2006 the Section received the final staff analysis. Our appearance before NACIQI took place on December 4, 2006. Council Chair Bill Rakes, former Chair Steve Smith, and I appeared on behalf of the Section. Council witnesses appeared for approximately one and one-half hours and the NACIQI heard from both opponents and supporters of re-recognition. The opponents were a combination of third party groups opposed to the diversity Standards and several law schools that had been denied approval by the ABA. The supporters included approximately eight law school deans, some private practitioners, the Chair of a Board of Bar Examiners and a Supreme Court Chief Justice. At the conclusion, NACIQI voted to recommend a recognition period of 18 months, but it voted to remove the diversity findings from the staff analysis. That recommendation went to the Secretary for her action. On June 20 the Secretary issued her decision, approving the 18- month recognition period and requiring the Section to submit an application for recognition and a compliance report by January 2008 demonstrating its compliance with all the recognition criteria including the diversity Standards.
Revision of Criteria for Foreign Programs 

The Council of the Section at its February 2006 meeting approved circulating for comment revisions to the Criteria for Foreign Summer Programs and the Semester Abroad Criteria concerning faculty and changes in location that were proposed by the Accreditation Committee. Over the past year, the Foreign Programs Subcommittee of the Accreditation Committee considered and developed recommendations for revisions of the Foreign Summer and Semester Abroad Criteria that clarify the Criteria concerning the appointment and qualifications of the director and faculty of approved foreign programs, and that provide the Foreign Programs Subcommittee with greater ability to evaluate the effect of a change in location of an approved program or the addition of other locations to an approved program. At its June 2006 meeting the Council adopted the proposed changes and those revisions are now in effect. 

Revision of the Annual Questionnaire 


The Questionnaire Committee, chaired by Dean Allen Easley of William Mitchell College of Law, made significant changes to the Annual Questionnaire that each ABA-approved law school must complete each year. These changes were approved by the Council at its June 2007 meeting. Among those changes are the following:


●
Updated instructions for reporting physical facilities.

●
New questions and instructions regarding tuition lock policies, reporting the number of administrators and full-time library staff by race and gender who do not teach or hold faculty rank, and addressing the number of students on probation.

●
Numerous changes to Part 3 (Library) based on recommendations of the Law Libraries Committee.

●
Modified questions and instructions concerning the reporting of library expenditures.


Additionally, the Annual Questionnaire portion of the web-based system will be edited and the Foreign Summer Program Annual Questionnaire will be incorporated into the web-based system. 

Law Student Debt Issues
 

The Council continues to focus on the matter of law student borrowing and high debt loads at graduation, particularly for students who wish to pursue lower-paying public interest jobs. The Government Relations Committee, under the leadership of its Chair (Professor Emeritus Peter Winograd of the University of New Mexico School of Law) and Vice-Chair (Professor Philip Schrag of the Georgetown University Law Center), has worked with the ABA Commission on Loan Forgiveness and others on initiatives at the federal level to improve the borrowing opportunities of students and the repayment options of graduates. These debt issues have been highlighted at several “ABA Days” on Capitol Hill and were a featured priority of the ABA in 2005. 
One recommended proposal has progressed in the last three Congresses as a direct result of the efforts of the Section Committee in coordination with the ABA Governmental Affairs Office and other interested ABA entities. The Committee continues to advocate for this provision, an amendment to the Income Contingent Repayment Option of the federal Direct Lending Program to benefit graduates employed in public interest jobs, which has now been incorporated into the budget reconciliation process of the 110th Congress. The relevant House bill was recently passed by the full House, and the Senate was expected to take up its version of the same legislation by the end of July 2007. The Committee will continue to promote this legislation to ensure the best possible coverage for indebted graduates who enter public service and remain for a significant period of time.
Council and Accreditation Committee Meetings

The 2006-07 meeting schedule for the Council of the Section was: December 2-3, 2006, in Naples, Florida; February 10, 2007, in Miami, Florida; June 8-10, 2007, in Charlottesville, Virginia; and August 9-10, 2007, in San Francisco, California. The Council also held a retreat, which included a joint retreat with the Accreditation Committee, in Chicago, Illinois, September 30 and October 1, 2006.

The 2006-07 meeting schedule for the Accreditation Committee was: September 28-29, 2006, for an orientation and retreat in Chicago, Illinois; October 26-28, 2006, in San Diego, California; January 25-27, 2007, in Austin, Texas; April 19-21, 2007, in Chicago, Illinois; and June 21-23, 2007, in Whitefish, Montana.
Conferences, Workshops, and Special Events 

The Council and its committees offered and supported a number of worthwhile conferences and programs during the past twelve months. The list below provides the location and dates of the conferences and workshops, and a short description of some of the events.

Workshop for Chairpersons of Site Evaluation Teams, Workshop for New Site Evaluators and Schools Undergoing a Site Evaluation

Fifteen site evaluation team chairpersons attended the annual workshop on September 8, 2006 in Chicago. The workshop provides an orientation for new chairpersons, discussion of any changes in the Standards and Rules over the past year, and opportunities to address ways to make the site evaluation process an even more effective part of the accreditation process. 

The annual workshop for first-time site evaluators and representatives of schools that have upcoming site evaluations was held on February 17, 2007 in Chicago. School representatives included those from both fully approved law schools slated for their sabbatical reviews and schools seeking provisional or full approval. This workshop drew 150 participants, the largest group to date.
Deans’ Workshop

 The annual workshop for deans of ABA-approved law schools was held at the ABA Midyear Meeting in February 2007 in Miami. Entitled “Competitive Success and Academic Values: Balancing Competing Pressures,” the two-day meeting featured four programs (The Law School in the Marketplace; Guns or Butter: Allocating Resources; Subjective and Objective Assessments of Performance; and Competing for Students: The Admissions Game) and two break-out sessions. The workshop was attended by 151 deans, who also had the opportunity to engage in an open discussion with the Section’s Accreditation Policy Task Force. Dean Patricia O’Hara of Notre Dame Law School and Dean David Yellen of Loyola University Chicago School of Law served as workshop co-chairs. 

Law School Development Conference 

The ninth biennial conference for law school deans and senior development and alumni relations officers was held May 29-June 1, 2007 at the Omni Interlocken Resort in Broomfield, Colorado. Chaired by Michael Fitts, Dean of the University of Pennsylvania Law School, and Vicki Fleischer, Assistant Dean for Alumni and Development at Seton Hall University School of Law, the conference offered a variety of programs such as The Changing Landscape of Development, Creating Naming Opportunities, Strategic Thinking, Boards and Volunteers, Alumni Relations, and Prospect Research. Attendance at the 3 ½ day conference was 369. 

Seminar for New Law School Deans

 Thirty-six new deans and interim deans attended the Section’s 15th annual Seminar for New ABA Law School Deans, May 27-29, 2007 at the Omni Interlocken Resort in Broomfield, Colorado. Open to deans who assumed their positions between June 2006 and the fall semester of 2007, the seminar addressed issues often faced during a dean’s first year: relationships with faculty, staff and students; strategic planning; finances; university, board and legislative relations; and the ABA accreditation process. This year’s seminar, chaired by Dean Alex Aleinikoff of Georgetown University Law Center, immediately preceded the biennial Law School Development Conference. 

Conclaves 

Section Chairperson Rakes convened three conclaves during the year to engage law schools representatives, practitioners, and judges in dialogues on topical issues of importance to the profession. Two of the conclaves were held in connection with the Section’s Council meetings in Naples, Florida in December 2006 and in Charlottesville, Virginia in June 2007. A national conclave, attended by more than 100 judges, practicing lawyers, deans and faculty members from around the country, was held in Chicago on April 28-29, 2007. 

15th Anniversary of the MacCrate Report

In conjunction with the Chicago Conclave, the Section marked the 15th anniversary of the Report of the Task Force on Law Schools and the Profession: Narrowing the Gap, Legal Education and Professional Development—An Educational Continuum (the MacCrate Report). The Task Force’s chair, Robert MacCrate, Esq., and 16 of the 37 members and consultants were on hand for a celebratory reception and dinner at the Westin O’Hare on Saturday, April 28. 
Annual Meeting Programs

The Section sponsored two programs on Saturday, August 11 at the ABA Annual Meeting. “Challenging Assumptions about Business as Usual in Legal Education: Best Practices for Educating Lawyers” discussed recommendations for changes in legal education outlined in two recent publications: Educating Lawyers: Preparation for the Profession of Law (from the Carnegie Foundation) and Best Practices for Legal Education. “Legal Education from an International Perspective” addressed developments in legal education outside the United States and the role of the Section in collaboration and cooperation with non-U.S. legal education initiatives. 
Bar Exam Passage Conference 
The Consultant convened a meeting of experienced law school deans and administrators to discuss Section sponsorship of a conference on Bar Exam Passage. The group enthusiastically endorsed the idea and spent a day planning the agenda. Tentative plans are being made to hold the conference in the fall of 2008.

Concluding Comments
 This has been a year of transition for the Section. The new Consultant and Deputy Consultant began their service on September 1, 2006 and the new position of Assistant Consultant was filled on July 21, 2007, bringing to four the number of lawyers in the Consultant’s Office. A new Publications Manager was added to the staff in March of 2007 and has already had an impact on the production and quality of the Section’s publications. Those new staff members have joined with the existing staff, whose years of service range from 6 to 32 years, to manage the Accreditation Project and continue the other Section activities described above.
This has been an extraordinary year for Bill Rakes. During his tenure, he stated his belief that three values should guide the work of the Section: a strong commitment to the public interest, high standards of quality, and integrity. Those values serve the Section well. Thanks in large measure to the hard work of Bill and the staff and the dedicated efforts of the volunteers through whom the Section and the Council perform their responsibilities, the Section has rededicated itself to ensuring that the next generation of our profession is well educated and prepared for a career of service. 
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