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AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON PARALEGALS

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association grants approval
to Wilmington University (New Castle and Dover Campuses), Legal Studies Program,
New Castle, DE.

FURTHER RESOLVED, That the American Bar Association
reapproves the following paralegal programs: Miramar College, Paralegal Program, San
Diego, CA; Seminole Community College, Legal Assistant/Paralegal Program, Sanford,
FL; Northwestern College (f/k/a Northwestern Business College) (Naperville, Chicago
and Bridgeview Campuses), Institute for Legal Studies, Chicago, IL; Kirkwood
Community College, Paralegal Studies Program, Cedar Rapids, IA; Tulane University
(Uptown and EImwood Campuses), Paralegal Studies Program, New Orleans, LA;
Missouri Western State University (f/k/a Missouri Western State College), Legal
Assistant Program, St. Joseph, MO; Mercer County Community College, Paralegal
Program, Trenton, NJ; Long Island University Brooklyn Campus, Legal Studies Institute,
Brooklyn, NY; Nassau Community College, Paralegal Program, Garden City, NY;;
Suffolk County Community College (Ammerman and Grant Campuses), Paralegal
Studies Program, Selden, NY; Capital University Law School, Paralegal and
Legal Nurse Consultant Programs, Columbus, OH; Lake Erie College, Legal Studies
Program, Painesville, OH; Midlands Technical College (Airport and Beltline Campuses),
Paralegal Program, Columbia, SC; Orangeburg-Calhoun Technical College,
Paralegal/Legal Assistant Program, Orangeburg, SC; Northeast Wisconsin Technical
College, Paralegal Program, Green Bay, WI (and additional location at Fox Valley
Technical College, Appleton, WI); and Marshall Technical and Community College,
Legal Assistant Program, Huntington, WV.

FURTHER RESOLVED, That the American Bar Association withdraws
the approval of Avila University, Paralegal Program, Kansas City, MO, and Central
Texas College, Paralegal Studies Program, Killeen, TX, at the requests of the institutions,
as of the adjournment of the August 2009 Annual Meeting of the House of Delegates.
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FURTHER RESOLVED, That the American Bar Association extends the
terms of approval until the February 2010 Midyear Meeting of the House of Delegates for
the following programs: University of Alaska Anchorage, Paralegal Certificate Program,
Anchorage, AK; Auburn University Montgomery, Paralegal Education Program,
Montgomery, AL; University of Arkansas Ft. Smith, Legal Assistant/Paralegal Program,
Ft. Smith, AR; Pima Community College, Paralegal/Legal Assistant Program, Tucson,
AZ; Cerritos Community College, Paralegal Program, Norwalk, CA; Cuyamaca College,
Paralegal Studies Program, EI Cajon, CA; Mount San Antonio College, Paralegal Studies
Program, Walnut, CA; MTI College, Paralegal Studies Program, Sacramento, CA; San
Francisco State University, Paralegal Studies Program, San Francisco, CA; Santa Ana
College, Paralegal Studies Program, Santa Ana, CA; University of California Irvine,
Paralegal Certificate Program, Irvine, CA; University of California UCLA Ext.,

Attorney Assistant Training Program, Los Angeles, CA; University of LaVerne, Legal
Studies Program, LaVerne, CA; West Valley College, Paralegal Program, Saratoga, CA,;
Arapahoe Community College, Paralegal Program, Littleton, CO; Pikes Peak Community
College, Paralegal Program, Colorado Springs, CO; Norwalk Community College, Legal
Assistant Program, Norwalk, CT; Widener University Law Center, Paralegal Studies
Program, Wilmington, DE; Georgetown University, Paralegal Studies Program,
Washington, DC; Broward Community College, Legal Assistant Program, Pembroke
Pines, FL; Edison State College, Paralegal Studies Program, Fort Myers, FL; Florida
Community College at Jacksonville, Legal Studies Institute, Jacksonville, FL; South
University, Paralegal/Legal Studies Program, West Palm Beach, FL; Athens Technical
College, Paralegal Studies Program, Athens, GA; South University, Paralegal/Legal
Studies Program, Savannah, GA; Loyola University Chicago, Institute for Paralegal
Studies, Chicago, IL; Roosevelt University, Paralegal Studies Program, Chicago, IL;
Southern Illinois University, Paralegal Studies Program, Carbondale, IL; William Rainey
Harper College, Paralegal Studies Program, Palatine, IL; Daymar College, Paralegal
Studies Program, Owensboro, KY; Eastern Kentucky University, Paralegal Program,
Richmond, KY; Morehead State University, Paralegal Program, Morehead, KY’; Sullivan
University, Paralegal Studies Program, Lexington, KY; Western Kentucky University,
Paralegal Studies Program, Bowling Green, KY; Herzing College, Legal
Assisting/Paralegal Studies Program, Kenner, LA; EIms College, Paralegal and Legal
Studies Program, Chicopee, MA; Community College of Baltimore County, Legal
Assistant Program, Baltimore, MD; Oakland Community College, Paralegal Program,
Farmington Hills, MI; Oakland University, Paralegal Program, Rochester, MI; Webster
University, Legal Studies Program, St. Louis, MO; Mississippi University for Women,
Paralegal Studies Program, Columbus, MS; Metropolitan Community College, Legal
Assistant Program, Omaha, NE; Central Piedmont Community College, Cato Campus,
Paralegal Studies Program, Charlotte, NC; Fayetteville Technical Community College,
Paralegal Technology Program, Fayetteville, NC; Cumberland County College, Paralegal
Studies Program, Vineland, NJ; Montclair State University, Paralegal Studies Program,
Upper Montclair, NJ; Long Island University C. W. Post Campus, Paralegal Program,
Brookville, NY; New York University, Institute of Paralegal Studies, New York, NY;
Chancellor University (f/k/a David N. Myers University), Paralegal Education Program,
Cleveland, OH; College of Mount St. Joseph, Paralegal Studies Program, Cincinnati, OH;
Columbus State Community College, Legal Assisting Program, Columbus, OH; RETS
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College, Legal Assisting/Paralegal Program, Centerville, OH; University of Cincinnati
Clermont, Paralegal Technology Program, Batavia, OH; University of Toledo, Paralegal
Studies Program, Toledo, OH; Rose State College, Legal Assistant Program, Midwest
City, OK; University of Oklahoma Law Center, Legal Assistant Education, Norman, OK;
Bucks County Community College, Paralegal Studies Program, Newtown, PA,
Community College of Philadelphia, Paralegal Studies Program, Philadelphia, PA;
Central Carolina Technical College, Legal Assistant/Paralegal Program, Sumter, SC;
Greenville Technical College, Paralegal Program, Greenville, SC; South University,
Paralegal/Legal Studies Program, Columbia, SC; Kaplan Career Institute, Paralegal
Studies Program, Nashville, TN; Pellissippi State Technical Community College,
Paralegal Studies Program, Knoxville, TN; South College, Paralegal Studies Program,
Knoxville, TN; Lee College, Legal Assistant Program, Baytown, TX; Texas State
University, Legal Studies Program, San Marcos, TX; Utah Valley University (f/k/a Utah
Valley State College), Legal Studies Program, Orem, UT; J. Sargeant Reynolds
Community College, Paralegal Studies Program, Richmond, VA; Edmonds Community
College, Paralegal Program, Lynnwood, WA; Chippewa Valley Technical College,
Paralegal Program, Eau Claire, WI; and Western Technical College (f/k/a Western
Wisconsin Technical College), Paralegal Program, LaCrosse, WI.
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EXECUTIVE SUMMARY

Summary of the Recommendation(s)

The Standing Committee on Paralegals recommends that the House of Delegates

grants approval to one paralegal education program, grants reapproval to sixteen
programs, withdraws the approval of two programs, and extends the term of approval of
seventy-one programs.

Summary of the Issue which the Recommendation(s) Address

The programs recommended for approval and reapproval in the enclosed report
meet the Guidelines for the Approval of Paralegal Education Programs.

An Explanation of How the Proposed Policy Position Will Address the Issue

The programs recommended for approval and reapproval in this report have
followed the procedures required by the Association and are in compliance with
the Guidelines for the Approval of Paralegal Education Programs.

A Summary of any Minority Views or Opposition which have been Identified

No other positions on this recommendation have been taken by other Association
entities, affiliated organizations or other interested groups.

12
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON PRO BONO AND PUBLIC SERVICE
SECTION OF BUSINESS LAW
THE BAR ASSOCIATION OF SAN FRANCISCO
COMMISSION ON HOMELESSNESS AND POVERTY
STANDING COMMITTEE ON LEGAL AID AND INDIGENT DEFENDANTS

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges corporate counsel to facilitate the
provision of pro bono legal services by outside counsel to persons of limited means in need of
assistance with consumer credit, home mortgage and bankruptcy and other legal matters related
thereto by causing the corporation to waive positional conflicts of interest, provided that such
waivers are appropriate and consistent with applicable rules of professional conduct.
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EXECUTIVE SUMMARY

1. Summary of the Recommendation

The Recommendation urges corporate counsel to work with the corporation and outside counsel
to waive certain limited positional conflicts in areas related to mortgage, bankruptcy and
consumer finance in order to reduce the number of pro bono matters declined by outside counsel
due to conflicts, so long as the waivers are not inconsistent with applicable rules of professional
conduct.

2. Summary of the Issue that the Resolution Addresses

The Recommendation addresses the issue of volunteer law firms rejecting pro bono matters in
areas related to mortgage, bankruptcy and consumer finance due to apparent or perceived
positional conflicts by urging corporate counsel to obtain waivers of positional conflicts where
appropriate and ethical.

3. Please Explain How the Proposed Policy Position will Address the Issue

The Recommendation will address the issue by the ABA request that corporate clients waive
conflict in areas related to mortgage, bankruptcy and consumer finance, where appropriate and
consistent with rules of professional conduct.

4, Summary of Minority Views

No minority views have been expressed to the Standing Committee.
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON PRO BONO AND PUBLIC SERVICE
STANDING COMMITTEE ON LEGAL AID AND INDIGENT DEFENDANTS
SPECIAL COMMITTEE ON DISASTER RESPONSE AND PREPAREDNESS

COMMISSION ON LAWYER TRUST ACCOUNTS
NATIONAL LEGAL AID AND DEFENDER ASSOCIATION

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges federal, state and local governments to
address the unmet legal needs of low-income residents of communities affected by major
disasters by action which includes providing additional emergency funding for not-for-profit
legal services providers, bar associations, and pro bono programs, to be used to ameliorate the
unique problems caused by a major disaster.
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EXECUTIVE SUMMARY

Summary of the Recommendation

The proponents ask the House of Delegates to urge additional funding for legal services
providers to meet the added special demands placed on them in the wake of major
disasters.

Summary of the Issue that the Resolution Addresses

Whenever a community is affected by a major disaster, the legal services delivery
systems, already overburdened, face the costs of increased caseloads while their own
infrastructures are generally compromised. This Recommendation urges funding to
ameliorate that added burden, so that legal services can flow to the clients that need them.

Please Explain How the Proposed Policy Position will Address the Issue

Authorizing, appropriating and providing additional funding for not-for-profit legal
services providers, bar associations and pro bono programs to allow them to recover from
their own infrastructure problems and to incorporate disaster victims into their already
overburdened caseload.

Summary of Minority Views
There is no known opposition to this Recommendation.
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AMERICAN BAR ASSOCIATION

SECTION OF LITIGATION
STANDING COMMITTEE ON LEGAL AID AND INDIGENT DEFENDANTS

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association adopts the ABA Model Act Governing the
Representation of Children in Abuse, Neglect, and Dependency Proceedings, dated August,

2009.
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ABA Model Act Governing the Representation of Children in
Abuse, Neglect, and Dependency Proceedings *

SECTION 1. DEFINITIONS. In this [act]:

() “Abuse or neglect proceeding” means a court proceeding under [cite state
statute] for protection of a child from abuse or neglect or a court proceeding under [cite
state statute] in which termination of parental rights is at issue.' These proceedings
include:

(1) abuse;

(2) neglect;

(3) dependency;

(4) voluntary placement into state care;
(5) termination of parental rights;

(6) permanency hearings; and

(7) post termination of parental rights through adoption or other
permanency proceeding.

(b) A child is:
(1) an individual under the age of 18; or

(2) an individual under the age of 21 who remains under the jurisdiction of
the juvenile court.

(c) “Child’s lawyer” (or “lawyer for children’”) means a lawyer who provides legal
services for a child and who owes all of the same duties that are due an adult client,
including loyalty, confidentiality, diligence, client direction, communication, duty to advise,
and competent representation."

(d) “Best interest advocate” means an individual, not functioning or intended to
function as a lawyer, appointed by the court to assist the court in determining the best
interests of the child.

(e) “Developmental level” means the ability to understand others and communicate,
taking into account such factors as age, mental capacity, level of education, cultural
background, and degree of language acquisition."

! This Model Act was drafted under the auspices of the ABA Section of Litigation Children’s Rights Litigation Committee with
the assistance of the Bar-Youth Empowerment Program of the ABA Center on Children and the Law and First Star. The Act
incorporates some language from provisions of the NCCUSL Representation of Children in Abuse, Neglect and
Custody Proceedings Act.
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Legislative Note: States should implement a mechanism to bring children into court
when they have been voluntarily placed into state care, if such procedures do not already exist.
Court action should be triggered after a specific number of days in voluntary care (not fewer
than 30 days, but not more than 90 days).

The best interests advocate includes but is not limited to well-trained lay volunteer advocates,
such as a Court Appointed Special Advocate (“CASA”), guardians ad litem or a professional
who holds a relevant professional license and whose training relates to the determination of a
child's best interests.

SECTION 2. APPLICABILITY AND RELATIONSHIP TO OTHER LAW.

(@) This [act] applies to an abuse and neglect proceeding pending or commenced on
or after [the effective date of this act].

(b) The child in these proceedings is a party.

SECTION 3. APPOINTMENT IN ABUSE OR NEGLECT PROCEEDING.

(a) The court shall appoint a lawyer for each child who is the subject of a petition in
an abuse and neglect proceeding. The appointment of a lawyer for the child must be made
as soon as practicable to ensure effective representation of the child and, in any event,
before the first court hearing.

(b) In addition to the appointment of a lawyer, the court may appoint a best interest
advocate to assist the court in determining the child’s best interests.

(c) The court may appoint one lawyer to represent siblings if there is no conflict of
interest as defined under the applicable rules of professional conduct."

(d) The applicable rules of professional conduct and any law governing the
obligations of lawyers to their clients shall apply to such appointed lawyers.

(e) The appointed lawyer shall represent the child for all stages of the proceedings."

() The child, and only the child, after consultation with a lawyer and with informed
consent, may waive representation. Neither the best interest advocate, nor a representative
of the child, may waive representation for the child." A child may waive counsel only if:

(1) the waiver is knowing, intelligent, and voluntary;
(2) the court conducts a colloquy with the child on the record;
(3) the court appoints stand-by counsel for the child; and

(4) the waiver only applies to that proceeding. The child may revoke waiver
of counsel at any time."
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Commentary:

This act recognizes the right of every child to have quality legal representation and a voice in any
abuse, neglect, dependency, or termination of parental rights proceedings, regardless of
developmental level. Nothing in this Act precludes a child from retaining a lawyer. States also
should provide a lawyer to a child who has been placed into state custody through a voluntary
placement arrangement. The fact that the child is in the state’s custody, even through the
parent’s voluntary decision, should not diminish the child’s entitlement to a lawyer.

A best interest advocate does not replace the appointment of a lawyer for the child. A best
interest advocate serves to provide guidance to the court with respect to the child’s best interest
and does not establish a lawyer-client relationship with the child. Nothing in this Act restricts a
court’s ability to appoint a best interest advocate in any proceeding. Because this act deals
specifically with lawyers for children, it will not further address the role of the best interest
advocate.

The child is entitled to conflict-free counsel and the applicable rules of professional conduct
must be applied in the same manner as they would be applied for lawyers for adults. A lawyer
representing siblings should maintain the same lawyer-client relationship with respect to each
child.

The child has the right to waive counsel, however it is essential that courts ensure that waiver of
counsel by the child is knowing, voluntary and made with informed consent. The procedures in
this section will help to ensure that it is. If a child waives counsel at one proceeding, the child
shall be informed of the right to counsel at all subsequent proceedings.

SECTION 4. QUALIFICATIONS OF THE CHILD’S LAWYER.

(a) The court shall appoint as the child’s lawyer an individual who is qualified
through training and experience, according to standards established by [insert reference to
source of standards].

(b) Lawyers for children shall receive initial training and annual continuing legal
education that is specific to child welfare law. Lawyers for children shall also be familiar
with all relevant federal, state, and local applicable laws.

(c) Lawyers for children shall not be appointed to new cases when their present
caseload exceeds more than a reasonable number given the jurisdiction, the percent of the
lawyer’s practice spent on abuse and neglect cases, the complexity of the case, and other
relevant factors.

Legislative Note: States that adopt training standards and standards of practice for
children’s lawyers should include the bracketed portion of this section and insert a reference to
the state laws, court rules, or administrative guidelines containing those standards.""

Jurisdictions are urged to specify the case limit at the time of passage of this Act.



108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124

125

126
127
128
129
130

131
132
133
134
135
136
137

138

139
140
141
142
143
144

145
146
147

103

Commentary:

States should establish training requirements for lawyers for children that focus on the
applicable, controlling law, the development of a meaningful lawyer-client relationship with the
child, assessing the capacity of the child and interdisciplinary issues that arise in child welfare
cases.

The lawyer needs to spend enough time on each abuse and neglect case to establish a lawyer-
client relationship and zealously advocate for the client. A lawyer’s caseload must allow
realistic performance of functions assigned to the lawyer under the [Act]. The amount of time
and the number of children a lawyer can effectively represent will differ based on a number of
factors, including type of case, the jurisdiction, whether the lawyer is affiliated with a children’s
law office, whether the lawyer is assisted by investigators or other child welfare professionals,
and the percent of the lawyer’s practice spent on abuse and neglect cases. States are encouraged
to conduct caseload analyses to determine guidelines for lawyers representing children in abuse
and neglect cases.

SECTION 5. ORDER OF APPOINTMENT.

(a) Subject to subsection (b), an order of appointment of a child’s lawyer shall be in
writing and on the record, identify the lawyer who will act in that capacity, and clearly set
forth the terms of the appointment, including the reasons for the appointment, rights of
access as provided under Section 8, and applicable terms of compensation as provided
under Section 12.

(b) In an order of appointment issued under subsection (a), the court may identify a
private organization, law school clinical program or governmental program through which
a child’s lawyer will be provided. The organization or program shall designate the lawyer
who will act in that capacity and notify the parties and the court of the name of the
assigned lawyer as soon as practicable.” Additionally, the organization or program shall
notify the parties and the court of any changes in the individual assignment.

SECTION 6. DURATION OF APPOINTMENT.

Unless otherwise provided by a court order, in an abuse and neglect proceeding, an
appointment of a child’s lawyer continues in effect until the lawyer is discharged by court
order or the case is dismissed. The appointment includes all stages thereof, from removal
from the home or initial appointment through all available appellate proceedings. The
lawyer may, with the permission of the court, arrange for supplemental or separate counsel
to handle proceedings at an appellate stage.”

As long as the child remains in state custody, even if the state custody is long-term or permanent,
the child should retain the right to counsel so that his or her lawyer can deal with the issues that
may arise while the child is in custody but the case is not before the court.
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SECTION 7. DUTIES OF CHILD’S LAWYER AND SCOPE OF
REPRESENTATION.

(a) A child’s lawyer shall participate in any proceeding concerning the child with
the same rights and obligations as any other lawyer for a party to the proceeding.

(b) The duties of a child’s lawyer include, but are not limited to:

(1) taking all steps reasonably necessary to represent the client in the
proceeding, including but not limited to: interviewing and counseling the client, preparing
a case theory and strategy, preparing for and participating in negotiations and hearings,
drafting and submitting motions, memoranda and orders, and such other steps as
established by the applicable standards of care for lawyers acting on behalf of children in
this jurisdiction;

(2) reviewing and accepting or declining, after consultation with the client,
any proposed stipulation for an order affecting the child and explaining to the court the
basis for any opposition;

(3) taking action the lawyer considers appropriate to expedite the proceeding
and the resolution of contested issues;

(4) where appropriate, after consultation with the client, discussing the
possibility of settlement or the use of alternative forms of dispute resolution and
participating in such processes to the extent permitted under the law of this state; "

(5) meeting with the child prior to each hearing and for at least one in-person
meeting every quarter;

(6) consulting with any best interest advocate for the child;

(7) consulting prior to each hearing with any person providing medical,
mental health, social, educational, or other services to the child;

(8) visiting the home, residence, or any prospective residence of the child,
including each time the placement is changed;

(9) seeking court orders or taking any other necessary steps in accordance
with the child’s direction to ensure that the child’s health, mental health, educational,
developmental, cultural and placement needs are met;

(10) representing the child in all proceedings affecting the issues before the
court, including hearings on appeal or referring the child’s case to the appropriate
appellate counsel as provided for by/ mandated by [inset local rule/law etc]; and

(11) where appropriate, endeavoring to represent the child in ancillary legal
matters, either through appointment from the court or through the retention of alternate
legal counsel.

Commentary:
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The national standards mentioned in (b)(1) include the ABA Standards of Practice for Lawyers
who Represent Children in Abuse and Neglect Cases.

In order to comply with the duties outlined in this section, lawyers must have caseloads that
allow realistic performance of these functions.

Under (b)(9) every effort should be made to have the same lawyer in trial and appellate
proceedings.

The ancillary matters referred to in (b)(10) include special education, school discipline hearings,
mental health treatment, delinquency or criminal issues, status offender matters, guardianship,
adoption, paternity, probate, immigration matters, medical care coverage, SSI eligibility, youth
transitioning out of care issues, postsecondary education opportunity qualification, and tort
actions for injury, as appropriate.” The lawyer should make every effort to ensure that the child
is represented by legal counsel in all ancillary legal proceedings, either personally, when the
lawyer is competent to do so, or through referral or collaboration. There is value in having one
lawyer represent the child across multiple proceedings. The lawyer is better able to understand
and fully appreciate the various issues as they arise and how those issues may affect other
proceedings.

(c) When the child is capable of directing the representation by expressing his or her
objectives, the lawyer shall maintain a normal client-lawyer relationship with the child in
accordance with the rules of professional conduct.

Commentary:

The client-lawyer relationship for the child’s lawyer is fundamentally indistinguishable from the
lawyer-client relationship in any other situation and includes duties of client direction*",
confidentiality’”, diligence™"', competence™", loyalty™", communication™™, and the duty to
advise.™ Client direction requires the lawyer to abide by the client’s decision about the
objectives of the representation. In order for the child to have an independent voice in abuse, and
neglect proceedings, the lawyer shall advocate for the child’s counseled and expressed wishes.™
Moreover, providing the child with an independent and client-directed lawyer ensures that the

child’s legal rights and interests are adequately protected.

(1) The lawyer for the child shall explain the proceedings to the extent necessary to
permit the client to make informed decisions regarding the representation and abide by the
child’s decisions concerning the child’s objectives. This includes advising the child as to
options and eliciting the child's wishes in a developmentally appropriate manner.

Commentary:

The lawyer needs to explain his or her role to the client and, if applicable, explain in what strictly
limited circumstances the lawyer cannot advocate for the client’s expressed wishes and in what
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circumstances the lawyer may be required to reveal confidential information. This explanation
should happen during the first meeting so the client understands the terms of the relationship.

In addition to explaining the lawyer’s role, the lawyer should explain the process to the child in a
developmentally appropriate manner as required by Rule 1.4 of the ABA Model Rules of
Professional Conduct or its equivalent.™" This explanation can and will change based on age,
cognitive ability, and emotional maturity. The lawyer needs to take the time to explain
thoroughly and in a way that allows and encourages the child to ask questions and that ensures
the child’s understanding. The lawyer should also facilitate the child’s participation in the
proceeding (See Section 9).

In order to determine the objectives of the representation of the child, the lawyer should develop
a relationship with the client. The lawyer should develop a thorough knowledge of the child’s
circumstances and needs. The lawyer should visit the child in the child’s home, school, or other
appropriate place where the child is comfortable. The lawyer should observe the child’s
interactions with parents, foster parents, and other caregivers. The lawyer should maintain
regular and ongoing contact with the child throughout the case.

The child’s lawyer helps to make the child’s wishes and voice heard but is not merely the child’s
mouth piece. As with any lawyer, a child’s lawyer is both an advocate and a counselor for the
client. The lawyer should, without unduly influencing the child, advise the child by providing
options and information to assist the child in making decisions. The lawyer should explain the
practical effects of taking various positions, the likelihood that a court will accept particular
arguments, and the impact of such decisions on the child, other family members, and future legal
proceedings.™" The lawyer should investigate the relevant facts, interview persons with
significant knowledge of the child’s history, review relevant records, and work with others in the
case.

(2) When the child’s capacity to make adequately considered decisions in connection
with a representation is diminished, the lawyer shall, as far as reasonably possible,
maintain a normal client-lawyer relationship with the client. When the lawyer reasonably
believes that the client:

a. Has diminished capacity,

b. Is at risk of substantial physical, financial or other harm unless action is
taken, and

c. Cannot adequately act in the client’'s own interest,

the lawyer may take reasonably necessary protective action, including consulting with
individuals or entities that have the ability to take action to protect the client and, in
appropriate cases, seeking the appointment of a best interest advocate or investigator to
make an independent recommendation to the court with respect to the best interests of the
child. Information relating to the representation of a child with diminished capacity is
protected by Rule 1.6 and Rule 1.14 of the ABA Model Rules of Professional Conduct.
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When taking protective action, the lawyer is impliedly authorized under Model Rule 1.6(a)
to reveal information about the child, but only to the extent reasonably necessary to protect
the child’s interests.”™"

Commentary:

If a child is able to direct counsel, but the lawyer determines that the child has diminished
capacity, is at risk of substantial harm and cannot act in the client’s own interest in connection
with the representation, lawyers shall, after unsuccessful use of the lawyer’s counseling role,
look to Rule 1.14 of the ABA Model Rules of Professional Conduct (“M.R.” or “ABA Model
Rules”) for guidance.”™ Substantial harm includes both physical and sexual harm.

After due consideration, it is the responsibility of the lawyer to determine whether the child
suffers from diminished capacity. This decision shall be made after sufficient contact and
regular communication with the client. Determination about capacity should be grounded in
insights from child development science and should focus on the child’s decision-making
process rather than the child’s choices themselves. Just because the lawyer does not agree with
the child’s stated objectives does not mean the child does not have the capacity to direct the
representation. Lawyers should be careful not to construe proof of a disability from a client’s
insistence upon a view of the client’s welfare that the lawyer considers unwise or at variance
with lawyer’s view.”™"' When determining the child’s capacity the lawyer should elicit the
child’s expressed wishes in a developmentally appropriate manner. The lawyer should not
expect the child to convey information in the same way an adult client would. A child’s age is
not determinative of diminished capacity. For example, even very young children are regarded
as having opinions that are entitled to weight in legal proceedings concerning their custody.™""

Criteria for determining diminished capacity include the child’s developmental stage, cognitive
ability, emotional and mental development, ability to communicate, ability to understand
consequences, consistency of the child’s decisions, strength of wishes and the opinions of others,
including social workers, therapists, teachers, family members or a hired expert. ™" To assist in
the assessment, the lawyer should ask questions in developmentally appropriate language to
determine whether the child understands the nature and purpose of the proceeding and the risks
and benefits of a desired position.”™ A child may have the ability to make certain decisions, but
not others. A child with diminished capacity often has the ability to understand, deliberate upon,
and reach conclusions about matters affecting the child's own well-being such as sibling visits,
kinship visits and school choice and should continue to direct counsel in those areas in which he
or she does have capacity. When the child suffers from diminished capacity, the lawyer should
continue to assess the child’s capacity as it may change over time.

When diminished capacity is an issue, the child is at risk of substantial harm, the child cannot
adequately act in his or her own interest, and the use of the lawyer’s counseling role is
unsuccessful, the lawyer may take protective action. Protective action includes consultation with
family members, or professionals who work with the child. Lawyers may also utilize a period of
reconsideration to allow for an improvement or clarification of circumstances or to allow for an
improvement in the child’s capacity.™ This rule reminds lawyers, among other things, that they
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should ultimately be guided by the wishes and values of the child to the extent they can be
determined.™

“Information relating to the representation is protected by M.R. 1.6. Therefore, unless
authorized to do so, the lawyer may not disclose such information. When taking protective
action pursuant to this section, the lawyer is impliedly authorized to make the necessary
disclosures, even when the client directs the lawyer to the contrary,”*" however the lawyer
must make every effort to avoid disclosures. Where disclosures are unavoidable, the lawyer
must limit the disclosures as much as possible. M.R. 1.6 and 1.14 limit what the lawyer may
disclose in consulting with other individuals or entities or in seeking the appointment of a best
interest advocate. Prior to any consultation, the lawyer should consider the impact on the client’s
position, and whether the individual is a party who might use the information to further his or her
own interests. “At the very least, the lawyer should determine whether it is likely that the person
or entity consulted with will act adversely to the client’s interests before discussing matters
related to the client.”" If any disclosure by the lawyer will have a negative impact on the
client’s case or the lawyer-client relationship, the lawyer must consider whether representation
can continue and whether the lawyer-client relationship can be re-established. “The lawyer’s
position in such cases is an unavoidably difficult one.”*"

A request made of the judge to appoint a best interest advocate to make an independent
recommendation to the court with respect to the best interests of the child should be reserved for
extreme cases where the child is at risk of substantial physical harm, cannot act in his or her own
interest and all protective action remedies have been exhausted. Requesting the judge to appoint
a best interest advocate may undermine the relationship the lawyer has established with the child.
It also potentially compromises confidential information the child may have revealed to the
lawyer. The lawyer cannot ever become the best interest advocate, in part due to confidential
information that the lawyer receives in the course of representation. Nothing in this section
restricts a court from independently appointing a best interest advocate when it deems the
appointment appropriate.

d) When the child is incapable of directing the representation by expressing his or her
objectives, the lawyer shall seek the appointment of a best interest advocate. If the child is
incapable of directing the representation and a best interest advocate is not appointed the
lawyer may formulate and advocate for a position that is in the best interest of the child,
but only after consultation with individuals or entities that can provide the lawyer with the
information and assistance necessary to determine the best interest of the child.

Commentary: This section seeks to address the cases involving the very young or severely
incapacitated child, the child who has no capacity to direct the representation. In compliance
with the conception of the lawyer-client relationship embodied in the ABA Model Rules, the
proper approach when the child cannot direct the representation is to seek a best interest
advocate who is trained to bring the multidisciplinary perspectives necessary to determine the
child’s best interests. However, the question must be answered as to what happens if the court is
unable or unwilling to appoint a best interest advocate. When a best interest advocate is not
appointed, the lawyer may advocate for what is in the child’s best interest. Rather than relying

10
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on the lawyer’s own personal views and values, the lawyer should develop the best interest
position that reflects the child’s unique circumstances.

Recognizing that a lawyer’s training does not provide the multidisciplinary perspectives
necessary to determine a child’s best interest, the lawyer should seek input from experts from
other disciplines for guidance. Moreover, in determining the child’s best interest the lawyer
should seek to protect the child’s legal rights, maximize the child’s capacities, respect the child’s
family and social connections, recommend the least intrusive state intervention, recommend the
least detrimental alternative, address any disabilities the child and family may have, give due
weight to parents’ preference in the absence of conflict or harm to the child, and honor the
child’s culture. In order to do so, the lawyer needs to understand all available options and
develop a deep, rich understanding of the client in the context of his or her family, his or her
community, and his or her life to that point. Additionally, while the child is in state care, the
child’s lawyer should ensure that the state agency is providing the services to which the child is
entitled under the law including, but not limited to, the least restrictive placement alternative, a
safe foster home, stability of placements, medical care, early intervention and educational needs,
state and federal benefits, visitation, effective case planning, and services to the child and
biological family addressing the underlying reason for removal.

Criteria for determining when a client is incapable of directing the representation include the
child’s age (though age alone is not dispositive) and inability to communicate because the child
is preverbal or so young as to be unable to engage in a meaningful reasoning process about
issues that are relevant to the proceeding. A child’s capacity to direct counsel is contextual and
incremental and is not simply a function of his or her chronological age. Because of the evolving
nature of children’s competencies, a child who is unable to express his or her objectives for one
hearing or proceeding may be able to communicate sufficiently to direct the lawyer at a later
hearing or proceeding. The lawyer must maintain regular contact with an incapacitated child in
order to continue to assess the child’s capacity.

Some children are able to articulate thoughts and feelings, but suffer from diminished capacity.
Rule (c)(2) provides guidance for lawyers in that situation; (d) refers only to children who are
incapable of directing representation.

SECTION 8. ACCESS TO CHILD AND INFORMATION RELATING TO THE
CHILD.

(a) Subject to subsections (b) and (c), when the court appoints the child’s lawyer, it
shall issue an order, with notice to all parties, authorizing the lawyer appointed to have
access to:

(1) the child; and

(2) confidential information regarding the child, including the child's
educational, medical, and mental health records, responsible social services agency files,

11



384
385
386

387
388
389
390
391
392
393
394

395
396
397
398
399

400
401

402
403

404

405
406

407
408

409
410
411
412

413
414

415
416

417

418
419

103

court records including court files involving allegations of abuse or neglect of the child, any
delinquency records involving the child, and other information relevant to the issues in the
proceeding, and reports that form the basis of any recommendation made to the court.

(b) A child’s record that is privileged or confidential under law other than this [act]
may be released to a lawyer appointed under this [act] only in accordance with that law,
including any requirements in that law for notice and opportunity to object to release of
records. Nothing in this act shall diminish or otherwise change the attorney-client privilege
of the child, nor shall the child have any lesser rights than any other party in regard to this
or any other evidentiary privilege. Information that is privileged under the lawyer-client
relationship may not be disclosed except as otherwise permitted by law of this state other
than this [act].

(c) An order issued pursuant to subsection (a) shall require that a child’s lawyer
maintain the confidentiality of information released pursuant to Model Rule 1.6. The court
may impose any other condition or limitation on an order of access which is required by
law, rules of professional conduct, the child’s needs, or the circumstances of the
proceeding.

(d) The custodian of any record regarding the child shall provide access to the
record to an individual authorized access by order issued pursuant to subsection (a).

(e) Subject to subsection (b), an order issued pursuant to subsection (a) takes effect
upon issuance.™™"

SECTION 9. PARTICIPATION IN PROCEEDINGS.

(a) Each child who is the subject of an abuse or neglect proceeding has the right to
attend and fully participate in all hearings related to his or her case.

(b) Each child shall receive notice from the child welfare agency worker and the
child’s lawyer of his or her right to attend the court hearings.

(c) If the child is not present at the hearing, the court shall determine whether the
child was properly notified of his or her right to attend the hearing, whether the child
wished to attend the hearing, whether the child had the means (transportation) to attend,
and the reasons for the non-appearance.

(d) If the child wished to attend and was not transported to court the matter shall
be continued.

(e) The child’s presence shall only be excused after counsel for the child has
consulted with the child and, with informed consent, has waived the child’s right to attend.

() A child’s lawyer appointed under this [act] is entitled to:

(1) receive a copy of each pleading or other record filed with the court in the
proceeding;

12
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(2) receive notice of and attend each hearing in the proceeding [and
participate and receive copies of all records in any appeal that may be filed in the
proceeding];

(3) receive notice of and participate in any case staffing or case management
conference regarding the child in an abuse or neglect proceeding; and

(4) receive notice of any intent to change the child’s placement. In the case of
an emergency change, the lawyer shall receive notice as soon as possible but no later than
48 hours following the change of placement.

(9) A child’s lawyer appointed under this [act] may not engage in ex parte contact
with the court except as authorized by the applicable rules of professional conduct, court
order, or other law.

(h) A best interest advocate may not take any action that may be taken only by a
lawyer licensed in this state, including making opening and closing statements, examining
witnesses in court, and engaging in discovery other than as a witness. A best interest
advocate may not engage in ex parte contact with the court.

(i) A party may call any best interest advocate for the child as a witness for the
purpose of cross-examination regarding the advocate’s report even if the advocate is not
listed as a witness by a party.

[(3) In a jury trial, disclosure to the jury of the contents of a best interest advocate’s
report is subject to this state’s rules of evidence.]**"'

Commentary:

Courts need to provide the child with notification of each hearing. The Court should enforce the
child’s right to attend and fully participate in all hearings related to his or her abuse and neglect
proceeding. """ Having the child in court emphasizes for the judge and all parties that this
hearing is about the child. Factors to consider regarding the child’s presence at court and
participation in the proceedings include: whether the child wants to attend, the child’s age, the
child’s developmental ability, the child’s emotional maturity, the purpose of the hearing and
whether the child would be severely traumatized by such attendance. In accepting a decision not
to attend, the lawyer should consult with therapists, caretakers, or other persons who have
specific knowledge of the child.

Lawyers should consider the following options in determining how to provide the most
meaningful experience for the child to participate: allowing the child to be present throughout the
entire hearing, presenting the child’s testimony in chambers adhering to all applicable rules of
evidence, arranging for the child to visit the courtroom in advance, video or teleconferencing the
child into the hearing, allowing the child to be present only when the child’s input is required,
excluding the child during harmful testimony, and presenting the child’s statements in court
adhering to all applicable rules of evidence.

13
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Courts should reasonably accommodate the child to ensure the hearing is a meaningful
experience for the child. The court should consider: scheduling hearing dates and times when the
child is available and least likely to disrupt the child’s routine, setting specific hearing times to
prevent the child from having to wait, making courtroom waiting areas child friendly, and
ensuring the child will be transported to and from each hearing.

The lawyer for the child plays an important role in the child’s court participation. The lawyer
shall ensure that the child is properly prepared for the hearing. The lawyer should meet the child
in advance to let the child know what to expect at the hearing, who will be present, what their
roles are, what will be discussed, and what decisions will be made. If the child would like to
speak to the judge, the lawyer should counsel with the child on what to say and how to say it.
After the hearing, the lawyer should explain the judge’s ruling and allow the child to ask
questions about the proceeding.

SECTION 10. LAWYER WORK PRODUCT AND TESTIMONY.

Except as authorized by [insert reference to this state’s rules of professional
conduct] or court rule, a child’s lawyer may not:

() be compelled to produce the lawyer’s work product developed during the
appointment;

(b) be required to disclose the source of information obtained as a result of
the appointment;

(c) introduce into evidence a report prepared by the lawyer; or
(d) provide any testimony that is subject to the attorney-client privilege.

Commentary: Nothing in this act shall diminish or otherwise change the lawyer-work product or
attorney-client privilege protection for the child, nor shall the child have any lesser rights than
any other party with respect to these protections.

If a state requires lawyers to report abuse or neglect under a mandated reporting statute, the state
should list that statute under this section.

SECTION 11. CHILD’S RIGHT OF ACTION.

(a) The child’s lawyer may be liable for malpractice to the same extent as a lawyer
for any other client.

(b) A best interest advocate appointed pursuant to this [act] is not liable for money
damages because of inaction or action taken in the capacity of best interest advocate unless
the inaction or action taken constitutes willful misconduct or gross negligence.”""

SECTION 12. FEES AND EXPENSES IN ABUSE OR NEGLECT
PROCEEDINGS.

14
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(a) In an abuse or neglect proceeding, a child’s lawyer appointed pursuant to this
[act] is entitled to reasonable and timely fees and expenses in an amount set by [court or
state agency to be paid from (authorized public funds)].”*"”

(b) To receive payment under this section, the payee shall complete and submit a
written claim for payment, whether interim or final, justifying the fees and expenses
charged.

(c) If the court, after a hearing, determines that a party whose conduct gave rise to
a finding of abuse or neglect is able to defray all or part of the fees and expenses set
pursuant to subsection (a), the court shall enter a judgment in favor of [the state, state
agency, or political subdivision] against the party in an amount the court determines is
reasonable.”

SECTION 13. EFFECTIVE DATE. This [act] takes effect on

15
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EXECUTIVE SUMMARY

Summary of the Recommendation

The Recommendation calls upon the ABA to adopt the ABA Model Act Governing the
Representation of Children in Abuse, Neglect, and Dependency Proceedings, dated August,
2009.

Summary of the Issue which the Recommendation Addresses

Many states now require that a lawyer be appointed to a child in an abuse and neglect
proceeding. The level to which children are entitled to and involved with their legal
representation in court varies not only from state to state, but from case to case, and all too often,
from hearing to hearing. Some states require that the child’s lawyer be “client directed” while
others require the lawyer to act as a guardian ad litem. In this latter circumstance (lawyer acting
as guardian ad litem) the attorney is charged with protecting and serving the “best interests” of
the child without a carefully drawn distinction between the ethical responsibilities of a lawyer to
the client and the professional obligations of the lay guardian ad litem as a “best interests”
witness for the court.

The proposed ABA Model Act Governing the Representation of Children in Abuse,
Neglect, and Dependency Proceedings (hereinafter “ABA Model Act”) includes a mandate
which requires that a lawyer be appointed for each child who is the subject of a petition in an
abuse, neglect, dependency, termination of parental rights or post termination of parental rights
proceeding and that, consistent with the ABA Model Rules, the child’s lawyer should form an
attorney-client relationship which is fundamentally indistinguishable from the attorney-client
relationship in any other situation. This attorney-client relationship would include the duties of
client direction, confidentiality, diligence, competence, loyalty, communication, and the duty to
advise.

Summary of Minority Views or Opposition

The Uniform Law Commission has opposed this Model Act in the past, however we are
unsure if they plan to oppose the Model Act this August, 2009.
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AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON SPECIALIZATION
REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association reaccredit the following designated specialty
certification program for lawyers:

Business Bankruptcy, Consumer Bankruptcy, and Creditors’ Rights programs of the
American Board of Certification of Cedar Rapids, lowa.

Family Law Trial Advocacy, Civil Law Trial Advocacy and Criminal Law Trial Advocacy
program of the National Board of Legal Specialty Certification of Wrentham,
Massachusetts.

Estate Planning Law program of the Estate Law Specialist Board of Cleveland, Ohio.

DUI Defense Law program of the National College for DUI Defense, Inc. of Montgomery,
Alabama.
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EXECUTIVE SUMMARY

Summary of Recommendation

That the American Bar Association grants reaccreditation to the Family Law Trial
Advocacy, Civil Law Trial Advocacy and Criminal Law Trial Advocacy programs of the
National Board of Legal Specialty Certification, DUI Defense Law of the National
College for DUI Defense, Inc., Estate Planning Law of the Estate Law Specialist Board
and Business Bankruptcy, Consumer Bankruptcy, Creditors’ Rights programs of the
American Board of Certification. These programs have been reviewed under procedures
adopted by the Standing Committee on Specialization in accordance with the Standards
for the Accreditation of Specialty Certification Programs for Lawyers, adopted by the
House of Delegates in February 1993.

Summary of Issue

To respond to a need to regulate certifying organizations, the House of Delegates adopted
standards for accreditation of specialty certification programs for lawyers, and delegated
to the Standing Committee the task of evaluating organizations that apply to the ABA for
accreditation and reaccreditation.

Explanation of How Proposed Policy Position Will Address Issue

The recommendations address the issue by implementing previous House resolutions
calling on the ABA to evaluate certifying organizations that apply for accreditation and
reaccreditation.

Summary of Minority Views or Opposition

The Standing Committee on Specialization approved the proposed recommendations
unanimously. No opposition has been identified.
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AMERICAN BAR ASSOCIATION
SECTION ON STATE AND LOCAL GOVERNMENT LAW
REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges Congress to enact and the President to
sign legislation authorizing the annual appropriation of federal distributive funding to the several
states of the United States of America and their respective local governments and political
subdivisions in 2011, and thereafter, in order to ensure continuity of funding of essential state and
local government programs, projects and services following appropriations from the American
Recovery and Reinvestment Act of 2009; and

FURTHER RESOLVED, That, in the course of determining federal distributive funding
appropriations, standards should be applied which recognize, encourage and reward State and
local government efforts to reduce the costs and streamline government structures and institutions
in order to promote efficiency, enhanced service delivery, global competitiveness and the rule of
law.
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AMERICAN BAR ASSOCIATION

SECTION OF BUSINESS LAW
SECTION OF SCIENCE AND TECHNOLOGY LAW

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges the Secretary of State and the Assistant
Secretary of Commerce/Administrator of the National Telecommunications and Information
Administration to support a renewal of the mandate of the Internet Governance Forum of the
United Nations to operate substantially in accordance with its current mandate.
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EXECTIVE SUMMARY

1. Summary of the Recommendation.
It is recommended that the American Bar Association urges the Secretary of State and the
Assistant Secretary of Commerce/ Administrator of the National Telecommunications
and Information Administration to support an extension of the Internet Governance
Forum (IGF) of the United Nations to operate generally in accordance with its current
mandate, as the IGF is the only international forum that provides all stakeholders scope to
participate on equal footing.

2. Summary of the issue which the Recommendation addresses.

The IGF was established by the United Nations for a five (5) year period that expires at
the end of 2010. In the absence of an extension, the IGF will lapse.

3. An explanation of how the proposed policy position will address the issue.

The policy position, if adopted, would continue the mandate of the IGF for an additional
period of time on generally the same terms as its current mandate.

4. A summary of any minority views or opposition which have been identified.

No minority or opposing views are known at this time
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AMERICAN BAR ASSOCIATION
SECTION OF INTELLECTUAL PROPERTY LAW

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association opposes the elimination of the defense of
unenforceability of a patent based upon inequitable conduct arising from proceedings in the
United States Patent and Trademark Office.
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EXECUTIVE SUMMARY

Summary of the Recommendation

This the first of four recommendations relating to the defense of inequitable
conduct in patent infringement suits. This recommendation is that the_Association
oppose elimination of the defense of unenforceability of a patent based on
inequitable conduct in the United States Patent and Trademark Office.

Summary of the Issue that the Resolution Addresses

Legislative proposals have been offered in Congress that would statutorily
eliminate the defense, and courts have been asked to eliminate the defense by
judicial decision.

Please Explain How the Proposed Policy Position will Address the Issue

The policy would provide authority for the Association to oppose elimination of
the defense, by statute or by judicial interpretation.

Summary of Minority Views

None known at this time.
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AMERICAN BAR ASSOCIATION
SECTION OF INTELLECTUAL PROPERTY LAW

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges that the defense of unenforceablity of a
patent based upon inequitable conduct arising from proceedings in the United States Patent and
Trademark Office ("PTO") be predicated on principles of common law fraud, and that any
judgment of such unenforceability be entered only upon proof by clear and convincing evidence
that:

(1) aperson having a duty of candor and good faith to the PTO in connection with the
patent or an application therefor knowingly and willfully misrepresented a material fact or
material information to the PTO or failed to provide a known material fact or known material
information from the PTO;

(2) in the absence of such misrepresentation or omission, the PTO, acting reasonably,
would not have granted or maintained in force at least one invalid patent claim; and

(3) the misrepresentation or omission occurred with a specific intent to deceive the PTO,
and that such intent cannot be established by only the materiality of the misrepresentation or
omission.
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EXECUTIVE SUMMARY

1. Summary of the Recommendation
This is the second of four recommendations relating to the defense of inequitable
conduct in patent infringement suits. The first recommendation calls for the
retention of the defense, and the other three call for improvements in the
administration of the defense. This recommendation Number 2 is that the
Association urge that the defense be predicated on principles of common law
fraud. The recommendation also identifies specific requirements that must be
established by clear and convincing evidence for a successful defense.

2. Summary of the Issue that the Resolution Addresses

Under current law, the standard for what might constitute inequitable conduct is
vague and indefinite in its application. The U.S. Court of Appeals for the Federal
Circuit, which has exclusive appellate jurisdiction over all patent cases, has
stated that, historically, at least five different standards have been applied.

3. Please Explain How the Proposed Policy Position will Address the Issue

Application of the proposed policy by courts would provide a uniform and
consistent standard for the defense.

4. Summary of Minority Views

None known at this time.
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AMERICAN BAR ASSOCIATION
SECTION OF INTELLECTUAL PROPERTY LAW

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges that, in considering whether to hold a
United States patent unenforceable based upon an applicant's alleged inequitable conduct arising
from proceedings in the United States Patent and Trademark Office, information not be found to
be material if it would not have been material under statutory and regulatory standards applicable
during the prosecution of the application(s) for the patent or its reexamination.
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EXECUTIVE SUMMARY

1. Summary of the Recommendation

This is the third of four recommendations relating to the defense of inequitable
conduct in patent infringement suits. The first recommendation calls for the
retention of the defense, and the other three call for improvements in the
administration of the defense. This recommendation Number 3 is that the
Association urge that courts, in adjudicating the defense, not find information to
be material if it would not have been material under statutory and regulatory
standards that were applied by the Patent and Trademark Office (PTO) during
the prosecution of the application for the patent in question..

2. Summary of the Issue that the Resolution Addresses

Under current law, the U.S. Court of Appeals for the Federal Circuit has applied a
standard for determining inequitable conduct that is more inclusive than the
standard applied by the PTO in reviewing the application. As a result, a patentee
could have fully complied with the standards of conduct set by the PTO yet, in a
later court proceeding, be found to have committed inequitable conduct.

3. Please Explain How the Proposed Policy Position will Address the Issue

Application of the proposed policy by courts would protect a patentee who had
complied with the applicable statutory and regulatory standards regarding
materiality during prosecution in the PTO from a later charge of inequitable
conduct in the courts.

4. Summary of Minority Views

None known at this time.
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AMERICAN BAR ASSOCIATION
SECTION OF INTELLECTUAL PROPERTY LAW

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urges that the defense of unenforceability of a
patent based upon inequitable conduct arising from proceedings in the United States Patent and
Trademark Office ("PTO") can be established only by proof by clear and convincing evidence of
a specific intent to deceive the PTO by knowingly and willfully misrepresenting a material fact
or material information to the PTO or by failing to provide a known material fact or known
material information to the PTO, and that such intent cannot be established by only the
materiality of the fact or information that was misrepresented or not provided.
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EXECUTIVE SUMMARY

1. Summary of the Recommendation

This is the fourth of four recommendations relating to the defense of inequitable
conduct in patent infringement suits. The first recommendation calls for the
retention of the defense, and the other three call for improvements in the
administration of the defense. This recommendation Number 4 reaffirms the
position that deceptive intent requires proof by clear and convincing evidence of
a knowing and willful misrepresentation or concealment of material information
and that such intent cannot be established by the mere materiality of the
information that was misrepresented or concealed.

2. Summary of the Issue that the Resolution Addresses

This recommendation is that inequitable conduct cannot be found based on the
mere fact that misrepresented or omitted information is material — in the absence
of any other evidence of deceptive intent. Recent judicial precedent is consistent
with the recommendation, but there is some ambiguity in the case law.

3. Please Explain How the Proposed Policy Position will Address the Issue

Application of the recommended policy by courts would remove any such
ambiguity.

Summary of Minority Views

None known at this time.
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AMERICAN BAR ASSOCIATION
COMMISSION ON LAWYER ASSISTANCE PROGRAMS

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association amends the Model Rule on Conditional
Admission to Practice Law, including the commentary, to read as follows: (additions are
underlined and deletions are struck through)

1. Conditional Admission. An applicant who currently satisfies al—essential
eligibility requirements for admission to practice law, including fitness requirements, and who
possesses the requisite good moral character required for admission, may be conditionally
admitted to the practice of law if the applicant demonstrates recent successful rehabilitation from
chemical dependency or successful treatment for mental or other illness, or from any other
condition this Court deems appropriate, that has caused resuhed=a conduct er=behawior that
would otherwise have rendered the applicant currently unfit to practice law—=ane-the-conductor

threat—to—the—public. The [Admissions Authority] shall recommend #elevant appropriate
conditions that the applicant to the bar must comply with during the period of conditional
admission.

Commentary

Conditional admission is not intended to apply to all applicants who have rehabilitated
themselves from prior conduct or other matters of concern to bar admissions authorities, but only
to those whose rehabilitation or treatment is sufficiently recent that protection of the public
requires monitoring of the applicant for a specified period. The availability of conditional
admission does not preclude unconditional admission in cases where rehabilitation or treatment
has been successful for a sustained time period; nor does it preclude denial or deferral of
admission in cases where rehabilitation or treatment has been of shorter duration.

Conditional admission is also not intended to apply where an applicant has engaged in
conduct that is not subject to rehabilitation. The Rule calls for conditional admission to the
practice of law when an applicant demonstrates recent successful rehabilitation. Those states
that have adopted conditional admission rules have set differing standards of proof to make the
determination about an applicant's successful rehabilitation. This Rule, therefore, does not set
out a standard of proof, but recognizes that states will make their own determination of a
standard of proof for conditional admission in the jurisdictions.

The Rule focuses on rehabilitation from conduct or behavior or effective treatment of a
condition which was associated with a previous lack of fitness. In this context, unfitness means
that an applicant does not meet functional requirements necessary to practice law. The existence
of a condition of chemical dependency, mental or other illness does not indicate an applicant’s
lack of character or fitness solely for that reason. Such a rule is consistent with ABA Resolution
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110 (1994), which directs that fitness determinations be made on the basis of specific, targeted
questions about an applicant’s behavior, conduct, or any current impairment of the applicant’s
ability to practice law and recommends admissions processes be tailored to protect privacy of bar
applicants and avoid discouraging individuals from seeking mental health treatment. 18 MPDLR
5, 598 (Sept/Oct 1994). In addition to discouraging treatment and full disclosure, bar admission
determinations made on the basis of diagnosis or treatment of chemical dependency, mental
iliness, or other medical conditions that do not impair functional ability may also run afoul of the
Americans with Disabilities Act, which has been interpreted to prevent licensing authorities from
placing additional burdens on qualified persons with a disability. See “Bar Application Mental
Health Inquiries: Unwise and Unlawful. The Position of the American Bar Association,” 24
Human Rights 1 (Winter 1997) www.abanet.org/irr/hr/welobob2.html; Clark v. Virginia Board
of Bar Examiners, 880 F.Supp. 431 (E.D. Va. 1995)(striking down question requiring disclosure
of treatment or counseling for any mental, emotional, or nervous disorders within the past five
years as impermissible under Title I1); Medical Society of New Jersey v. Jacobs, 62 USLW
2238, 1993 WL 413016 (D.N.J. 1993)(prohibiting extra burdens on qualified individuals with
disabilities seeking medical licensure when those burdens are unnecessary). But see, Applicants
v. Texas State Board of Law Examiners, 1994 WL 93404 (W.D. Tex. 1994)(permitting narrowly
drawn questions about treatment for particular disorders). The focus on current conduct and
fitness may also avoid disclosure of more health treatment information than is necessary to the
admissions inquiry, serving both privacy concerns and avoiding potentially unlawful burdens on
qualified disabled persons.

Conditional admission is intended to act as a “safety net” to increase the likelihood of the
conditional lawyer’s continuing fitness—not as a method of achieving fitness. The conditional
admissions process is particularly useful when dealing with recent recovery from or treatment for
chemical abuse, dependency, or mental illness since it recognizes the importance of
rehabilitation from dependency or treatment of a condition that resulted in previous conduct or
behavior that, if unaddressed, would have rendered an applicant unfit, avoids denial of admission
because rehabilitation or treatment is recent, encourages applicants not to delay getting help they
need, and provides continuing assurances of fitness. A jurisdiction may also provide for
conditional admission in cases involving rehabilitation from other misconduct or unfitness that
concerns admissions authorities that does not result from chemical abuse, addiction or mental or
other illness, such as neglect of financial responsibilities.

The terms “Admissions Authority”, “Monitoring Authority” and “Disciplinary
Authority” are used to describe the nature of the functions being performed rather than the
particular agency performing them. This permits each jurisdiction to determine which entity in
its jurisdiction is best suited to perform these functions.

2. Conditions. The [Admissions Authority] may recommend to the court that an
applicant’s admission be conditioned on the applicant’s complying with conditions that are
designed to detect behavior that could render the applicant unfit to practice law and to protect the
clients and the public, such as submitting to alcohol, drug, or mental health treatment; medical,
psychological, or psychiatric care; participation in group therapy or support; random chemical
screening; office practice or debt management counseling; and monitoring, supervision;
mentoring or other conditions deemed appropriate by the Admissions Authority. The conditions
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shall be tailored to detect recurrence of the conduct or behavior which could render an applicant
unfit to practice law or pose a risk to clients or the public and to encourage continued abstinence,
treatment, or other support. The conditions should be established on the basis of clinical or other
appropriate evaluations, take into consideration the recommendations of qualified professionals,
when appropriate, and protect the privacy interests of the conditionally admitted lawyer to
professional treatment records to the extent possible. The terms shall be set forth in a
confidential order (the “Conditional Admission Order”). The Conditional Admission Order shall
be made a part of the conditionally admitted lawyer’s application file and shall remain
confidential, except as provided in this and any other applicable rules of the [Admissions
Authority] and the [Disciplinary Authority].

Commentary

Consent agreements are used in some states as an alternative to an order. In such case,
reference to a “Conditional Admissions Agreement” may replace “Conditional Admissions
Order.”

3. Notification to the [Disciplinary Authority]. Immediately upon issuance of a
Conditional Admission Order, the [Admissions Authority] shall transmit a copy of the order to
the [Disciplinary Authority]. If the [Disciplinary Authorlty] or any other jurisdiction’s
disciplinary authority receives a complaint alleging gag et misconduct by the
condltlonally admltted Iawyer or |f the [Monitoring Authority] deS|gnated pursuant to Section 5
notifies the [Disciplinary Authority] of a violation
of the Condltlonal Adm|53|on Order the [Disciplinary Authority] shall request a copy of relevant
portions of the lawyer’s bar application file, and the [Admissions Authority] shall promptly
provide the requested materials to the [Disciplinary Authority].

Commentary

This ensures that the [Disciplinary Authority] is aware of the conditional admission and
can act promptly to revoke or extend the term of the conditional admission in addition to other
disciplinary options it may have. The [Disciplinary Authority] may also act on a complaint of

prefessienal misconduct.

4. Length of Conditional Admission. The conditional admission period shall be
set in the Conditional Admission Order, but shall not exceed sixty (60) months, unless a
cemplaiatfor notification of a violation of the Conditional Admission Order has been filed by
the [Monitoring Authority] with the [Disciplinary Authority] or a complaint of saprefessienal
eenduet misconduct has been made against the conditionally admitted lawyer with any lawyer
disciplinary authority.

Commentary

The Rule provides for a maximum conditional admission term of sixty months. Of the
states that currently have a conditional admission rule that provides for a maximum term, a
majority provide for a maximum term of twenty-four months. The conditional admission period
may vary according to the nature of the dependency or illness requiring conditional admission,



118
119
120
121
122
123
124

125
126
127
128
129
130
131

132

133
134
135

136
137
138

139
140
141
142
143
144
145
146
147

148

149
150
151
152
153

154
155

108

the applicant’s history of pre-admission treatment or recovery, and any professional opinions
about probability of relapse. The facts of a particular case may require a longer or shorter term
than twenty-four months, but in no event should the conditional admission exceed sixty months.
This Rule provides limited discretion to extend or modify the terms if the Conditional Admission
Order is violated (i.e., there is a relapse or recurrence of the conduct) and provides for the
conditional admission to be continued until the [Disciplinary Authority] acts upon any complaint
to modify, suspend or revoke the lawyer’s admission.

5. Compliance with Conditional Admission Order. During the conditional
admission period, the [Monitoring Authority] shall take such action as is necessary to monitor
compliance with the terms of the Conditional Admission Order, including, but not limited to,
referral for monitoring by a Lawyer Assistance Program or other monitoring authority, requiring
the conditionally admitted lawyer to submit written verification of compliance with conditions,
requiring an appearance before the [Monitoring Authority], and requiring responses to requests
for information by the [Monitoring Authority].

Commentary

Although monitoring may be performed by a Lawyer Assistance Program or by an
Admissions Authority, a Disciplinary Authority may be a proper monitor as an extension of its
existing authority in probation and reinstatement matters.

6. Costs of Conditional Admission. The applicant shall be responsible for any
direct costs of investigation, testing and monitoring. Other costs shall be borne in accord with
the Rules of the Admissions and Disciplinary Authorities.

7. Failure to Fulfill the Terms of Conditional Admission. Failure of a
conditionally admitted lawyer to fulfill the terms of a Conditional Admission Order may result in
a modification of the Order that may include extension of the period of conditional admission,
suspension or revocation of the conditional admission, or such other action as may be
appropriate under the Rules of the [Disciplinary Authority]. The filing of a complaint with the
[Disciplinary Authority] shall automatically extend the conditional admission until disposition of
the complaint by the [Disciplinary Authority] and any resulting appeals. Once a complaint is
filed with the [Disciplinary Authority], the [Admissions Authority] shall have no further
authority over the conditionally admitted lawyer.

Commentary

The purpose of this provision is to allow the period of conditional admission to be
extended to prevent the conditional admission from expiring before the Disciplinary Authority
can act on the alleged violation of the Conditional Admission Order. It is not intended to affect
in any way a Disciplinary Authority’s ability to seek to discipline a conditionally admitted
lawyer.

8. Violation of Conditional Admission Order. If the [Monitoring Authority]
determines that the terms of the Conditional Admission Order have been violated, the
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[Monitoring Authority] shall promptly notify the [Disciplinary Authority] which shall determine
whether to initiate proceedings te—determine—akhether seekmq the revocatlon extension or
modification of the Conditional Admission Orderss n should—be—roveked;
extended—or—medified. Consideration and disposition of any such notlce to the [Disciplinary
Authority] by the [Monitoring Authority] shall be governed by the rules of the [Disciplinary
Authority].

Commentary

Violation of a Conditional Admission Order will not necessarily result in revocation. The
Monitoring Authority shewld shall act on any violation by determining whether it merits notice
to the Disciplinary Authority. The Monitoring Authority's role is to directly supervise the
conditionally admitted lawyer in accordance with the terms of the Conditional Admissions Order
and to report to the Disciplinary Authority compliance or noncompliance.

0. Expiration of Conditional Admission Order. Unless the conditional admission
is revoked or extended as provided herein, upon completion of the period of conditional
admission, the conditions imposed by the Conditional Admission Order shall expire. The
[Monitoring Authority] shall notify the [Disciplinary Authority] of such expiration.

10. Confidentiality. Except as otherwise provided herein, and unless this Court
orders otherwise, the fact that an individual is conditionally admitted and the terms of the
Conditional Admission Order shall be confidential provided that applicant shall disclose the
entry of any Conditional Admission Order to the admissions authority in any jurisdiction where
the applicant applies for admission to practice law. In addition to ensuring that the relevant
records of the [Admissions, Monitoring, and Disciplinary Authority] are confidential, the
[Admissions Authority] shall structure the terms, conditions, and monitoring of conditional
admission to ensure that the conditional admission does not pose a significant risk to
confidentiality. These provisions for confidentiality shall not prohibit or restrict the ability of the
applicant to disclose to third parties that the applicant has been conditionally admitted under this
Rule, nor prohibit requiring third-party verification of compliance with terms by admission
authorities in jurisdictions to which the conditionally admitted lawyer may subsequently apply.

Commentary

In recommending confidentiality, the Commission was aware of and discussed the
inherent tension between the benefits of confidentiality and the public’s (including potential
clients) interest in access to all material information about the applicant’s fitness to practice. Itis
assumed that, in the absence of a conditional admission rule and under current admission
practices, many applicants who would qualify for conditional admission under this rule would be
admitted in most jurisdictions unconditionally. Thus, observing confidentiality should result in
no less information being provided to the public than is currently the case, but on the other hand
confidentiality will promote early disclosure and treatment of impairments.

The Commission recognizes that there are differences in approaches to confidentiality
and defers to state courts of highest appellate jurisdiction to make this ultimate decision.
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11. Education. The [Admissions Authority] shall make information about its
conditional admission process publicly available. The applicable Lawyer Assistance Program
(LAP), or other bar or legal organization that provides support to lawyers, should have the
primary responsibility for educating law students, law school administrators and applicants for
bar admission regarding the nature and extent of chemical abuse, dependency, and mental health
concerns that affect law students and lawyers; aiding them to recognize chemical abuse,
dependency, and mental illness; identifying resources available to address such issues; and
encouraging them to seek assistance. The Admissions Authority should reasonably cooperate
with such organization in making accurate information about the conditional admission process
available to interested persons.

Commentary

Informing bar applicants that chemical dependency and mental illness are not necessarily
indicative of a lack of character and fitness which preclude admission to practice law
encouraging rehabilitation from misconduct or behavior or treatment for a condition that would
otherwise render an applicant unfit, and utilizing a confidential conditional admission process in
cases of recent rehabilitation or treatment, results in candor in the process and other benefits to
the bar examiners and the public. The law schools and lawyer assistance programs can assist by
addressing chemical abuse, dependency, and mental health concerns, but the message of how an
Admissions Authority addresses these concerns and the availability of a conditional admission
option may be most appropriately and effectively communicated by the Admissions Authority.
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EXECUTIVE SUMMARY

A) Summary of the Recommendation

The recommendation proposes amendments to the Model Rule on Conditional Admission and its
commentary resulting from dialogue with the Standing Committee on Professional Discipline.

B) Summary of the issues which the recommendation addresses

The recommendation proposes amendments addressing the standard for conditional admission,
notification of violations, and terms of art within the language of the Model Rule.

C) Explanation of how the proposed policy will address the issues.
The policy will clarify aspects of the Model Rule that was adopted in 2008.
D) Summary of any minority views or opposition that has been identified.
No opposition has been identified. However, the Standing Committee on Professional Discipline

had suggested that a standard of proof be included in the Model Rule with direction on a
standard included parenthetically.

11
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

SECTION OF LITIGATION
STANDING COMMITTEE ON PROFESSIONALISM

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association amend Model Rule of Professional
Conduct 1.10(a) to read as follows:

Rule 1.10 Imputation of Conflicts of Interest: General Rule

(@)

* * *

While lawyers are associated in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be
prohibited from doing so by Rules 1.7 or 1.9, unless

1) the prohibition is based upon a personal interest of the prohibited
disqualified lawyer and does not present a significant risk of
materially limiting the representation of the client by the remaining
lawyers in the firm; or

2 the prohibition is based upon Rule 1.9(a) or (b), and arises out of the
disqualified lawyer’s association with a prior firm, and...

* * *
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EXECUTIVE SUMMARY

Summary of the Recommendation

A phrase is to be added to Model Rule of Professional Conduct 1.10 (“Imputation of Conflicts:
General Rule”) to identify that the screening procedures permitted under the Rule are allowed
only when a lawyer moves laterally from one practice situation to another.

Summary of issue that the recommendation addresses

The intention of the House of Delegates in adopting Model Rule 1.10 amendments at the 2009
Midyear Meeting was to permit screening in the circumstance in which a lawyer moves from one
private firm or corporate practice to another private firm or corporate practice.

Explanation of how the proposed policy position will address the issue

The language explicitly limits screening to those situations in which a lawyer moves laterally
from one practice situation to another.

Minority views or opposition

None
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AMERICAN BAR ASSOCIATION
CENTER FOR HUMAN RIGHTS
SECTION OF INTERNATIONAL LAW
SECTION OF INDIVIDUAL RIGHTS AND RESPONSIBILITIES
REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association endorses paragraphs 138 and 139 of
the World Summit Outcome Document of the 60™ session of the UN General Assembly
(September 2005) concerning the Responsibility to Protect doctrine;

FURTHER RESOLVED, That the American Bar Association endorses the
recommendations set forth in the report, Preventing Genocide: A Blueprint for U.S.
Policymakers (December 2008), by the joint Genocide Prevention Task Force of the
United States Holocaust Memorial Museum, the American Academy of Diplomacy, and
the United States Institute of Peace.
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A. United Nations General Assembly World Summit Outcome Document

A/RES/60/1 at 30 (24 October 2005), available at:
http://daccessdds.un.org/doc/UNDOC/GEN/N05/487/60/PDF/N0548760.pdf?OpenElement

Paragraphs 138-139: Responsibility to protect populations from genocide, war crimes,
ethnic cleansing and crimes against humanity

138. Each individual State has the responsibility to protect its populations from
genocide, war crimes, ethnic cleansing and crimes against humanity. This responsibility
entails the prevention of such crimes, including their incitement, through appropriate and
necessary means. We accept that responsibility and will act in accordance with it. The
international community should, as appropriate, encourage and help States to exercise
this responsibility and support the United Nations in establishing an early warning
capability.

139. The international community, through the United Nations, also has the
responsibility to use appropriate diplomatic, humanitarian and other peaceful means, in
accordance with Chapters VI and VIII of the Charter, to help to protect populations from
genocide, war crimes, ethnic cleansing and crimes against humanity. In this context, we
are prepared to take collective action, in a timely and decisive manner, through the
Security Council, in accordance with the Charter, including Chapter VII, on a case-by-
case basis and in cooperation with relevant regional organizations as appropriate, should
peaceful means be inadequate and national authorities are manifestly failing to protect
their populations from genocide, war crimes, ethnic cleansing and crimes against
humanity. We stress the need for the General Assembly to continue consideration of the
responsibility to protect populations from genocide, war crimes, ethnic cleansing and
crimes against humanity and its implications, bearing in mind the principles of the
Charter and international law. We also intend to commit ourselves, as necessary and
appropriate, to helping States build capacity to protect their populations from genocide,
war crimes, ethnic cleansing and crimes against humanity and to assisting those which
are under stress before crises and conflicts break out.
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B.

Preventing Genocide: A Blueprint for U.S. Policymakers
United States Holocaust Memorial Museum, et al. (December 2008), available at
http://www.ushmm.org/genocide/taskforce/.

Summary of Recommendations:

Leadership

To the President

1-1.

1-2.

1-3.

1-4.

The president should demonstrate that preventing genocide and mass atrocities is
a national priority.

Under presidential leadership, the administration should develop and promulgate
a government-wide policy on preventing genocide and mass atrocities.

The president should create a standing interagency mechanism for analysis of
threats of genocide and mass atrocities and consideration of appropriate
preventive action.

The president should launch a major diplomatic initiative to strengthen global
efforts to prevent genocide and mass atrocities.

To the Leaders of Congress

1-5.

1-6.

1-7.

Congress should increase funding for crisis prevention and response initiatives,
and should make a portion of these funds available for rapid allocation for urgent
activities to prevent or halt emerging genocidal crises.

The newly established Tom Lantos Human Rights Commission should make
preventing genocide and mass atrocities a central focus of its work.

Congressional leaders should request that the director of national intelligence
include risk of genocide and mass atrocities in his or her annual testimony to
Congress on threats to U.S. national security.

To the American People

1-8.

The American people should build a permanent constituency for the prevention of
genocide and mass atrocities.

Early Warning: Assessing Risks and Triggering Action

2-1.

The director of national intelligence should initiate the preparation of a National
Intelligence Estimate on worldwide risks of genocide and mass atrocities.


http://www.ushmm.org/genocide/taskforce/
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