HEALTH CARE LAW UNDER THE NLRA

. BACKGROUND AND INTRODUCTION TO THE HEALTH CARE
AMENDMENTS OF 1974

In 1974, Congress amended the National Labor Relations Act (“NLRA” or “Act”) to
establish the new category of employer called “health care institutions”, which was defined to
include *“any hospital, convalescent hospital, health maintenance organization, health clinic,
nursing home, extended care facility, or other institution devoted to the care of sick, and for an
aged person(s).”* Previously, non-profit hospitals had been excluded by statute from the
definition of “employer” under the Act,> and the National Labor Relations Board had exercised
jurisdiction only over proprietary hospitals and nursing homes.

Additionally, the 1974 amendments to the NLRA affected Sections 8(d) and 8(g) of the
Act whereby specific, and more stringent, notice requirements were placed upon the parties as
they related to the termination and modification of collective bargaining agreements,® and upon
unions before they could lawfully strike or picket at a health care institution.* Also, Section 8(d)
was modified to provide that individuals striking in violation of these new notice requirements
would lose any protections as “employees” under the Act.

Following these legislative changes in 1974 the NLRB and the Courts have engaged in
the process of developing a significant body of case law in this area. This paper will discuss the
Board’s determination of appropriate bargaining units among health care institutions through the
use of the general community of interest test, as well as by the promulgation of the “eight unit
standard” specifically for the health care industry. Also discussed are the various notice
requirements imposed by the 1974 amendments with respect to the termination or modification
of labor agreements under Section 8(d) and notification of strike or picketing activity under
Section 8(Q).

1. DETERMINATION OF APPROPRIATE BARGAINING UNITS

Before the NLRB will commence the election process, a petition must first be filed with
the local regional office of the Board.

A petition may be filed by:
(1) An employee, individual, or group of employees acting on behalf of employees;®
(2) A labor organization acting on behalf of employees:® or

(3) An employer, but only when one or more individuals or labor organizations have
presented to it a claim to be recognized as the employees’ representative.’

In the event that a petition is filed, one of the first inquiries to be addressed by the
Regional Director is the appropriateness of a bargaining unit. This issue is resolved either by a
stipulation between the parties, or if they cannot agree on an appropriate unit, it must be
processed by means of a representation hearing.
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An underlying purpose of a hearing in regard to bargaining unit determinations is to give
the labor organization and employer an opportunity to present witnesses and evidence pertaining
to the petitioned for unit or to some other separate and distinct units. Regardless of whether the
employer or labor organization is seeking to adjudicate the matter, when faced with the issue of
determining *“an appropriate bargaining unit”, the standard traditionally used by the Board in
making its determination is referred to as the “community of interests standard”.

A. The Community of Interests Standard

When applying the “community of interests standard” the Board evaluates numerous
factors such as the employees’ wages, hours and working conditions; the employees’
qualifications, training and skills; the frequency of contact and degree of interchange with other
employees; the frequency of transfer to and from the petitioned for unit; commonality of
supervision; degree of integration with the work functions of other employees; area practice;
patterns of collective bargaining; and the collective bargaining history.”®

By evaluating the above enumerated factors on a case-by-case basis, the Board
determines what is or are “appropriate bargaining unit(s)”. Significantly, in making this
determination, the NLRB is only required to designate “an appropriate bargaining unit, not the
most appropriate bargaining unit.”® This flexible, unbridled standard allows the Board to use a
great amount of discretion in unit determination cases.

Although the “community of interests standard” was uniformly applied to all industries
including the health care industry by the Board since the Act was first promulgated, in response
to criticism from the Ninth and Tenth Circuits, the NLRB in 1984 decided to abandon the
“community of interests standard” and to adopt a new standard, entitled the “disparity of
interests test”, in the health care industry.’® One reason for changing the standard was the fact
that the Ninth and Tenth Circuits consistently held, in overruling the NLRB’s bargaining unit
determinations that, “the Board’s adherence to the community of interests standard [was]
indicatlilve of its failure to adopt its processes to the special circumstances of the health care
field.”

In formulating the new standard, the Board itself noted that a major concern to Congress
in amending the NLRA in 1974 was not “merely removing the exclusion of nonprofit hospitals
from the definition of employer in Section 2(2) [of the Act]. Congress also was concerned that
the needs of patients in health care institutions required special consideration under the Act, and
therefore the legislative amendments imposed certain restrictions not applicable to other
industries.”™ The NLRB went on to state:

“The paramount public interest in maintaining uninterrupted
accessibility to health care facilities required that further protection
and special care would have to be taken to avoid the ultimate
disruptions in health care institutions caused by organizing drives
and related activities such as strikes and slowdowns. Congress
concluded that the object of minimizing work stoppages resulting
from initial organizational activities, jurisdictional disputes and
sympathetic strikes could best be achieved and thus the likelihood
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of disruption to health care reduced, by minimizing the number of
units appropriate in the health care industry.”**

Additionally, Congress was concerned with the proliferation of bargaining units in the
health care industry, and thereby it was requiring a more rigid test for determining appropriate
bargaining units in this setting. The adoption of the “disparity of interests test” was the Board’s
means of addressing the “special consideration” required within the health care industry and its
answer to Congress’ concerns regarding the proliferation of bargaining units. By adopting the
“disparity of interests test” the NLRB hoped to silence its critics, as well as to limit the number
of bargaining units within a health care facility.

B. Disparity of Interests Test

The Board’s shift to the “disparity of interests test” was first enunciated in the case of St.
Francis Hospital.*

In justifying the abandonment of the “community of interests standard” and the adoption
of the “disparity of interests test” the Board, quoting the Ninth Circuit, stated, the Act requires
“the Board to determine not the similarities among employees in the same job classification ...
but instead the disparity of interests among employee classifications which would prevent a
combination of groups of employees into a single broader unit thereby minimizing unit
proliferation ... By focusing upon the disparity of interests between employee groups which
would prohibit or inhibit fair representation of employee interests, a balance can be made
between the congressional directive and the employees’ right to representation.”*® Additionally,
the Ninth Circuit had held in the past that, “Separate bargaining units in the health care field
must be justified in terms of a disparity that precludes combination, not an internal consistency
within a class that could justify separation.”’

The NLRB also noted, as the Tenth Circuit had stated, a “disparity of interests test” was
more appropriate since it is “not the similarity of employees’ training, hours, conditions and
activities which determine the appropriateness of the unit. It is, rather, the dissimilarity of
interests relevant to the collective bargaining process that determines which employees are not to
be included in a proposed unit. The proper approach is to begin with a broad proposed unit and
then exclude employees with disparate interests.”® The Board concluded that “the phrase
disparity-of-interests properly emphasizes that more is required to justify a separate unit in a
health care institution than in a traditional industry or commercial facility. . . Requiring greater
disparities in the usual community-of-interest elements to accord health care employees separate
representation must necessarily result in fewer units and will thus reflect meaningful application
of the congressional injunction against unit fragmentation.”*°

However, in adopting the new “disparity of interests test” the Board failed to satisfy the
concerns of the Second,”® Eighth®! and Eleventh?® Circuits. Although these circuits agreed with
the NLRB that bargaining units in the health care industry required special consideration, they
did not agree with the use of the “disparity of interests test”. Due to the vast amount of criticism
the NLRB received from the various Circuit Courts in conjunction with the disagreement of the
courts with regard to the appropriate test to apply, the Board in 1987 decided to utilize its
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rulemaking power conferred to it under Section 6 of the NLRA,? and its proposed rules
regarding appropriate bargaining units in the health care industry.

The NLRB, in deciding to exercise its rulemaking power, determined that “establishing
bargaining units by rulemaking will better effectuate the purposes and policies of the National
Labor Relations Act than continuing lengthy and costly litigation over the issue of appropriate
bargaining units in each case.”® As part of the rulemaking process, the Board held numerous
hearings where individuals, labor organizations, associations, etc. were given an opportunity to
testify on the issue of appropriate bargaining units in the health care industry. After more than
two years of hearings and the receipt of comments from over 315% individuals, special interest
groups, labor organizations and associations, the Board on April 21, 1989 adopted final Rules
and Regulations regarding appropriate bargaining units in the health care industry (“1989 Rules
and Regulations”).

These rules are intended to set forth the appropriate bargaining units in an “acute care
hospital” to eliminate the need for a representation hearing before the NLRB. By specifically
setting forth clear, distinct and rigid bargaining units within an “acute care hospital”, the Board
sought to avoid delays in the election process resulting from litigation by employers and labor
organizations over the issue of what is an “appropriate bargaining unit”. However, significantly,
the final rules only apply to “acute care hospitals” and they do not deal with non acute care
facilities.

C. Non Acute Care Facilities

Due to the fact that the Board excluded non acute care facilities, such as nursing homes,
from the term *acute care hospital” in the 1989 Rules and Regulations, the Board was left to
formulate a new standard for such institutions. Therefore, in the case of Park Manor Care
Center®®, the NLRB stated that:

“we do not choose, at this time, to substitute for either the disparity
of interests or community of interests test yet another short-handed
phrase by which units in all nursing homes and other non acute
care facilities will be measured. Instead, we prefer to take a
broader approach utilizing not only community of interests factors
but also background information gathered during rule making and
prior precedent. Thus ... our consideration will include those
factors considered relevant by the Board in its rulemaking
proceedings, the evidence presented during rulemaking with
respect to units in acute care hospitals, as well as prior cases
involving either the type of unit sought or the particular type of
health care facility in dispute. We hope, however that after various
units have been litigated in a number of individual facilities and
after records have been developed and a number of cases decided
from those records, certain recurring factual patterns will emerge
and illustrate which units are typically appropriate.”’
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Additionally, the Board noted that, “Although nursing homes were excluded from the Board’s
rulemaking, the Board nonetheless believes that comparing and contrasting individual nursing
home work forces with those in the acute care hospitals would aid in determining appropriate
units.”?

Rather than formulate another standard to be used in non acute care facilities, or to
resurrect the “community of interests standard” or the “disparity of interests test”, the NLRB in
Park Manor Care Center decided to follow closely the standards set forth in its 1989 Rules and
Regulations together with prior case law. Therefore, although the 1989 Rules and Regulations
specifically excluded non acute care facilities, the Board, when given an opportunity,
immediately applied a similar standard to these facilities. By adopting this mixed standard, it
appears that the NLRB has attempted to minimize litigation over the issue of appropriate
bargaining units in non acute care facilities as well.

D. Acute Care Hospitals
Pursuant to its 1989 rulemaking, the Board defined the term *“acute care hospital” as:

“either a short term care hospital in which the average length of a
patient stay is less than thirty days, or a short term hospital in
which over fifty percent of all patients are admitted to units where
the average length of a patient’s stay is less than thirty days ... The
term acute care hospital shall include those hospitals operating as
acute care facilities even if those hospitals provide such services as
for example, long term care, outpatient care, psychiatric care or
rehabilitative care, but shall exclude facilities that are primarily
nursing homes, primarily psychiatric hospitals or primarily
rehabilitation hospitals.”?

Under the 1989 Rules and Regulations, the NLRB adopted eight specific appropriate
bargaining units that are, except in cases of extraordinary circumstances, the only appropriate
bargaining units within acute care hospitals. These eight units are:

1. All registered nurses;

2. All physicians;

3. All professionals except for registered nurses and physicians;
4. All technical employees;

5. All skilled maintenance employees;

6. All business office clerical employees;

7. All guards; and
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8. All non-professional employees except for technical employees, skilled
maintenance employees, business office clerical employees and guards.*

However, as noted above, the Board stated that where extraordinary circumstances exist,
it would determine the appropriate units by adjudication.®* Additionally, if the petitioning labor
organization seeks to have a combination of the eight units, the Board may, in its discretion,
combine such units where appropriate.®* An example of an “extraordinary circumstance” is a
unit of five or fewer employees, which, according to the NLRB, warrants a case-by-case unit
determination.®® The Board’s reason for treating this situation as an extraordinary circumstance
IS because such a limited unit would, in many cases, be impractically small. “Where so few
employees are involved despite the shared unique concerns and background that would otherwise
make the separate units appropriate, these concerns may be outweighed by considerations of
disproportionate, unjustly cost and undue proliferation of units.”>* The Board’s rule setting forth
appropriate units applies only to initial organizing attempts or, where there are existing
nonconforming units, to a petition for a new unit of previously unrepresented employees, which
would be an addition to the existing units at the employer’s facility.*®

In 1991, a number of organizations including the American Hospital Association
challenged the validity of the eight units standard. However, a unanimous Supreme Court
upheld the NLRB’s use of its rule making power to define appropriate bargaining units for health
care workers in acute-care hospitals.®

E. The Eight Separate and Distinct Appropriate Bargaining Units
1. All Registered Nurses

According to the Board, a unit limited to registered nurses is appropriate since such
professionals are solely responsible for providing patient care 24-hours a day, 365 days a year;
no other professional group covers patient units three shifts a day; work schedules give nurses a
unique bargaining interest in shift and work differentials, shift rotation schedules, overtime, and
special incentives targeted exclusively at nurses.®” Further, nurses have similar education,
training, experience and licensing not shared by other employees.*®

2. All Physicians

Physicians require a separate bargaining unit since they have considerably more training
than other hospital professionals, they earn substantially more than other professionals and
supervision of physicians is limited.*® The Board has been extremely rigid with regard to who is
to be included in physician bargaining units. Questions have been arising about the scope of the
physicians unit after the Board reversed its 1976 holding® that interns and residents are primarily
students and thus not employees protected by the Act and brought these doctors within the Act’s
scope in 1999.4

3. All Professionals Except for Registered Nurses and Physicians

Of paramount importance to the NLRB in developing the “eight unit standard” was to
limit the overall number of bargaining units within acute care hospitals. With this in mind, the

6
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Board developed a category to encompass all other professionals except for registered nurses and
physicians. Since the Board has not enunciated a concrete definition of the term “professionals”,
this unit can best be described as a catch all category that includes any other professional who
does not fit within the other seven bargaining units.

4. All Technical Employees

A bargaining unit limited to technical employees is appropriate since, “technical
employees perform jobs involving the use of independent judgment and specialized training.”*
“These employees are “further distinguished by the support role they play within the hospital,
and by the fact that they work in patient care.”* The Board in applying this standard has
included such positions as: operating room technicians,* surgical technicians,*® cerebrovascular
laboratory technicians,”® audiovisual service specialists.*” However, the NLRB has excluded
positions such as burn and rehabilitation medical technicians,*”® media aids and pathology
technicians,” radiology technician assistants,®® clinic testing technicians,® pharmacy
technicians?, medical quality control technicians®® and physician referral representatives.>

5. All Skilled Maintenance Employees

The Board has stated that *“a distinguishing characteristic of skilled maintenance
employees is that they work on systems and equipment as opposed to involvement in direct
patient care.” Employees included in the skilled maintenance category require some form of
formal education or formal training in a vocational or trade school.”® Positions, such as grounds
workers, are not included in a skilled maintenance employee category since they are primarily
engaged in landscaping duties and routine maintenance of exterior parts of a hospital.>’ The
Board has further determined that job categories including grounds mechanics, project support
coordinators, printers, operating room supply specialists, respiratory equipment technicians,
mold makers and radiological and diagnostic services department are not appropriate within the
category of skilled maintenance employees since such positions are not related to the
maintenance of hospitals’ physical plant systems.*®

6. All Business Office Clerical Employees

With the 1989 Rules and Regulations the NLRB set forth a unit for business office
clerical employees who perform business and office related functions, have minimal contact with
other unit employees or patients, work in specific geographically areas of the hospital or perform
functions that are separate and apart from service and maintenance employees.*®

7. All Guards

Included within the NLRB’s interpretation of the term “guards” are hospital traffic
control guards and security officers, where such employees are charged with enforcing the
hospital’s rules against both employees and non-employees, and they are responsible for
protecting the hospital’s property and safety of persons or property.®® Further, hospital security
dispatchers are guards within the meaning of the Act since they are directly responsible for being
alert to any incident or problem which needs responsive actions and/or follow-up reporting to the
proper authorities. Additionally, the Board has held that a hospital van driver is a guard under
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the NLRA where such an individual is responsible for being alert to security problems, rules or
violations and responding to threatening situations when needed.**

8. All Non-Professional Employees Except for Technical Employees,
Skilled Maintenance Employees, Business Office Clerical Employees
and Guards

As a corollary to its category for “all professional employees that are neither physicians
nor nurses”, the Board created an umbrella category for all non-professional employees who do
not fit into the categories set forth for technical employees, skilled maintenance employees,
business office clerical employees and guards. Since the adoption of the 1989 Rules and
Regulations the NLRB has determined that such non-professionals include receptionists,®
hospital billing specialists,”® pathology information processors,** patient financial services
employees® and medical records employees.®®

Although the Board, through its rule making power, attempted to eliminate the delays in
the election process by setting forth specific, rigid “appropriate bargaining units” within acute
care hospitals, the issue of what employees should be placed in each of the eight categories still
remained to be resolved and thus has resulted in continued litigation. For example, while it is
clear that a physician belongs in a unit of physicians and a nurse in a unit of nurses, as seen
above, there are numerous other positions within acute care hospitals which are not so clear and
thereby, they require a hearing to determine their appropriate placement.

F. Combined Non Acute Care/Acute Care Facilities

In an interesting twist, the NLRB in the case of Child’s Hospital®’ held that where an
acute care hospital is combined with a nursing home, or other non acute care hospital, and the
two are sufficiently integrated, both physically and operationally, they should be treated as a
single facility. Based on this fact, the Board further stated that the combination of an acute care
hospital and long term facility would remove the acute care hospital from under the eight
bargaining unit rule. Therefore, when confronted with a combined acute care/nursing home type
situation, the NLRB will apply the traditional “community of interests test”. However, in
Kirksville College, the Board held that when a Medical School and acute care hospital were
sufficiently integrated physically and operationally, the employees of both should be placed in
common units under the hospital rules.®®

I11.  SUPERVISORY STATUS OF NURSES

Whether nurses in acute care hospitals, nursing homes and other healthcare setting are
supervisors excluded from the protections of the Act is a question that has confounded the Board
for over a decade.

Under federal labor law, the definition of a “supervisor” has three elements: a supervisor
must have the authority (1) “in the interest of the employer,” (2) to “hire, transfer, suspend, lay
off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to
direct them, or to adjust their grievances, or effectively to recommend such action,” and (3) the
exercise of such authority must not be “of a merely routine or clerical nature, but [must] require[]
the use of independent judgment.”®®
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The contested status of nurses under this definition can be traced to two sources. The
overlap of this definition of excluded supervisors and that of included professional employees™
is one of the roots of the controversy over nurses’ status. The statutory definition of included
professionals requires that a professional be engaged in work “involving the consistent exercise
of discretion and judgment in its performance.””" The definition of excluded supervisors also
requires the exercise of an apparently similar form on “independent judgment.””* In addition,
most professionals (and many technical and other skilled employees who also exercise
independent judgment in their jobs) routinely give assignments to and direct other employees in
order to accomplish their professional duties. For example, a doctor asks a nurse for a scalpel
and a lawyer asks a clerk to file a document. The combination of these two factors raised the
question of whether this common form of assignment and direction means that all or most
professionals, who by definition “consistently exercise ... discretion and judgment,” fall within
the definition of supervisors because they have authority to *“assign” or “responsibly to direct”
other employees and such authority requires the “use of independent judgment.”

The Board’s first approaches to these problems, as they are manifest among nurses,
involved constructions of the first and third elements of the definition of a supervisor set out
above. In each instance, the Board excluded a category of conduct from that conduct that is “in
the interest of the employer” or that “requires the use of independent judgment,” essentially on
the grounds that the conduct was professional rather than supervisory. In each instance, the
Board’s categorical approach was rejected by the Supreme Court.

Initially, the Board approached this issue by asking whether nurses were acting “in the
interest of the employer” in assigning or directing work. The Board held that, when the
assignment or direction was in the interest of patient care, and thus within the scope of a nurse’s
professional responsibilities, it was not “in the interest of the employer” and did not render the
nurse a supervisor.” In considering the 1974 amendments to the Act that brought the employees
of proprietary hospitals within its scope, the relevant Senate committee suggested that Congress
accept this approach.” Nevertheless, in 1994 the Supreme Court rejected the Board’s
construction of the phrase “in the interest of the employer” in NLRB v. Health Care &
Retirement Corp. (HCR)."

Following the HCR decision, the Board again addressed this dilemma, this time through a
construction of the third element of the “supervisor” definition, requiring that the exercise of
authority to assign or responsibility to direct involve “independent judgment.” In its first post-
HCR decision addressing the supervisory status of nurses, the Board held that nurses do not
exercise independent judgment within the meaning of the Act when they exercise ordinary
professional judgment.”

The Board application of the definition of supervisor to nurses was once again rejected by
the Supreme Court in NLRB v. Kentucky River Community Care.”” The holding of that case is,
however, a narrow one; the Court only rejected the Board’s effort to create a categorical
exclusion from the scope of what constitutes independent judgment. The Supreme Court
addressed only the question of “whether judgment is not “independent judgment” to the extent
that it is informed by professional or technical training or experience.”’® And, the Court held
only that the Board may not employ a “categorical exclusion of professional judgments from a
term, “independent judgment,” that naturally includes them.”"®
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Thus, several important aspects of the existing jurisprudence on “supervisory status”
remain unaffected by the Kentucky River decision. First, the decision does not undermine prior
Board decisions based on the other indicia of supervisory status, i.e., authority to hire, transfer,
suspend, lay off, recall, promote, discharge, reward, discipline or adjust grievances.

Second, the decision does not alter the requirement that the requisite independent
judgment be used in the exercise of the supervisory authority. Thus, the fact that a nurse uses
independent judgment in developing a patient care plan does not establish that the nurse is a
supervisor since that task is not among the listed § 2(11) supervisory duties even if the nurse also
assigns or directs other employees, so long as the assignment or direction is merely routine or
clerical. Similarly, it may take a great deal of independent judgment for a doctor or nurse to
decide that a patient needs an X-ray. But, once that judgment has been exercised, directing an
orderly to take the patient to the X-ray department is likely a purely routine act. Taking patients
to X-ray is a normal and regular job duty for an orderly and the doctor or nurse does not exercise
independent judgment in selecting an available orderly to perform this task.

Third, the decision did not deprive the Board of discretion to determine how much
independent judgment is enough to render an employee a supervisor. In fact, the Court made
clear that exactly where the “threshold” is between independent judgment and judgment that is
so constrained as to be merely routine or clerical is a question committed to the discretion of the
Board. The Court held that the term “independent judgment” was ambiguous “with respect to
the degree of discretion required for supervisory status” and, thus, “it falls clearly within the
Board’s discretion to determine, within reason, what scope of discretion qualifies.”®® This
echoed the Court’s earlier statement in HCR that it is “no doubt true” that “the phrases in § 2(11)
such as “independent judgment” and ‘responsibly to direct” are ambiguous, so the Board needs to
be given ample room to apply them to different categories of employees.”® Thus, the Kentucky
River Court agreed that “many nominally supervisory functions may be performed without the
‘exercise [of] such a degree of ... judgment or discretion ... as would warrant a finding’ of
supervisory status.”®

Fourth, the decision does not change the law with respect to assignment or direction that
is sufficiently constrained by employer policies, directions or practices and that it falls below the
threshold of “independent judgment.” For example, a nurse on the night shift who has authority
to “assign” off-duty employees to a shift and post when scheduled employees do not show up for
work, does not exercise independent judgment if the employer’s policies require that the nurse
call in off-duty employees whenever the staff-patient ratio falls below a set level and, as is often
the case, require that off-duty employees be called in a prescribed order (such as seniority).
Indeed, the Supreme Court endorsed this line of Board doctrine in Kentucky River. The Court
expressly embraced the Board’s understanding that “the degree of judgment that might ordinarily
be required to conduct a particular task may be reduced below the statutory threshold by detailed
orders and regulations issued by the employer.”®® The Court cited as an example of the Board’s
proper exercise of its discretion, the Board’s conclusion in Chevron Shipping Co0.%* that
“although the contested licensed officers are imbued with a great deal of responsibility, their use
of independent judgment and discretion is circumscribed by the master’s standing orders, and the
Operating Regulations, which require the watch officer to contact a superior officer when
anything unusual occurs or when problems occur.”®
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Thus, both before and after Kentucky River, the Board has held that when directions are
given within a framework of standard operating procedures, the giving of the directions does not
require the exercise of independent judgment. In Dynamic Science, a decision issued after
Kentucky River, the Board held that where instructions are “circumscribed by detailed orders and
regulations issued by the Employer and other standard operating procedures,” the instructor does
not exercise independent judgment sufficient to make him or her a supervisor.2® Accordingly,
putting points three and four together, after Kentucky River it remains within the Board’s
discretion to determine whether employees’ discretion to assign or direct is circumscribed in
such a manner — by employer policies, instructions from higher management, standardized
procedures, etc. — as to fall below the threshold of “independent judgment” set by §2(11).
Indeed, the District of Columbia Circuit recently affirmed a post-Kentucky River Board holding
that LPNs working in a nursing home were not supervisors for precisely this reason.®’

Finally, the burden of proving supervisory status continues to rest with the party asserting
that an employee is a supervisor. The Supreme Court resolved the conflict in the circuits on this
issue in a manner favorable to the Board in Kentucky River. The Court sustained the Board’s
conclusion that the burden of proving every element of supervisory status rests on the party
urging exclusion.®®

The General Counsel has issued guidance on how the status of nurses should be analyzed
after Kentucky River.®® In three pending cases,” one arising out of a hospital, one out of a
nursing home, and one involving leadmen in a factory rather than nurses, the Board itself
requested briefs from interested parties on the questions raised by the Supreme Court. However,
as of this date the cases remain undecided. The last word from the Board on this subject appears
in Wilshire of Lakewood, 345 NLRB No. 80 (Sept. 30, 2005), and that case did not address the
critical assign and direct issues.

IV.  NOTICE PERIODS APPLICABLE IN HEALTH CARE INSTITUTIONS

To avoid strikes and lockouts, the NLRA requires covered employers and unions to give
advance notice of the proposed termination or modification of collective bargaining agreements.
The failure to adhere to the notice provisions constitutes an unfair labor practice under Section 8
of the Act. Most industries covered by the Act are subject to the general notice periods set forth
in 8(d)(1).” Employers and unions within the health care industry, however, are subject to
special notice periods found in 8(d)(A)-(C) and 8(g).*

A. Notice of Proposed Termination or Modification of Existing Agreements:
Section 8(d) of the Act

The general notice provision for termination or modification of agreements, as set forth in
8(d)(1), requires one party to give notice to the opposing party sixty days prior to the proposed
termination.** Where a contract has an expiration date, notice must be given within sixty days of
the expiration date.”® Under the special rules applicable to health care institutions under 8(d)(A),
a party seeking to modify or terminate an agreement must give the other party at least ninety
days’ notice of the proposed termination or modification.® In addition, Section 8 requires the
parties to notify the Federal Mediation and Conciliation Service (“FMCS”) and any analogous
state agency of the proposed action.”” The FMCS is required to promptly contact the parties and
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use its best efforts to bring about resolution of the dispute.”® The employer and the union are
bound to prompt and full participation in meetings arranged and conducted by the service to
facilitate settling the dispute.”

Generally, the notification to the FMCS and applicable state counterparts must be made
within thirty days of the notice set forth in 8(d)(1)."® Parties in the health care industry,
likewise, must notify FMCS and the applicable state agency within thirty days of their giving
notice to one another, or at least sixty days prior to the date of the proposed modification or
termination.'%*

B. Notice in Anticipation of a Strike: Section 8(g) of the Act

One further notice requirement applies only to unions in the healthcare industry. A union
cannot strike or picket a healthcare institution without providing ten days written notice both to
the employer and to the Federal Mediation and Conciliation Service.'®> Then notice must state
the date and time the action will commence. The notice need not specify whether the action will
be a strike or picketing, however.'®® Once noticed, the strike or picketing cannot start at a later
time without a written agreement between the parties. Based on clear legislative history, the
Board and General Counsel long held that (1) a strike or picketing could commence a reasonable
time after the noticed time (understood to mean up to 12 hours later) and (2) that with an
additional 12 hours notice the strike or picketing could commence up to 72 hours after the
noticed time.’® However, the former construction was recently rejected by the Board in a case
holding that a strike commencing less than four hours after the noticed time was unprotected.
The Board held that only a de minimis delay was permitted absent written agreement. In
addition, the latter construction was also recently rejected by the D.C. Circuit which held that it
was inconsistent with the plain text of the Act.'®

Sympathy strikes have been the subject of 8(g) litigation. The Courts have construed the
Act’s notice requirements applicable to a union which failed to give the ten days’ notice that its
members would honor another union’s strike at the same health care institution.® Section 8(g)
has also been applied to sympathy strikes by outside unions.**” The notice requirements apply
only to labor organizations. Strikes by individual employees or informal groups of employees
are not covered.'®®

Courts have held that Section 8(g) does not apply to a trade union which pickets and
strikes an outside contractor performing work on the premises of a covered health care institution
but the Board has disagreed if the picketing is directed at the health care institution.'®® On the
other hand, Section 8(g) was held to apply to the picketing of a health care institution, where the
picketing was in response to the management’s hiring of replacement employees by the
hospital.*® [intentional omission of two sentences]

C. Remedies for and Defenses to Alleged Violations of Section 8(g)

Cases have dealt with the available remedies to parties aggrieved by the failure of the
other side to abide by the notice requirements under Section 8(g). Where a union fails to give
appropriate notice, and its members strike, an employer may have the discretion to fire those
employees for taking part in the unprotected unfair labor practice.**! However, the Board has
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held that employees who picket when their union has not given adequate notice cannot be
fired.'*> The only remedy in that situation is a charge against the union. If, however, an
employer does not terminate striking employees and agrees with the union to arbitrate the issue
of appropriate discipline for the striking employees, then the employer is bound by the
arbitrator’s decision.”™® In the context of an unfair labor practice proceeding, a union may be
able to defend itself against a complaint alleging an 8(g) violation where the work stoppage is de
minimis.*** The NLRB found a violation of Section 8(g), refusing to hold that a union’s
picketing of a health care institution was de minimis, where the picketing lasted forty-five
minutes.*™® In addition, a union’s failure to comply with the ten day notice requirement may be
excused if an employer abuses the notice to undermine the bargaining relationship by bringing in
large numbers of replacements or stockpiling materials.**® Finally, unions accused of violating
Section 8(g) may invoke a defense that originated in Mastro Plastics Corp. v. NLRB, in the
context of the failure to abide by 8(d) notice requirements.” The Mastro Plastics defense
excuses a union’s non-compliance with the Act’s notice requirements where the employer has
also committed unfair labor practices.*’® Cases dealing with the application of the Mastro
Plastics defense take into account the nature and degree of the employer’s violations, as well as
the potential for hardship on persons requiring uninterrupted medical care.**®
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