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Justice in Jeopardy

Report of the American Bar Association
Commission on the 21st Century Judiciary

Executive Summary

The judicial systems of the United States at the beginning of the
21st Century remain unparalleled in their capacity to deliver fair and
impartial justice, but these systems are in great jeopardy. Our state
courts play a critical role in preserving American freedom and
democracy. Almost 100 million cases are resolved peacefully and
with relatively little fanfare by some 30,000 state judges each year.
Increased political involvement in the judiciary, diminished public
trust and confidence in the justice system, and uncertain resources
supporting the courts place burdens on the judiciary’s capacity to
provide fair and impartial justice. Indeed, the escalating partisan-
ship and corrosive effects of excessive money in judicial campaigns,
coupled with changes in society at large and the courts themselves,
have served to create an environment that places our system of jus-
tice, administered by independent and impartial judges, at risk.

ABA President Alfred P. Carlton, Jr., convened the Commission
on the 2Ist Century Judiciary to study, report and make recommen-
dations to ensure fairness, impartiality and accountability in state
judiciaries. The Commission held four public hearings, generating
over 1,000 pages of testimony, and a national colloquium, attended
by over 150 judges, lawyers, law and social science scholars, and
members of the public. The hearings and colloquium focused on
recent developments in the states that have politicized the judiciary
and on demographic trends affecting how courts conduct their busi-
ness.

The Commission recognizes that effective, independent and
impartial judicial systems require the trust and confidence of the
public, which must understand and care about its courts. A set of
enduring principles underscores the importance of an independent,
impartial judiciary to uphold the rule of law in a constitutional,
democratic republic. Challenges to these enduring principles are
identified. Recommendations serve as a framework for the ABA and
the states to address and counteract the developments that are
adversely affecting the fair and impartial administration of justice.

Eight enduring principles should be central components to each
state’s understanding of the role of the judiciary as a co-equal branch
of government. These principles recognize that judges should
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uphold the rule of law and be impartial and independent, while pos-
sessing the appropriate temperament and character, as well as appro-
priate capabilities and credentials. Moreover, judges should have the
confidence of the public and the justice system should be diverse,
reflecting the society it serves. Finally, judges should be constrained
to perform their duties in a manner that promotes public trust and
confidence in the courts.

A number of factors and trends have led to the excessive politi-
cization of state courts. Among these are the proliferation of contro-
versial cases generally; the rediscovery of state constitutions as a basis
to litigate constitutional rights and responsibilities; the increases in
caseload; the interposition of intermediate appellate courts between
trial courts and courts of last resort; the spread of the two-party sys-
tem; the emergence of single-issue groups; and the presence of a
skeptical and conflicted public. Additional challenges for the judici-
ary include changes in classes of litigants, including a trend towards
pro se litigation and its impact on the role of the trial judge; changes
in the demographic composition of America, with concomitant
impact on the public’s confidence in the courts; and changes in the
role of the courts, including the rise of problem-solving courts.

These factors and trends contribute to increased politicization of
the courts, placing the fair and impartial administration of justice at
risk. Increasingly expensive state judicial campaigns focus on narrow
issues of intense political interest, contributing to the public’s per-
ception that judges are influenced by their contributors. Some of the
most partisan and misleading campaign related speech comes in the
form of “issue advertising.” The viability of judicial ethical standards
are at risk, especially in light of recent judicial decisions, including
that by the U.S Supreme Court in Republican Party of Minnesota v.
White, limiting some ethics rules. The pronounced lack of diversity
in the judicial system inhibits public trust and confidence in the
courts, as do apparent trends in the relationships between courts and
legislatures that too often have been problematic, manifested by
attempts to cut the judiciary’s budget, curb court jurisdiction, remove
judges from office, and constrain courts’ constitutional interpreta-
tions.

Thirty-one recommendations address the challenges threatening
state courts at the beginning of the 21st Century. The first set of rec-
ommendations is designed to preserve the judiciary’s institutional
legitimacy by enhancing judicial qualifications, training, evaluation,
ethical standards and diversity. The second set of recommendations
is designed to improve judicial selection by encouraging appointment
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of judges who serve for long terms with limited opportunity for rese-
lection while offering a number of alternatives for jurisdictions that
continue to elect and retain judges. The final set of recommenda-
tions is designed to promote an independent judicial branch that
works effectively with its coordinate branches of government.

An independent judiciary guarantees every citizen access to a
branch of government designed to protect the rights and liberties
afforded by federal and state constitutions and to resolve disputes
peacefully and impartially. Fundamental to this unique role of the
courts is the necessity for the judiciary to be distinct from the other
two branches of government, functioning independently to ensure an
effective role in the American tradition of a republican form of gov-
ernment. The differences unique to the judiciary, manifested in
ethical restrictions on judges, judicial selection methods, and the
nature of the judicial process, are vital aspects of maintaining balance
among the branches of government. With the promulgation of a
comprehensive set of recommendations, the Commission on the 21st
Century Judiciary provides a call to action that will maintain inde-
pendent, impartial state judiciaries, functioning as effective, co-
equal branches of government, for generations to come.
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COMMISSION ON THE 21ST CENTURY

JUDICIARY

PRINCIPLES AND CONCLUSIONS
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ENDURING PRINCIPLES

T 0@ @ ooow

Judges should uphold the law.

udges should be independent.

udges should be impartial.

udges should possess the appropriate temperament
and character.
Judges should possess the appropriate capabilities and
crec%entials.
Judges and the Judiciary should have the confidence
of the public.

. The judicial system should be diverse and reflective of

the society it serves.

. Judges should be constrained to gerform their duties

in a manner that justifies public faith and confidence

in the courts.

PRESERVING THE JUDICIARY'S INSTITUTIONAL
LEGITIMACY

A.

Judicial Qualifications, Training and Evaluation

States should establish credible, neutral, non-partisan
and diverse deliberative bodies to assess the qualifica
tions of all judicial aspirants so as to limit the candi
date pool to those who are well qualified.

The judicial branch should take primary responsibility
for providing continuingjudicia{)education, that con
tinuing judicial education should be required for all
judges, and that state appropriations should be suffi
cient to provide adequate funding for continuing
judicial education programs.

Congress should fully fund the State Justice Institute.

States should fully fund the National Center for State
Courts.

States should develop judicial evaluation programs to
assess the performance of all sitting judges.

B. Judicial Ethics and Discipline
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The American Bar Association should undertake a
comprehensive review of the Model Code of Judicial
Conduct.

The codes of judicial conduct should be actively
enforced.

C. Diversification of the Justice System

Members of the legal profession should expand their
use of training an§ recruitment programs to encour
aIgle lawyers who reflect diversity to join their firms,
they should include them fully in firm life, and they
should prepare them for pursuing careers on the
bench following their years in practice.

Courts should promote a representative work force
and diverse court appointments.

Courts should act aggressively to ensure that language
barriers do not limit access to the justice system.
Courts should have in place formal policies and
processes for handling allegations of bias.
Information regarding diversity should be shared
among the courts in a state an among the states.

Measures should be adopted to improve and expand
jury pool representation.

D. Improving Court-Community Relationships

Courts should take steps to promote public under
standing of and confid%nce in the courts among
jurors, witnesses and litigants.

Courts should engage and collaborate with the com
munities of which they are a part, by hosting trips to
courthouses and by judges and court administrators
speaking in schools andgother community settings.
The continuation of problem-solving courts as a
means to promote public confidence in the courts.

III. IMPROVING JUDICIAL SELECTION

A. The preferred system of state court judicial selection is a
commission-based appointive system, with the following
components:

The governor should appoint judges from a pool of
judicial aspirants whose qualifications have been
reviewed and approved by a credible, neutral, non-
partisan, diverse deliberative body or commission.
}udicial appointees should serve until a specified age.
udges so appointed should not be subject to reselec
tion processes, and should be entitled to retirement
benefits upon completion of judicial service.
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Judges should not otherwise be subject to reselection,
nonetheless remain subject to re far judicial per
formance evaluations and disciplinary processes that
include removal for misconduct.

B. Alternative Recommendations on Systems of Judicial
Selection

For states that cannot abandon the judicial reselection
process altogether, judges should be subject to reap
pointment by a credible, neutral, non-partisan,
diverse deliberative body.

For states that cannot abandon judicial elections alto
gether, elections should be employed only at the point
of initial selection.

For states that retain judicial elections as a means of
reselection, judges should stand for retention elec
tion, rather than run in contested elections.

For states that retain contested judicial elections as a
means to select or reselect judges, all such elections
should be non-partisan and conducted in a non-par
tisan manner.

For states that continue to employ judicial elections as
a means of judicial reselection, judicial terms should
be as long as possible.
For states that use elections to select or reselect
judges, states should provide the electorate with voter
guides on the candidate(s).
For states that use elections to select or reselect
judges, state bars or other appropriate entities should
initiate a dialogue among affected interests, in an
effort to deescalate the contributions arms race in
judicial campaigns.
For states that use elections to select or reselect
judg}(:.s, state bars or other appropriate entities should
reach out to candidates and affected interests, in an
effort to establish voluntary guidelines on judicial
campaign conduct.
For states that do not abandon contested elections at
the point of initial selection or reselection, states
should create systems of public financing for appellate
court elections.
- For states that retain contested judicial elections and do
not adopt systems of public financing, states should
impose limits on contributions to judicial candidates.
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PROMOTING AN INDEPENDENT JUDICIAL BRANCH
THAT WORKS EFFECTIVELY WITH THE POLITICAL
BRANCHES OF GOVERNMENT

- Standards for minimum funding of judicial systems

should be established.

- The judiciary's budget should be segregated from that
of the political branches, and it should be presented
to the legislature for approval with a minimum of
non-transferable line itemization.

States should create independent commissions to
establish judicial salaries.

States should create opportunities for regular meet
ings among representatives from all three branches of
government to promote inter-branch communication
as a means to avoid unnecessary confrontations on
such issues as court funding, judicial salaries, and
structural reform of courts.
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