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(1)

OPEN FORUM ON HUMAN RIGHTS AND RULE
OF LAW IN CHINA

MONDAY, SEPTEMBER 8, 2003

CONGRESSIONAL-EXECUTIVE
COMMISSION ON CHINA,

Washington, DC.
The roundtable was convened, pursuant to notice, at 2:30 p.m.,

in room 2200, Rayburn House Office Building, John Foarde [staff
director] presiding.

Mr. FOARDE. On this beautiful fall afternoon, we do not have as
many of our staff colleagues as we like. I am sure that some will
come along in the next few minutes to join us.

But on behalf of Congressman Jim Leach of Iowa, the chairman
of the Congressional-Executive Commission on China [CECC], and
our co-chairman, Senator Chuck Hagel of Nebraska, as well as the
individual Commission members, I would like to welcome all of
you, and particularly our four panelists, to this issues roundtable
of the CECC.

Today’s roundtable is conducted in the ‘‘Open Forum’’ format. We
try to do this once or twice a year to permit people who have things
to say about issues in our mandate on human rights and on the
rule of law in China the opportunity to speak for about 5 minutes,
offer us a written statement for the record, and then, as we do with
our other roundtables, and also hearings, have a chance for us to
ask questions and hear answers from the individual speakers.

We have four speakers today representing a variety of points of
view and issues. I will introduce them all, and then individually be-
fore they speak. We will let you go for about 4 minutes, then I will
tell you that there is 1 minute left. That is your signal to wrap up
your presentation.

Inevitably, it is hard to say everything that you want to say in
5 minutes, because it is not a very long time. But we will try to
give you the opportunity during the question and answer period to
catch up any of the issues that you wanted to mention and did not
have the opportunity in your main statement.

Our speakers this afternoon are Mr. Kaiser Seyet from the
Uighur American Association, Ms. Terri Marsh, a human rights at-
torney, Mr. Timothy Cooper from Worldrights, and our old friend
Huang Ciping from the Wei Jingsheng Foundation, who had travel
problems this afternoon and is probably not going to be able to join
us in person, but a colleague is going to read her statement for her
into the record. We welcome you and thank you for doing that.
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Let us go right to the statements then. We normally work wall
to window, so we will ask Mr. Kaiser Seyet from the Uighur Amer-
ican Association to begin, please.

STATEMENT OF KAISER SEYET, THE UIGHUR AMERICAN
ASSOCIATION, WOODBRIDGE, VA

Mr. SEYET. Thank you very much. Good afternoon, ladies and
gentlemen. Thanks for the opportunity to speak on behalf of the
Uighur community in the United States.

My topic today is ‘‘Escalating Refoulement of Uighur Refugees.’’
The Uighur American Association is deeply concerned about the
rising number of peaceful Uighur dissidents being returned to the
People’s Republic of China [PRC] from other countries.

Although media attention has raised concerns about the deporta-
tion of Tibetan refugees from Nepal and caused governments to act,
no such attention has been paid to the escalating phenomena of
peaceful dissidents being returned from Central Asian states and
Pakistan under pressure from the Chinese Government.

Before the formation of the Shanghai Cooperation Organization
[SCO] Chinese diplomats would bring accusations of criminal
wrongdoing against Uighur refugees and seek their deportation.
Wanted posters in Chinese and the local language were posted on
the streets in many cities.

The pressure employed against the refugees and their place of
refuge can be summed up with this excerpt from a 1996 internal
Chinese Communist Party document.

Limit the activities of outside ethnic separatist activities from many sides. Bear
in mind the fact that Turkey, Kazakhstan, and Kyrgyzstan are the home bases for
the activities of outside separatist forces. Through diplomacy, urge these countries
to limit and weaken the activities of separatist forces inside their border. Take full
advantage of political superiority to further develop the bilateral friendly coopera-
tion with these countries. At the same time, always maintain pressure on them.
Considering the ethnic separatism activities outside the border, carry out all nec-
essary dialog and struggle. Strengthen the investigation and study outside of the
border. Collection information on the related development directions of events, and
be especially vigilant against and prevent, by all means, the outside separatist
forces from making the so-called ‘‘Eastern Turkestan’’ problem international.
The Chinese Communist Party Central Committee Document Central Committee
(1996) No. 7. Record of the Meeting of the Standing Committee of the Political Bu-
reau of the Chinese Communist Party concerning the maintenance of Stability in
Xinjiang.

When the SCO was formed, official contacts started in the Cen-
tral Asian war on terrorism. At that point, the campaign against
‘‘East Turkestan separatists’’ had not been internationalized, but
dissidents quietly continued to be arrested and returned to face im-
prisonment, torture, even death, just for leaving the People’s Re-
public of China.

After the events of September 11, 2001, and the beginning of the
U.S. war on terrorism, Chinese Government officials began to
equate the peaceful expression of thought with terrorism. In many
official Chinese Government statements, terrorism, and separatism
appear side by side as crimes to be fought.

The criminalization of peaceful ideas is not condoned by the U.S.
Constitution, nor any international body or agreement, yet such a
tactic is used to repress dissidents in countries that neighbor the
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People’s Republic of China. The entire process should be viewed as
an extension of the Chinese Government police state.

The Convention Against Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment provides that ‘‘no State Party
shall expel, return (‘‘refouler’’), or extradite a person to another
state where there are substantial grounds for believing that he
would be in danger of being subjected to torture.’’

The Uighur American Association recommends that the U.S.
Government, in its official dealings with Central Asian states, in-
cluding Pakistan, Nepal, Kazakhstan, and Kyrgyzstan, reinforce
the ideal of the rule of law, namely the principle of non-
refoulement with regard to people escaping persecution and oppres-
sion from the People’s Republic of China; raise concerns about the
treatment of refugees and their rights as guaranteed under the
Universal Declaration of Human Rights; raise the issue for forced
repatriations, the abuse of human and civil rights before the proper
U.N. bodies; and press for meaningful reform and change within
the People’s Republic of China such that so many do not feel com-
pelled to flee their homeland.

Thank you very much.
[The prepared statement of Mr. Seyet appears in the appendix.]
Mr. FOARDE. Thank you very much for your statement.
Next, we would like to hear from Ms. Terri Marsh, a human

rights attorney. I understand you are here representing Falun
Gong.

Ms. MARSH. Yes.
Mr. FOARDE. Please.

STATEMENT OF TERRI MARSH, HUMAN RIGHTS ATTORNEY,
WASHINGTON, DC

Ms. MARSH. Thank you. Thank you for having me here.
The talk is entitled, ‘‘The Rule By Law in China Today’’ and its

impact on Falun Gong.
According to Jerome Cohen in his ‘‘The Plight of the Criminal

Defense Lawyers’’ presented to this Commission on July 26, 2002,
China’s entire criminal process is in need of radical reform.

In his view, ‘‘A radical, long-run political restructuring would be
necessary to bring the PRC’s criminal process into compliance with
even minimal international standards.’’

A cursory look at Professor Jerome Cohen’s piece allows us to see
that there are basically two problems that he identified. On the one
hand, he notes how the practice of criminal law in China itself vio-
lates the body of law, that is, the Constitution, the penal code, pris-
on law, police law, and so on.

One example would be that interrogation of arrested persons and
torture is, of course, prohibited by both the Constitution in China
and by police law, and nonetheless it is fairly commonplace in
China for persons who have been arrested, and most notably Falun
Gong practitioners, to be tortured.

On the other hand, and in addition to the violation of Chinese
law, the People’s Republic of China typically promulgates adminis-
trative orders, notices, regulations, explanations, and the like
which create exceptions to the already drafted rules of law.
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These exceptions put disfavored classes—for example, Falun
Gong—at a disadvantage for securing the rights the state acknowl-
edges that they have. Again, examples abound. I welcome you to
look at the printed copy of my statement.

Just to mention one, which is supported by a handout that is out-
side. Falun Gong practitioners are denied access to legal counsel by
an announcement which was promulgated by the Judicial Bureau
of Beijing City. There are lots more examples, some of which I will
turn to in a few moments.

These two types of defects in China are highlighted, although not
in reference to China per se, by Ronald Dworkin in his landmark
book, ‘‘A Matter of Principle,’’ in chapter 2, where he distinguishes
between two conceptions of the rule of law, both of which are con-
spicuously absent in China.

The rule-book conception, and I am just going to read you a
quote from Dworkin at this point, insists that

The power of the state not be exercised against individual citizens except in ac-
cordance with rules which are explicitly set out in a public rule-book, which is, of
course, available to everyone.

The government, as well as ordinary citizens must play by these rules until they
are changed in accordance with further rules about how they ought to be changed,
which is also to be set forth in the rule-book.

This narrow conception is not concerned with substantive justice,
but rather with rules.

There is a second formulation also highlighted by Ronald
Dworkin in chapter 2 of ‘‘A Matter of Principle.’’ The second formu-
lation permits us to further evaluate state law to see if it is
consistent with minimal international standards of law, but more
importantly it allows us to distinguish, for example, between a rule
of law, and then the rules promulgated, for example, by the Nazis
during World War II.

This latter formulation additionally illustrates how, in fact, what
is packaged in China as a rule of law is in fact a rule by law.

I will just give you some examples in China of how this works.
For example, in terms of promulgation of orders, notices, and what-
not which create exceptions which prevent people from benefiting
from the existing law, we know that by order of former President
Jiang, the police arrested Falun Gong practitioners in April 1999
without any legal basis.

Then the former president himself defined the crimes retro-
actively by trying to persuade the French newspaper, Figaro, that
Falun Gong is, indeed, an evil cult.

Then in October, the legislative branch passed out the infamous
anti-cult law to legitimate the illegal arrests by outlawing Falun
Gong.

Finally, the Supreme People’s Court, instead of ruling on cases,
expounds on the nature of Falun Gong by issuing a notice declar-
ing, at the behest of Jiang, that Falun Gong is indeed an evil cult.
So we can see from this that Falun Gong practitioners are guilty
prior to their trials.

I guess I should apologize a little bit for failure to utilize my time
well.

[The prepared statement of Ms. Marsh appears in the appendix.]
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Mr. FOARDE. That is all right. We can come back to other points
that you have during the question and answers.

Next, let us call on Mr. Timothy Cooper from Worldrights. Per-
haps you would tell us a little bit about your organization as you
get started. It is very interesting. Thank you.

STATEMENT OF TIMOTHY COOPER, WORLDRIGHTS,
WASHINGTON, DC

Mr. COOPER. I will, indeed. I want to express my appreciation to
the Commission for allowing non-governmental organizations
[NGOs] to come before it to testify on critical issues of human
rights in China.

I am representing here today the family of Dr. Wang Bingzhang,
who was recently sentenced to life imprisonment in China on
charges of espionage and terrorism. They extend their appreciation
to this Commission and wish that, in fact, they could be here to
testify.

Dr. Wang Bingzhang is known as the father of the overseas
democracy movement. He has been associated with it, in fact pio-
neered it, some 20 years ago. He was trained as a lung surgeon.
He studied at McGill University, earned his Ph.D. there in coro-
nary arterial research. He decided not to practice medicine, and
famously stated that ‘‘medicine can only cure a few patients, but
cannot cure the disease of a nation.’’

He ventured into Vietnam in June 2002, to meet with a number
of labor leaders associated with the ever-rising labor movement in-
side China. He went there to, in effect, try to make a marriage, a
union if you will, between the pro-democracy movement and the
labor movement inside China, to marry the head of the democracy
movement with the body politic of the labor movement, a reason-
able strategy in light of the need to amplify the numbers com-
mitted to the pro-democracy movement in China.

Once in Vietnam, he did, in fact, meet with a labor leader in the
town of Mongcai, which is on the border of Vietnam and China.
After that meeting was complete, they noticed that they were being
followed.

They went back to their hotel to retrieve their baggage so that
they could depart that area of the country as soon as possible. They
were, at that point, accosted in the hotel lobby by plainclothes Viet-
namese police—or people who posed as Vietnamese police—and
were taken into a van under false pretenses.

They were told they were being taken to the police station in
Mongcai, but in fact were taken to the outskirts of town, to the
Beilun River, which cuts between China and Vietnam, where a
boat was waiting for them.

They were beaten, particularly Dr. Wang Bingzhang, taken on
board this boat, and taken over to the China side where they were
met by an entirely new group of individuals, about 10 men.

There had been about 10 men in the lobby, most of whom spoke
Vietnamese, 2 of whom spoke Chinese, most interestingly. They
were greeted by this new set of people.

It was noted that one of the original captors had a picture of Dr.
Wang Bingzhang in his possession that he proudly showed to the
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others to confirm Dr. Wang Bingzhang’s identification, and they
were handed over to this new group.

They were then blindfolded, bound, and taken to a hotel for
about a week where a $10 million ransom was demanded of the
three Chinese dissidents. No stranger idea, I think, could be put
out there than a kidnapper demanding such a high ransom from
Chinese dissidents. If one is associated in any way with the Chi-
nese democracy movement, one understands clearly that it is vir-
tually penniless.

Having no money, the dissidents offered the contact numbers,
their cell phone numbers, for their family and relations back in
America, France, and elsewhere. Those individuals were never
contacted.

About a week later, the new captors took them to a temple,
bound, still gagged, and left them. Mysteriously, several minutes
later, the Chinese police arrived and said, ‘‘We are here, we are
rescuing you.’’ But instead they were immediately detained. They
were never released. In fact, from that point on, they met a new
form of detention.

They were then held incommunicado for about 51⁄2 months while
the Chinese Government emphatically denied that they had any in-
formation whatsoever about their whereabouts.

Finally, Yue Wu and Zhang Qi were released, but Dr. Wang
Bingzhang was put on trial for espionage and for terrorism.

He has denied his association with any of those activities. He de-
clared himself wholly innocent. In fact, when the United Nations’
Arbitrary Detention Committee looked at this case, they came to
the same conclusion, that the Chinese Government had offered no
proof whatsoever that Dr. Wang was associated in any way with
either espionage or terrorism.

Indeed, the U.N. Working Group on Arbitrary Detention declared
that the Chinese Government had arbitrarily detained these indi-
viduals, that the detention was a violation of international norms,
and that Dr. Wang Bingzhang should be released.

Speaking on behalf of the family, we implore the U.S. Congress
to pass a joint resolution on his behalf. It is high time that the
United States stood behind a man who has committed most of his
adult life, certainly the best years of his life, to the cause of human
rights and democracy in China. We would simply ask that the Con-
gress look at this issue and determine its resolve, and pass a reso-
lution on his behalf. Thank you.

[The prepared statement of Mr. Cooper appears in the appendix.]
Mr. FOARDE. Thank you very much, Mr. Cooper.
Our friend and frequent contributor to our open forums, Ms.

Huang Ciping, cannot be with us because of travel problems, so her
colleague is going to read her statement.

But would you introduce yourself for the record, please?

STATEMENT OF HUANG CIPING, GIVEN BY WEI WU, THE WEI
JINGSHENG FOUNDATION, WASHINGTON, DC

Mr. WU. Yes. Ladies and gentlemen. I am speaking on a state-
ment of Huang Ciping on behalf of the Wei Jingsheng Foundation
and the Independent Federation of Chinese Students and Scholars.
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The topic of the speech is ‘‘No Press Freedom in China After
SARS.’’

Early last spring, the Chinese press got unexpected world atten-
tion because of SARS. World opinion had increased hope for Chi-
nese press freedom. The sad reality is that China has not gained
more press freedom since SARS.

In June 2003, the Chinese Communist Party criticized more than
10 newspapers and magazines. Afterward, some sensitive articles
had to be killed before publishing. The prohibited topics included
SARS, the North Korean nuclear crisis, the nuclear submarine ex-
plosion, and the Zhou Zhengyi corruption case in Shanghai.

Also, in the summer the government clearly stated prohibition to
discuss certain issues, such as modifying the Constitution, political
reforms, and the 1989 Tiananmen democracy movement.

China has a long way to go toward real press freedom. The root
of the problem lies in the system, which has been there for over
half a century under the CCP rule. The following facts are some
of our highest concerns.

First, there is no real private press in China and no independent
journalism under the one party system of the CCP. The registra-
tion of a publication is very complicated. The government, at any
time, can easily crush a newspaper if it violates government regu-
lations, or just displeases some officials.

Second, Internet censorship. In China, many Web sites are
blocked. The government has over 300,000 Internet police, 50,000
of them work directly for the National Security Department.

Liu Di, a Chinese college student, has been detained for months
because of some essays she published in a chat room. One-third of
all foreign mails went through inspections beyond even targeted
mails, and phone tapping is public knowledge in China.

Third, brave journalists and liberal editors often get in trouble,
and some are put in prison just because they report the truth or
speak from conscience. In fact, Chinese journalists are the direct
victims under the Chinese Communist rules. Many of them have
lost their freedoms, or even lives.

Fourth, to survive, one must speak the Party’s tongue. Keep the
same tongue with the Party, is the first rule for all Chinese jour-
nalists.

Fifth, China has been reported to be the second worst country for
freedom of press and speech. The biased, misleading, even false in-
formation serves only the Chinese Government’s agenda. On sen-
sitive issues, only the government has the right to decide if the
news can be made public.

Sixth, the Chinese people do not trust the news if it is presented
by the Chinese Government. Chinese people do not have faith in
the Chinese Government. They know that their government cheats.
Chinese people usually rely on the BBC, Voice of America, Radio
Free Asia, or other overseas media.

Finally, foreign investment and Internet will not bring free press
to China. On one hand, many argue that foreign investment will
bring freedom, including freedom of the press to China. On the
other hand, the Chinese Government pointed out that the news
media is a special enterprise that does not allow the rule of ‘‘who
invests in it owns it.’’
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The government specifically stated that the news media is a
State enterprise which applies to all newspapers. A similar idea
applies to the Internet. The Internet and advanced computer tech-
nology has become the tool for government monitoring and suppres-
sion of dissent.

It is a shame that U.S. companies such as Yahoo! cooperate vol-
untarily with the Chinese Government. It is more a shame for
Western companies to work closely with the Chinese Government
to create the ‘‘Golden Shield’’ which helped make the Chinese Gov-
ernment policing of the Internet the best in the world.

Here, we urge the freedom- and democracy-loving American peo-
ple and the U.S. Congress to examine these issues and to prevent
moneymaking deals when the price is the Chinese people’s human
rights and freedom.

[The prepared statement of Ms. Huang Ciping appears in the ap-
pendix.]

Mr. FOARDE. Thank you very much, Mr. Wu Wei, on behalf of
Huang Ciping.

Thanks to our other panelists this afternoon. It is very important
for the Commission, and the Commission staff, particularly, to get
to know people who are working on human rights issues for promi-
nent NGOs and to hear the information that you have, and the ar-
guments that you have put together.

So, having an open forum like this is particularly useful. The
transcript of it is widely circulated among the commissioners, and
we appreciate your spending the time not only to come this after-
noon, but to prepare.

I am going to give you just a minute to catch your breath while
I mention a couple of administrative matters.

Our next major public event of the full Commission is a hearing
on September 24 entitled, ‘‘Is China Playing By the Rules: Free
Trade, Fair Trade and WTO Compliance.’’ This hearing will look
into the commercial rule of law and WTO compliance part of our
mandate.

The hearing will be on Wednesday, the 24th at 10:30 a.m. in the
Dirksen Senate Office Building, Room 419. Chairman Jim Leach
will preside.

In addition, on Monday, September 22 at 2:30 p.m., we will have
an issues roundtable on ‘‘Internet Freedom and Free Flow of Elec-
tronic Information in China.’’ I do not have a room to tell you yet,
but please continue to consult the CECC Web site at www.cecc.gov.
On the Web site, you can sign up for our mailing list if you want
to get e-mails with these announcements from us.

Also, our statute requires that we file a report on the activities
of the Commission and on human rights and the development of
the rule of law in China every year. The report, formally, is due
on October 9 every year, but for reasons of scheduling we try to re-
lease it a little earlier than that.

Again, this year, we hope to release it at a press conference on
October 2, which I believe is a Wednesday, right? Yes, a Wednes-
day. Again, I do not have a room for you yet, but we are working
on that. We will make a public announcement about the avail-
ability of the annual report.
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Of course, it will be available in PDF format on our Web site for
you to download freely during the year if you should need it again.

I would like to go now to the question and answer session and
allow each of our speakers to amplify their thoughts a little bit,
and perhaps answer some questions I have jotted down here while
listening to your testimony.

Perhaps I would start with Mr. Kaiser Seyet, please. Can you
give me an idea for the record of the amount of cross-border travel
that there is between the Xinjiang area where Uighurs mostly live
and the surrounding countries?

For example, some of the ones that you mentioned. Is it a com-
mon thing, in other words, for people legally and normally to cross
borders to trade, or to visit family? Does that happen?

Mr. SEYET. It is not very common. All cross-border visits are for
business, for travel, or to see friends or family. This is all con-
trolled by the Chinese Government.

Mr. FOARDE. So if you were a Uighur and you wanted to travel
across border to one of the neighboring countries to, say, trade, you
would need to get an exit permit, is that what you are saying, from
the Chinese Government?

Mr. SEYET. Yes. You would have to have a passport and exit permit.
Mr. FOARDE. So the Chinese Government can restrict the num-

bers of passports that are issued, for example, to Chinese nationals
of Uighur nationality, and also control the exit permits.

Mr. SEYET. Yes. Recently, the Chinese Government published
that they made it easier for people to apply for passports and exit
permits, but they have special rules and laws for the Uighur mi-
nority to get passports.

For most people, if you are under 40, it is very hard to get a
passport across borders. Usually, from what I know, to get a pass-
port usually takes 2 years from application to approval.

During these 2 years, the Chinese Government is going to check
your background, if you have had any political problem or any
other problems against the government, or anything.

Mr. FOARDE. Would the same questions be asked of a Chinese
national of the Han nationality who might be living in Xinjiang
Uighur Autonomous Region?

Mr. SEYET. I do not think they have the same problem because
the separatism and terrorism campaign only focuses on the Uighur
nationality. I do not think the Chinese people have as hard a prob-
lem as the Uighurs.

Mr. FOARDE. So at least as far as you know, if a Han person
wished to get a passport and an exit permit to visit a neighboring
country for trade, that would also be much easier than it would be
for a Uighur, is that correct?

Mr. SEYET. Yes.
Mr. FOARDE. All right.
Do you or your organization have any specific evidence of specific

Uighurs that have been sent back from neighboring countries after
they had gone across the border to ask for political asylum or shel-
ter, or refuge of any sort?

Mr. SEYET. Yes, sir. We contacted some people who returned
from Kazakhstan, Kyrgyzstan, and Pakistan, and also Amnesty
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International reported such things documented on their Web site
that we can provide to you.

Mr. FOARDE. So you have names and places? That would be very
useful for us to have that information. If you could provide it, it
would be very, very useful.

Mr. SEYET. I will.
Mr. FOARDE. Can you give me an idea, generally, what happens

to people when they are brought back to China after having been
expelled from the country that they have gone to?

Mr. SEYET. Usually they are held in a private, very secret place.
Nobody knows what jail they are in. The Chinese authorities do not
inform their relatives or friends. They torture them and ask what
they did outside China.

Mr. FOARDE. But, again, do you have specific reports of that sort
of behavior happening?

Mr. SEYET. Yes.
Mr. FOARDE. All right. We would be interested in seeing that as

well.
Mr. SEYET. Also, Amnesty International has a report on the tor-

ture, and some of them are sentenced to death. Some disappear
without any information. We do not know if they are alive or dead.

Mr. FOARDE. And their families have not been in touch with
them. Have they been able to get legal representation, as far as
you know?

Mr. SEYET. I do not think they can get legal representation.
Mr. FOARDE. No lawyers, you think.
Mr. SEYET. No.
Mr. FOARDE. This is, unfortunately, not an unusual practice.
Let me ask a couple of final questions. Did the people that you

are knowledgeable about who went home after being expelled forc-
ibly from the third country, did they try to apply formally for asy-
lum in the third country or did they try to contact the U.N. High
Commissioner for Refugees when they were abroad?

Mr. SEYET. Some of them applied in the third country for asy-
lum. Some of them applied to the U.N. High Commissioner for Ref-
ugees. During this time, there was intense pressure from economic
and political forces in central Asian countries, those central Asian
governments helped transfer those people who were requesting
asylum.

So, from 1999, most Uighur people thought they could seek asy-
lum in Pakistan, India, Kazakhstan, or Kyrgyzstan, but because of
Chinese Government pressure, all of them were handed over to the
Chinese Government and they were brought back to China.

Uighur refugees do not ask for U.N. help because that takes a
lot of time. In those neighboring countries they do not have status,
they do not have a source of income. So, the Chinese Government
finds it very easy to find them and take them back to China. Also,
those countries are helping the Chinese Government to send them
back to China.

Mr. FOARDE. Let me ask a final question. You mentioned in your
statement the Shanghai Cooperation Organization. We are all very
interested in this group and how it may be operating in practice
across a broad array of issues, not just the human rights issues
that we are interested in in the Commission.
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But do you have any evidence that there are formal agreements
that have been reached between the Chinese Government and the
governments of the neighboring countries that are part of the SCO,
under that umbrella, to automatically send back potential asylum
seekers to China?

Mr. SEYET. On the SCO, they have contacts. When they formed
the SCO, they say it is to address economic, political, and other
border issues. They especially mentioned whether those countries
were going to stand against terrorism and separatism? They are re-
quired to send over people and give the names to the Chinese Gov-
ernment, and their country can give them back names of terrorists.
So, there is like a cooperation.

Mr. FOARDE. At least there is a statement about cooperation.
Mr. SEYET. Yes, a statement.
Mr. FOARDE. But do I understand you to say that, as far as you

know, there is no formal agreement between the Chinese Govern-
ment and any other government on this, no formal treaty or other
bilateral agreement, just the statements that have been in public,
SCO documents?

Mr. SEYET. I think there are statements in SCO documents.
Mr. FOARDE. Thank you very much. That is very useful.
Let me turn to Mr. Cooper, if you do not mind. Dr. Wang

Bingzhang’s case, of course, has been a case of great concern to the
Commission and to our commissioners. I think when you see our
forthcoming annual report, you will see a serious discussion of his
case.

But I have some questions, just for the record, that will help us
with facts. When did Dr. Wang leave China? Did he emigrate to
Canada directly, or how did that work?

Mr. COOPER. Yes, that is correct. I think he left at the end of the
1970s and emigrated, as you say, to Canada, and then went to New
York shortly thereafter in 1982, I believe. 1981, 1982.

Mr. FOARDE. Other than the circumstances of the kidnapping, de-
tention, and subsequent arrest and trial of Dr. Wang, is there any
hard evidence that the PRC authorities were informed in advance
of the plans of Dr. Wang and his confreres to go to this place and
consult with the labor leaders? Is there any evidence that some-
body leaked that information?

Mr. COOPER. Well, I think there is certainly evidence that some-
body leaked that information by virtue of the fact that he ended up
being accosted in a hotel room and carted across the border river
into China. How that happened, I do not think we will ever be able
to say with a 100 percent degree of certainty.

I think it is fair to say, however, that in light of the unholy ter-
ror that an alliance such as the one that I described between the
labor movement and the pro-democracy movement would have been
struck in the minds of Chinese authorities, I think they would have
stopped at virtually nothing to put a stop to the incipiency of that
idea, that endeavor.

Mr. FOARDE. You anticipated my third question, which is basi-
cally, why would the PRC go to so much trouble for a small group
of dissidents? I think the answer is that it is potentially a much
larger group. In fact, I think it is correct to say that one of the
things that worried the Party and government structure in the
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spring of 1989 was that you had this potential marriage between
intellectuals, students, and workers.

Mr. COOPER. That is right.
Mr. FOARDE. The only other part of the equation that makes the

Chinese authorities even more anxious, I guess is the polite word
to use, is when you have religious groups involved as well.

Mr. COOPER. We have had ample witness of it in recent years,
I am afraid to say.

Mr. FOARDE. I assume, and we have all assumed, that the plain-
clothes men that detained Dr. Wang and his group in Vietnam and
got them across the border were security agents of some sort. But
is there any formal evidence of that? I mean, anybody declaring
themselves or showing an ID card, or anything like that?

Mr. COOPER. Yes. We have looked at that as closely as we can.
All we can say for certain, is that two of the members of that secu-
rity force in plainclothes spoke with Chinese accents, one Mandarin
and another provincial accent right across the border. So, that is
as close as we can say that they were linked to China.

But I think it is sufficient to say that that group then took them
to the Chinese group of captors within 15, 20 minutes, and that the
boat was waiting for them, that the van was outside the hotel, and
there was an elaborate planning process through which this kid-
napping occurred.

That took a degree of planning and sophistication that I think
required sufficient funds and ample intelligence to suggest, as the
ultimate life imprisonment of Wang Bingzhang rightly suggests,
that there was a commitment on the part of the Chinese authori-
ties to get this man, to bring him into China, and then to secure
his confinement for here and ever after.

Mr. FOARDE. Do you have any sense that the type of meetings
that Dr. Wang was having, or trying to have, along the border
there with PRC-based activists, whether they be labor or other
types of activists, is fairly common? In other words, is that hap-
pening a lot? There would be a group, in other words, conceivably
of security agents paying special attention to the border area for
that reason?

Mr. COOPER. Not to my knowledge. This was, I think, a rarified
example of cutting-edge activism. I do know that there have been
cases of cross-border kidnappings in Korea in the northern areas,
but this was the first time, to my understanding, that a Chinese
dissident had ever been taken from a third country and carted back
into China.

Mr. FOARDE. My understanding is that there is a fair amount of
cross-border kidnapping for ransom, but it is a purely criminal con-
duct or enterprise, not related to anybody’s political beliefs.

Mr. COOPER. Yes. Hence, the idea that there might be perceived
to be some legitimacy in describing those actions as kidnapping.
But the fact remains, no family member was ever contacted about
a ransom demand. That, I think, dispels that theory.

Mr. FOARDE. This is the first time that I personally had ever
heard of any activities by overseas-based democracy activists trying
to work through Vietnam to have this sort of contact with people
based in the PRC. So, I agree that there is not much evidence that
it is common.
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All that suggests that there was a leak of some sort, and this
was kind of an organized, state security operation to grab these
people, snatch them, and take them across the border into some-
place where they could be put into police custody.

Mr. COOPER. To say it succinctly, I think he was sold out and set
up. I think that’s the only explanation for how this came about in
such a calculated and efficient manner.

Mr. FOARDE. One thing that I wondered a bit about the U.N.
Special Rapporteur’s report, is whether they were privy to any for-
mal PRC court documents or transcripts in making their decision.

Mr. COOPER. Yes. That is an interesting question. Not to my
knowledge. I have seen the material that the PRC sent to the Arbi-
trary Detention Committee, and there was no information about
that.

Mr. FOARDE. There was just a formal response, not a copy of a
court transcript or anything.

Mr. COOPER. A formal response from the Chinese Embassy, I
think, in Geneva, the Chinese mission in Geneva. It is possible
there is a deeper layer there that I did not see, but I can say that
I have no knowledge of it.

Mr. FOARDE. It is probably a good conclusion no matter what, but
it would be interesting to know if they had based that conclusion
on anything else.

Mr. COOPER. Have you seen the rapporteur’s report?
Mr. FOARDE. Yes. Yes.
Mr. COOPER. All right. You have seen it.
Mr. FOARDE. I have not read it personally word for word.
Mr. COOPER. I have copies of it if you need it.
Mr. FOARDE. I have skimmed it. We have been studying it very

carefully at the staff level at the Commission.
Mr. COOPER. All right. Very good. Thank you.
Mr. FOARDE. This is very useful. We are all looking at what we

might do for Dr. Wang. Just one last question. What is Dr. Wang’s
nationality at the moment?

Mr. COOPER. Well, that may be an area of legal contention and
concern. I think it is safe to say that he is a permanent U.S. resident.

Mr. FOARDE. So he has a green card.
Mr. COOPER. Right.
Mr. FOARDE. Meaning his nationality stays as PRC, but he has

permanent residence in the United States.
Mr. COOPER. That is correct.
Mr. FOARDE. Well, as you know, as somebody who used to do this

as both a consular officer and a diplomat for the United States
abroad, the legal basis for making representations about detainees
is much stronger when it is your own national and when both coun-
tries are parties to either a bilateral consular convention or the Vi-
enna Convention on Consular Relations.

It is more difficult when the detainee is a permanent resident,
but still retains the nationality of another country, for example, in
this case, China. But there is a moral basis on which to ask for
help, and particularly when family members and relatives are U.S.
citizens.

The State Department frequently goes in and says, ‘‘Look, we
recognize that this man is not our national and that we may not
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have a legal right to have access to him or to demand anything
under the Vienna Convention. But he is a long-time permanent
resident, he has friends, family, and relatives who are U.S. citi-
zens.’’

There is a relationship, and therefore we feel we have good cause
to ask about his whereabouts and ask for access, and the other
things that you might ask for for a citizen. I think that has been
done in the case of Dr. Wang, unfortunately not successfully. But,
very useful. All right.

Let me go on to Ms. Marsh. First, a comment, then a question.
Your initial presentation talked very eloquently about the problem
of the Chinese authorities violating the PRC law and Constitution,
as well as international human rights standards and norms.

I just wanted to comment that this theme is something that you
will see woven throughout our forthcoming annual report, because
it is, at a high level of abstraction, one of the chief problems from
a rule of law point of view.

In many cases, the PRC has good laws, sometimes state-of-the-
art laws. But, on the one hand, the ability of individuals to enforce
their rights is very limited, if present at all. At the other level, the
authorities frequently just ignore, look the other way, or have the
exceptions that you talked about carved out of these things.

I would like to ask a question that you alluded to a little bit, but
it would be useful to have your views on it in a broader way.

What, in your mind, accounts for the virulence of the PRC Gov-
ernment’s reaction against Falun Gong since, let us say, April
1999?

Ms. MARSH. That is actually not an easy question to answer. I
have certainly heard lots of explanations from various people closer
to the situation than I. My sense is that the principles upon which
Falun Gong is based—those are compassion, truthfulness, and for-
bearance—I think probably, especially the compassion, are very
much at odds with the need for the PRC to control the population
through the state-run media, the propaganda machines.

There are all sorts of ways, some of which were certainly men-
tioned in my talk, that China uses to control the people in China.
You cannot control people who prefer compassion, truthfulness, and
tolerance to advancing up the political ladder.

You cannot control people who are willing to be arrested and tor-
tured. My understanding is, from the study I have done of the Cul-
tural Revolution, of Tiananmen, and then this, is that if Mao
Zedong starts the Cultural Revolution and somebody did not like
it, no matter high up he was—and there are many examples—they
were just arrested and tortured. So, many high-ranking officials of
the Communist Party were tortured. They are not alive any more.
There are so many in house detention.

So, to me, it was just not possible for Jiang Zemin and the Com-
munist Party to maintain control over China with all these people
liberating themselves with these noble principles.

And it is sad, because these are the principles, to me, that are
really constitutive of our humanity. These are the best that we can
be. So to see those principles trampled upon because of a need to
control people, it is very sad.

VerDate 11-MAY-2000 15:20 Nov 18, 2003 Jkt 000000 PO 00000 Frm 00018 Fmt 6633 Sfmt 6633 90434.TXT China1 PsN: China1



15

Mr. FOARDE. Is it not also true that, at least in the early 1990s,
there was both formal and tacit government support for Falun
Gong.

Ms. MARSH. Absolutely. Absolutely.
Mr. FOARDE. And a great number of government officials, mem-

bers of the People’s Liberation Army, and what have you, were
practitioners of Falun Gong at some level?

Ms. MARSH. Yes. It was so popular. I mean, that is what is so
amazing to me, is that members of the Politburo, Jiang Zemin’s
family.

I mean, everybody—this is what I have been told—was practicing
Falun Gong, because it is based on ancient traditions of China, the
gigong practice. It comes from an ancient cultivation practice and
it really resonates in China. So, everybody was practicing it.

There were awards given to Li Hongzhi, the different Chinese re-
search societies were constantly acclaiming his books, they were
the most popular books being read in China. Everybody was out
there in the morning doing the exercises.

In fact, for about 2 years—1997 to 1999—Jiang Zemin, who I
think almost single-handedly started this persecution, although it
certainly garnered support from elsewhere, told the Public Security
Bureau to investigate Falun Gong, thinking that doing so would
produce what he wanted. They did an enormous investigation and
they said, ‘‘No, there is nothing wrong. They are fine. They do not
break the law, they do not do this. . .’’

So, it was popular. Through the ordinary sort of legal channels,
Jiang could not stop it. That is why I think you had so many excep-
tions and all these notices and administrative orders, and so on
and so forth.

Mr. FOARDE. So do I understand you to say that, as far as you
know, the investigation into Falun Gong by the senior Chinese
leadership predated the March 1999 demonstration?

Ms. MARSH. Absolutely. Jiang Zemin had 2 years in which he
was trying, through legitimate channels, to stop and stifle Falun
Gong, and it did not work. Then he gave a speech in April 1999
before the Politburo and basically just said, ‘‘This is what is going
to happen. We are going to get rid of Falun Gong, because they are
a threat.’’ He connected them to the West and to the United States,
and all this kind of silly language. People opposed him.

And I do not know these Chinese names, but the Premier [Zhu
Rongji], I think, himself was totally on the other side, and met with
the practitioners and said, ‘‘Do not worry, this is not going to hap-
pen, you are not going to be banned.’’

But then Jiang Zemin, I think he had some high-ranking person
in the Chinese Communist Party arrested and tortured badly. Then
all of a sudden the Premier became silent and everybody became
quiet because of memories of the Cultural Revolution. I mean,
there is fear. I wonder myself, how would I fare under torture?

Mr. FOARDE. It is a very difficult question. Certainly if you look
at any of the harrowing, but great books that have been written
about Cultural Revolution experiences, it is very difficult for me as
an individual, and I am sure a great many people, to understand
how you would tolerate such treatment. It is very difficult.
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Let me ask you. If the particular anti-Falun Gong campaign was
associated with Jiang Zemin, is there any reason to believe that
the new leaders that have now arisen and been installed by the
Party would either have less interest in a very aggressive persecu-
tion of Falun Gong, or possibly even would see the campaign as
something that belongs to the old regime and try to back away
from it?

Is there any hope of that?
Ms. MARSH. That is also a very difficult question and I am hardly

an expert on politics in China. But it seems to me that it is conceiv-
able that, if we could find a face-saving way to stop the persecu-
tion—I mean, the United States would have to play an active role
in this—in which we could somehow approach the new regime and
not force them to retract everything, because they are probably not
prepared to do that, but find some way to just kind of stop talking
about it. Just, let us stop talking about it and just let the people
out, and so on, and so forth. That is a possibility.

But my worry or my concern is, Jiang Zemin is still powerful.
There is so much inter-political—I mean, I am reading the
‘‘Tiananmen Papers’’ now, and it is just so complicated as to who
is what and who is on which side, and so on. Jiang still does exert
some power.

So, I think there needs to be some waning of his power, and per-
haps that will happen. I know he is not popular with the Chinese
people, but that does not seem to matter.

Mr. FOARDE. So it is hard to say whether or not there is any
hope.

Ms. MARSH. It is hard for me to say. There might be persons
wiser than me who can say. But I know that I was personally try-
ing to talk to some of the aides in Congress. Again, this was about
6 months ago. Senator Biden’s chief aide, and I think he was also
Senator Kerry’s aide.

I was suggesting that we might at least look into a face-saving
way to stop the persecution, because obviously face-saving is so im-
portant in China. To have to say, ‘‘Well, we made a mistake,’’ I
think that might be expecting too much.

Mr. FOARDE. Or we did it because the Americans forced us to do
it.

Ms. MARSH. Right. Something. Very, very sorry. Something to
save face, but to stop it. I did file this lawsuit against former Presi-
dent Jiang and against quite a few other officials, so I am very
close to the details of the persecution.

It is very hard to know completely with your heart, your mind,
and your soul to know that this is going on every single day, every
single minute of the day, and just go about your business. It is
hard. It is very hard.

Mr. FOARDE. Thank you so much. This is very useful.
Ms. MARSH. Thank you.
Mr. FOARDE. Let me turn to a question or two to Mr. Wu Wei.

Again, I do not want to put you on the spot because I know you
are standing in for Ms. Huang. So, if you do not feel comfortable
answering a question, by all means tell me and we will save it for
her for the next time, because I am sure we will be seeing her fre-
quently, as we always do.
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But I did want to go back into the themes in the statement about
SARS and about the lack of freedom of the press, and how that in
many ways exacerbated the seriousness of the SARS crisis last
spring.

Some medical experts say that SARS may, in fact, come back this
fall. There is even more concern because, just in the last couple of
weeks, local authorities in several places in Guangdong have per-
mitted the sale, again, of civets and other animals that have been
associated with new and different types of retroviruses, including
the SARS virus.

So my question really is, given that they have just had this expe-
rience where the government was very embarrassed because the
epidemic spread very rapidly, and it was the lack of information
that made it spread so widely and the suppression of information
that was already available to journalists, is it more likely or less
likely that, if SARS has a resurgence this fall or this winter, that
the same sort of repressive muzzle will be put on journalists that
want to report the facts about outbreaks and what have you?

Mr. WU. Yes, sir. Well, let me start to tell you a personal story.
A friend of mine who is an Italian student was in China, in Beijing,
studying Chinese back in the spring of this year.

He and his Chinese friend did not know about SARS until the
day when he received an e-mail from his family in Italy, and phone
calls as well, to question about, what is going on in Beijing on the
SARS issue? So, he certainly woke up.

He went to the Internet and checked, I suppose, English or
Italian language online newspapers and discovered the SARS cri-
sis. He went back to his Chinese friend and told them about the
SARS crisis in China. None of his Chinese-educated friends, college
students, believed him. So, that is the degree of censorship and
brainwashing in China, in Beijing, among the top university students.

Now, your question is about the future, I guess, what is going to
happen this fall?

Mr. FOARDE. Will there be the same type of restriction on report-
ing SARS information?

Mr. WU. There is no crystal ball. We cannot predict that. But we
can say, in fact, the new Chinese leadership is the same as we saw
before. That is, they have tightened, again, the information circula-
tion. So I suppose and I expect the Chinese news media to not be
reporting on SARS, as they did during the spring.

Mr. FOARDE. So it is more likely that we will see more of the
same instead of learning the lesson.

Mr. WU. I suspect so, sir.
Mr. FOARDE. Unfortunate, indeed.
Kaiser Seyet, Terri Marsh, Timothy Cooper, Wu Wei, thank you

for spending your time with us this afternoon.
If you would like, since we have a couple of minutes, I would in-

vite you to make a final statement to sum up the things that you
would like the people who read the record to remember.

Maybe we would start with Mr. Seyet, if you would like.
Mr. SEYET. You asked me how long it takes Uighur people to get

a passport. Just for example, for my family, I have been here in
the United States for 61⁄2 years. My parents started applying for
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a passport 6 years ago and they have not gotten anything from the
government.

My mother is just a housewife. She does not do anything polit-
ical. My dad is an electrical engineer and has nothing to do with
politics. But it is because I am active here politically, so they have
not gotten a passport yet.

The second thing, about SCO, China has been pressing very hard
on Central Asian countries. It is like, in Central Asian countries,
China does not hesitate going to the addresses and arresting people
by themselves. It is like a part of the Chinese terrorism police can
go there. Sometimes they can arrest people by themselves and take
them to China.

The Uighur refugee problem is worse in Europe. People have
been denied seeking asylum and have been returned due to Chi-
nese Government pressure. We would like the U.S. Senate and
House to pass a resolution to help Uighur refugees.

If they do not give asylum, just do not give them back to China.
China is also a member of the Security Council. They are not obey-
ing the Convention on Refugees as a signatory. So, we would like
to mention this to the Chinese Government to press and to not to
torture and take them back and execute them. Thank you very
much.

Mr. FOARDE. Thank you very much. Very useful.
Terri Marsh.
Ms. MARSH. Well, first, I would like to say that Mike

Jendrzejczyk. I cannot pronounce his name.
Mr. FOARDE. Mike Jendrzejczyk. The late Mike Jendrzejczyk, un-

fortunately.
Ms. MARSH. The Washington director of Human Rights Watch/

Asia said, ‘‘Cloaking the campaign against Falun Gong in rhetoric
about the rule of law does not give any great legitimacy to China’s
crackdown on Falun Gong.’’ He urges that the ban and the crack-
down be lifted and everybody be released immediately.

I would supplement his remarks by urging everyone, not only the
Commission, who knows quite well in this area, but the U.S. Gov-
ernment and the U.S. Department of State, I would single out the
Administration, the Bush Administration, the U.S. Department of
Justice, that all of us need, together, to do what we can to stop the
persecution in China and to do what we can to seriously promote
a rule of law in China as opposed to a rule by law.

I think that by permitting China to continue to cloak the rule by
law in a rule of law, we really foster an environment for the cul-
tural revolution, for the tragedy of Tiananmen Square and for the
latest crackdown against Falun Gong. Thank you.

Mr. FOARDE. Thank you very much. Also very useful.
Mr. Cooper.
Mr. COOPER. Again, I want to express my appreciation to the

Commission, and to you in particular, for taking the time to listen
to the dire case of Dr. Wang Bingzhang. I would like to remind the
Commission that, even at this very hour, he sits in solitary confine-
ment in a 4×4 cell. He is not going anywhere. He is facing life in
prison for crimes he did not commit.
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The Chinese Government offered no evidence whatsoever to
prove their case that he committed any act of espionage, any act
of terrorism. There was simply no evidence provided at all.

The accusation, for instance, that he attempted to organize the
bombing of the Chinese Embassy in Thailand was utterly refuted
when an AP reporter called the Terrorism Department of the Thai
Government and asked whether or not they had even heard of Dr.
Wang Bingzhang, and they said, ‘‘Absolutely not.’’

We do not know anything about these charges, anything about
these suspicions. These were fabricated, trumped up charges that
have no bearing to reality in any way, shape or form.

The United Nations probed this case. They determined that Dr.
Wang Bingzhang did not have any knowledge of the charges
against him, did not have the right to legal counsel or the right to
review his own arrest and detention, and that after the date of his
original detention, he did not benefit from the right of the pre-
sumption of innocence, the right to adequate time and facilities for
his own defense, the right to a fair trial by an independent and im-
partial jury, and on and on it goes.

There is no question that he was run roughshod, that he was set
up by, we assume, the Chinese authorities, since that is where they
would most liked to have seen him, and that he has been denied
all justice under law and under universal principles.

So, again, we implore the U.S. Congress to take to heart his case,
to take to heart the separation from freedom that Dr. Wang
Bingzhang knows, and to support him via a Congressional resolu-
tion to exert all due influence on China to free him at the earliest
possible date. Thank you.

Mr. FOARDE. Thank you very much.
Mr. Wei, if you had a word or two on behalf of Huang Ciping and

the organization, please go ahead.
Mr. WU. Yes, sir. I would like to raise two issues. The first, is

the U.S.-based high-tech companies are transferring high-tech tech-
nology to China, and by doing so are helping the Chinese Govern-
ment to increase the degree of information censorship.

Second, I would like to remind Members of Congress that polit-
ical reform and democratization in China is related to U.S. national
security interests. Thank you.

Mr. FOARDE. That will conclude then, for today, our Open Forum.
We will try to do another one of these probably after the first of
the year.

We will have our next activity on Monday the 22nd. As I said,
I do not have a room yet. But as soon as I do, we will send out
an announcement.

Thank you all for coming this afternoon, and to our speakers for
sharing their views and information with us. Good afternoon, all.

(Whereupon, at 3:41 p.m. the open forum was concluded.)
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PREPARED STATEMENTS

PREPARED STATEMENT OF KAISER SEYET

SEPTEMBER 8, 2003

ESCALATING REFOULEMENT OF UYGHUR REFUGEES

The Uyghur American Association is deeply concerned about the rising number
of peaceful Uyghur dissidents being returned to the People’s Republic of China. Al-
though media attention has raised the deportation of Tibetan refugees from Nepal
and caused governments to act, no such attention has been paid to the escalating
phenomena of peaceful dissents being returned from Central Asian states and Paki-
stan under pressure from the Chinese government.

Before the formation of the Shanghai Cooperation Organization (SCO), Chinese
diplomats would bring accusations of criminal wrongdoing against Uyghur refugees
and seek their deportation. Wanted posters in Chinese and the local language have
been posted on the streets in many cities. The pressure employed against the refu-
gees and their place of refuge can be summed up with this except from a 1996 internal
Chinese Communist Party Document:

‘‘Limit the activities of outside ethnic separatist activities from many sides.
Bear in mind the fact that Turkey, Kazakhstan and Kyrgyzstan are the home-
bases for the activities of outside separatists forces. Through diplomacy, urge
these countries to limit and weaken the activities of separatist forces inside
their border. Take full advantage of our political superiority to further develop
the bilateral friendly cooperation with these countries. At the same time, always
maintain pressure on them. Considering the ethnic separatism activities outside
of the border, carry out all necessary dialog and struggle. Strengthen the inves-
tigation and study outside of the border. Collect the information on related de-
velopment directions of events, and be especially vigilant against and prevent,
by all means, the outside separatist forces from making the so-called ‘‘Eastern
Turkistan’’ problem international.’’

Chinese Communist Party Central Committee Document Central Committee (1996)
No.7 Record of the Meeting of the Standing Committee of the Political Bureau of
the Chinese Communist Party concerning the maintenance of Stability in Xinjiang

When the SCO was formed, official contacts started in the Central Asian war on
terrorism. At that point, the campaign against ’East Turkistan separatists’ had not
been internationalized, but quietly, dissidents continued to be arrested and returned
to face imprisonment, torture and even death, just for leaving the peoples Republic
of China.

After the events of September 11, 2001 and the beginning of the U.S. war on ter-
rorism, Chinese government officials began to equate the peaceful expression of
thought with terrorism. In many official Chinese government statements, terrorism
and separatism appear side-by-side as crimes to be fought.

The criminalization of peaceful ideas is not condoned by the U.S. Constitution nor
any international body or agreement, yet such a tactic is used to repress dissent in
countries that neighbor the PRC. The entire process should be viewed as an exten-
sion of the Chinese government Police State.

The Convention Against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment provides that ‘‘no State Party shall expel, return (‘refouler’) or
extradite a person to another State where there are substantial grounds for believing
that he would be in danger of being subjected to torture.’’ The principle of non-
refoulement is a basic right of all people that flee tyranny and oppression and clearly,
according to the annual U.S. Department of State Human Rights Report, the Peo-
ple’s Republic of China abused the rights of citizens accorded under their constitu-
tion. Abuses included instances of extrajudicial killings, torture and mistreatment
of prisoners, forced confessions, arbitrary arrest and detention, lengthy incommuni-
cado detention, and denial of due process. Such compelling evidence from the U.S.
State Department merits attention to safeguard the human rights of people escap-
ing oppression in the People’s Republic of China.

The Uyghur American Association recommends that the U.S. government, in its
official dealings with Central Asian states, including Pakistan, Nepal, Kazakhstan
and Kyrgyzstan,
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1 Since 1999, the United States Commission on International Religious Freedom has Des-
ignated China as a country of particular concern. See, e.g., Report Of The United States Com-
mission On International Religious Freedom, 25 (May 2002).

• Reinforce the ideal of the rule of law, namely, the principle of non-refoulement
with regard to people escaping persecution and oppression from the People’s Re-
public of China;

• Raise concerns about the treatment of refugees and their rights as guaranteed
under the U.N. Declaration of Human Rights;

• Raise the issue of forced repatriations, the abuse of human and civil rights before
the proper U.N. bodies, and

• Press for meaningful reform and change within the People’s Republic of China
such that so many do not feel compelled to flee their homeland.

PREPARED STATEMENT OF TERRI MARSH

SEPTEMBER 8, 2003

THE RULE BY LAW IN CHINA TODAY

According to Jeremy Cohen in his ‘‘The Plight of Criminal Defense Lawyers,’’ pre-
sented to this commission on July 26, 2002, China’s entire criminal process is in
need of radical reform. In his view, a ‘‘radical, long-run political restructuring would
be necessary to bring the PRC’s criminal process into compliance with [even] mini-
mal international standards.’’ A cursory look at the problems Professor Cohen iden-
tifies reveals at least two types. On the one hand, the practice of criminal law in
China itself violates the body of Chinese law, which includes but is not limited to
the Constitution, the Penal Law, Prison Law, and Police Law. For example,
although both the Constitution and Police law prohibit interrogation to produce (en-
forced and hence false) confessions, police interrogation and torture is a fairly com-
mon practice in China, as illustrated in many of the Country Human Rights Reports
published by our Department of State. Specific instances described include torture
by electric shock and the shackling of hands and feet; confinement of practitioners
in mental hospitals; use of excessive force in detaining peaceful protesters; the death
of more than 200 practitioners while in police custody with many of their bodies
bearing signs of severe beatings and torture.; and the cremation of bodies before rel-
atives examine them. See, U.S. Department of State, Country Reports on Human
Rights Practices—China (2000) Available at http://www.state.gov/g/drl/rls/hrrpt/
2000/eap/684.ht1

On the other hand, in addition to Chinese violations of their own legal codes, the
second type of problem identified by Professor Cohen has to do with the promulga-
tion of rules, in the form of administrative orders, articles of legislation, notices pro-
mulgated by all sorts of entities and bodies, including even the courts. These create
exceptions to the already drafted rules of law which put some disfavored group or
class at a disadvantage in securing the rights the State acknowledges they have.
In Jerome Cohen’s piece, of course the disadvantaged are all of those accused of
crimes, especially those accused of political crimes, and all of those trained to defend
those accused of crimes—the criminal defense bar. In spite of the so called right to
counsel afforded to all citizens, the People’s Republic of China promulgated an ex-
ception for Falun Gong. As indicated in an announcement promulgated by the Judi-
cial Bureau of Beijing, (see appendix), this notice as a practical matter denies all
Falun Gong practitioners their constitutional right to legal counsel. Similarly, long
after Falun Gong practitioners had been unlawfully arrested in China, the ‘‘anti
cult’’ law was passed retroactively by the People’s Congress to eradicate the practice
by the label of evil cult. To up the anti even further, a third rule was promulgated
in the form of a notice by the Supreme Court. It states that all persons who practice
Falun Gong practice an evil cult. By such a notice, the Supreme Court has under-
mined not only the independence of the judicial branch of government, it has also
undermined its modus operandi and raison d’etre—to hear cases and render rulings.
Before trial, with or without a trial, if you practice Falun Gong in China, you are
guilty as charged. With or without an attorney, the deck is stacked.

The two above referenced types of problem identified by Professor Cohen are ref-
erenced in Ronald Dworkin’s A Matter of Principle (1985 Harvard University Press).
Chapter two, ‘‘Political Judges and the Rule of Law,’’ is especially relevant since it
distinguishes between two definitions of the ‘‘rule of law.’’

There is the rule-book conception, which insists that the ‘‘power of the state not
be exercised against individual citizens except in accordance with rules explicitly set
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out in a public rule book available to all The government as well as ordinary citi-
zens must play by these public rules until they are changed, in accordance with fur-
ther rules about how they are to be changed, which are also set out in the rule
book.’’ Id at 11. Those who subscribe to this view tend to care less about substantive
justice—are the rules fair, do they protect individual rights, is it feasible to believe
that such rules will in deed is enforced. As narrow a conception as this is, there
is not question that China has indeed violated the rule-book definition of the rule
of law, not only during the Cultural Revolution, the tragedy at Tiananmen, but also,
and most notably now during the latest persecution of Falun Gong. Those just stat-
ed above as well as those stated below are examples of this formulation.

There is a second formulation, which permits us to further evaluate state law to
see if it is consistent with even minimal international standards of law and, thereby
permits us to distinguish between a rule of law, and the rules promulgated by, for
example, the Nazis in WWII. This latter formulation additionally illustrates how in
fact what is packaged in China as a rule of law, is in fact and indeed a rule by
law.

In this second more expanded formulation of a rule of law, Dworkin observes that
‘‘Citizens have moral rights and duties with respect to one another and political
rights against the State as a whole. This formulation insists, ‘That these moral and
political rights be recognized in positive law, so that they may be enforced upon the
demand of individual citizens through courts and other judicial institutions.’ Id, p.
12. This second conception requires more—including a judicial branch which oper-
ates independent of legislative and executive branches; an array of due process
rights such as oversight of the judicial process itself, right to a fair trial, right to
cross examine one’s accusers etc. And of course a right for all to secure the rights
the State acknowledges they have. In this formulation, the promulgation of new
rules to deprive Falun Gong practitioners of their constitutional and legal rights
itself signals that we are dealing with something other than the rule of law in
China today.’’

As a China expert noted recently, what appears as a rule of law in China is in
fact a rule by law. Unlike the former, the latter is characterized by the state’s use
of the law itself to disfavor groups, to single out groups for unfair punishment, or,
as in China and Nazi Germany, to oppress, torture, exterminate or eradicate groups
or classes of persons in ways that shock the conscience and cause one to wonder
anew—how can we be so noble and so base, and all be of the same human stock?

Actually it’s important to note that a rule by law is nothing new in China. It was
used to create and implement the Cultural Revolution. It was used to stifle the stu-
dent democracy movement stated at Tiananmen. It is used to squash labor move-
ments, any and all criticism of the government. Most notably and most recently it
is used to deprive all persons who subscribe to the principles of Falun Gong of the
right to think for themselves, the right to a moral conscience, the right to religious
freedom, to freedom of speech, to assemble freely and peacefully, to appeal illegal
laws of their legislature and farcical rulings of their courts. It is used and continues
to be used to torture persons who refuse to relinquish any of the aforementioned
rights not for 1 day, or two days, but endlessly for years on torture devices which
can only bring tears to the eyes of those who truly contemplate what they are.

But in its latest guise, it is especially troubling and pernicious. In the very begin-
ning of the persecution of Falun Gong, it appears visibly and clearly when (1) By
order of former President Jiang, the police arrest Falun Gong practitioners without
legal ground, (2) The former president himself defines the crimes retroactively, by
trying to persuade the French newspaper Figaro, that Falun Gong, a peaceful medi-
tative form of cultivation, is instead an evil cult, (3) By executive order, the legisla-
tive branch passes the infamous anti cult law to legitimate the illegal arrests by
outlawing whatever range of meanings are referenced by the over broad and uncon-
stitutionally vague phrase ‘‘evil cult,’’ and (4) When the Supreme Court instead of
ruling on cases, expounds on the nature of Falun Gong by issuing a notice declaring,
at the behest of former President Jiang, that indeed Falun Gong is an evil cult, and
therefore even before or without a trial, all who espouse its principles are guilty of
criminal acts. Not very different from the Nazis forcing Jews to wear the yellow tri-
angle to identify themselves as enemies of the state, and hence not deserving of the
rights afforded its genuine members.

Its beginning is replicated in its implementation. In early June 1999, former
President Jiang gave a speech to the Politburo of the Central Committee of the Chi-
nese Communist Party wherein he creates the Office 6/10, a Gestapo organization
mandated to usurp proper functions of all three branches of government, of impor-
tant sectors of civil society, as well as private sector businesses and associations.
Officials of this office are stationed in the appeals office where they are known to
beat up FLG practitioners who attempt to file an appeal in accord with rights af-
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forded to all citizens by the constitution. Officials of this office are stationed in
schools, police stations, hospitals, mental hospitals, detention centers, labor camps,
re-education centers. They issue the orders to doctors to force feed Falun Gong prac-
titioners who refuse to admit that their spiritual beliefs are corrupt. They order the
prisons’ guards to place Falun Gong practitioners in cells with the most violent
criminals where they are beaten if not to death then to near death regularly. They
are stationed above the Ministry of Foreign Affairs and instruct Ambassador staff,
and those working abroad how most effectively to expand the persecution to those
who practice Falun Gong here in the United States. Most pertinent herein, they too
promulgate rules and the rules they promulgate are not only inconsistent with
standards of common sense, decency, and morality, but they are also rules estab-
lished and promulgated to systematically, efficiently and effectively persecute Falun
Gong practitioners and eradicate the practice utterly from the mainland of China,
once and for all.

Finally, there are the sham show trials. According to an eyewitness of one such
trial, after the government’s only witness admitted he’d never met or heard of the
defendant before the onset of his trial, the Judge without any evidence whatsoever
still found him guilty as charged.

According to Mike Jendrzejczyk, Washington Director of Human Rights Watch’s
Asia Division, ‘‘cloaking this campaign in rhetoric about the ‘rule of law’ doesn’t give
any greater legitimacy to China’s crackdown on Falun gong . . . The official ban
. . . should be lifted; the government’s pronouncement that it is a true cult and that
it must be suppressed must be rescinded. All Falun Gong members in detention, for-
mally charged, or sentenced to labor camps for peaceful activities should be released
immediately.’’ Id.

I would supplement those remarks by suggesting that we do all we can to promote
the rule of law in China. That this Commission continues to do it can. Because a
rule by law is dangerous not only for the harm it wreaks internally, but because
as long as the rule by law is the norm, such atrocities as the Cultural Revolution,
the tragedy at Tiananmen, and most unfortunately and notably the genocide it now
perpetrates against Falun Gong will continue under the cloak of a rule of law.

PREPARED STATEMENT OF TIMOTHY COOPER

SEPTEMBER 8, 2003

THE KIDNAPPING, DETENTION, SUMMARY TRIAL, AND SENTENCING OF

DR. WANG BINGZHANG

Distinguished representatives of the Congressional-Executive Commission on
China: My name is Timothy Cooper, and I am the executive director of Worldrights,
a non-governmental organization dedicated to human rights advocacy worldwide. I
have the honor today to speak to you about the shocking case of Dr. Wang
Bingzhang, who was recently kidnapped, detained, summarily tried and sentenced
to life in prison in China for crimes he did not commit. Unable to attend these hear-
ings today, Dr. Wang’s family, including his parents, brother, sisters and children,
wish to convey their appreciation to this commission for its interest in Dr. Wang’s
dire and deeply troubling circumstances. For at this very hour, he languishes in soli-
tary confinement in a Chinese prison cell, facing the prospect of living out the rest
of his life in a 4×4 foot cell.

In many ways, Dr. Wang’s story mirrors that of the thousands of other well-
known and lesser well-known political prisoners, who have also confronted the bru-
tal ire of the Chinese government for standing up for universal principles and world
rights in the face of severe and sustained oppression, more frequently than not at
the expense of their own freedoms, their own rights, and yes, even their own lives.

But in other ways, Dr. Wang’s case is uniquely situated. The government’s cal-
culated treatment of Dr. Wang appears to mark a new nadir in the annals of political
oppression in China. Indeed, it is Dr. Wang’s family’s contention that the deliberate
and unconscionable actions taken against him by the Chinese government crossed
an important moral and political divide that should raise a series of red flags in
the West and around the world about the direction China’s human rights policies
may be headed.

It is for this reason that the U.S. government—the world’s champion for the
human rights—should not and must not turn a blind eye to the fate of Dr. Wang.
Having himself stood tirelessly, if not heroically, for the civil and political rights of
1.2 billion of his own people in China for over 20 years as an exiled Chinese citizen
and a permanent U.S. resident, we believe that it is morally incumbent upon the

VerDate 11-MAY-2000 15:20 Nov 18, 2003 Jkt 000000 PO 00000 Frm 00029 Fmt 6601 Sfmt 6621 90434.TXT China1 PsN: China1



26

United States—and in particular the United States Congress—to stand with Dr.
Wang in his greatest hour of need.

In June 2002, Dr. Wang and his two companions, Yue Wu and Zhang Qi, flew
to Vietnam to meet with mainland Chinese labor leaders in order to explore possible
venues for cooperation between the overseas pro-democracy movement and the ris-
ing labor movement. The strategic concept was to marry the head of the democracy
movement with the body politic of the fledgling labor movement. Such a powerful
marriage of political convenience would undoubtedly strike unholy terror in the
hearts of Chinese authorities. It is therefore understandable that the Chinese gov-
ernment would stop at nothing to try to thwart the development of such a poten-
tially potent strategic alliance.

On June 27, 2002, Dr. Wang, Yue Wu and Zhang Qi were abducted from their
hotel lobby by about ten men, posing as Vietnamese policemen, only a short time
after meeting with a labor leader in the border town of Mongcai. According to Yue
Wu and Zhang Qi, two of the men spoke with Chinese, not Vietnamese, accents.
Told that they were wanted for questioning at the police station, they were taken
to an awaiting van. Soon they realized they were not being driven into town, but
out-of-town.

They arrived at the Beilun River, where Dr. Wang was forcibly removed from the
van and beaten because he refused to board a boat that stood waiting for them.
Forcibly taken aboard, they were escorted across the river and into China. Once on
shore, the leader of the group revealed a picture he had with him of Dr. Wang. With
satisfaction, he compared the picture with Dr. Wang’s face. He had found his man,
all right.

Later, a new band of men arrived and took charge. This time they were all Chi-
nese. Dr. Wang and the others were blindfolded and taken by car to a nearby hotel,
where the ‘‘kidnappers’’ demanded a ten million dollar ransom. Naturally, Dr.
Wang, Yue Wu and Zhang Qi carried no such sum. They provided their captors with
family contact information, including all cell phone numbers. But no family mem-
bers were ever contacted. No ransom was ever demanded.

After being detained in the hotel with papered windows for about a week, Dr.
Wang and his companions were taken to a Buddhist temple near Fangchenggang,
in remote Guangxi province. There their ‘‘kidnappers’’ abandoned them, still bound
and without warning. Moments later, the Chinese police arrived—in the words of
the Chinese authorities—‘‘to rescue’’ them.

But Dr. Wang, Yue Wu, and Zhang Qi found only continued detention. The three
were kept in police custody until the following day when they were transferred to
separate detention centers. There they were held incommunicado for over 5 months.
All the while, the Chinese government denied any knowledge whatsoever of their
whereabouts.

In December, the government finally announced that it was, indeed, holding Dr.
Wang and his two companions. Dr. Wang was charged with ‘‘espionage’’ and ter-
rorism.’’ The others were set free. Yue Wu returned to Paris in December and Zhang
Qi was placed under house arrest until her return to the United States in March.

Meanwhile, Dr. Wang was summarily tried in a 2-hour, closed trial. His lawyer
received the case only a week or so before the trial and stated that he had no experi-
ence in such cases. In February, Dr. Wang was sentenced to life in prison for his
alleged crimes of ‘‘espionage’’ and ‘‘terrorism,’’ though no evidence was ever offered
by the Chinese government to support its outrageous allegations. All the while, Dr.
Wang has maintained his innocence. His appeal was later rejected and Dr. Wang
was taken into solitary confinement, where he has remained ever since.

In July 2003, however, the Office of the U.N. High Commissioner for Human
Rights issued Opinion No 10/2003, regarding the case of Dr. Wang, Yue Wu and
Zhang Qi. In its written opinion, the UN’s Working Group on Arbitrary Detention
concluded that, among other things, the detention of Dr. Wang, Yue Wu and Zhang
was arbitrary and a violation of international law. It noted that during Dr. Wang’s
first 5 months in detention, he ‘‘did not have knowledge of the charges, the right
to legal counsel, or the right to judicial review of the arrest and detention: and that,
after that date, he did not benefit from the right to the presumption of innocence,
the right to adequate time and facilities for defense, the right to a fair trial before
an independent and impartial tribunal, the right to a speedy trial and the right to
cross-examine witnesses.’’ Nor did the U.N. find any basis for China charges of ‘‘es-
pionage’’ and ‘‘terrorism.’’

It concluded its opinion by calling on China to take ‘‘the necessary steps to rem-
edy the situation of Wang Bingzhang and bring it into conformity with the stand-
ards and principles set forth in the Universal Declaration of Human Rights.’’ In
other words, it called on China to free him.
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Representatives of the Commission, Dr. Wang was trained as a lung surgeon. He
earned his Ph.D at McGill University in coronary-arterial research. Yet, he chose
to devote the best years of his life to promoting human rights and democracy for
the people of China, famously stating that ‘‘Medicine can only cure a few patients,
but cannot cure the disease of a nation.’’ Now—in ill health himself, suffering from
depression, gastritis, varicose veins and Phlebitis, without the benefits of Western
medicine, he faces the prospect of an interminable prison sentence in a 4×4 ft. cell
for crimes that he did not—could not—commit.

But as much as he requires medical assistance, Dr. Wang also requires the gen-
erous assistance of the U.S. Congress. Dr. Wang’s family respectfully requests that
this Congress pass a joint resolution on his behalf, calling on the Government of
the People’s Republic of China to release him on medical grounds at the earliest pos-
sible date, and to abide by the legal opinion rendered by the United Nations in his
arbitrary detention case. We believe such a resolution would reaffirm America’s
commitment to human rights in China and honor a man who has dedicated his life
to the freedom and human rights of so many others.

Thank you.
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1 Attachments 1 through 5 appear on the Commission’s Web site (www.cecc.gov) in Chinese.

SUBMISSIONS FOR THE RECORD

PREPARED STATEMENT OF CIPING HUANG, EXECUTIVE DIRECTOR, WEI JINGSHENG
FOUNDATION AND HUMAN RIGHTS CHAIR, INDEPENDENT FEDERATION OF CHINESE
STUDENTS AND SCHOLARS (IFCSS)

SEPTEMBER 8, 2003

NO PRESS FREEDOM IN CHINA AFTER SARS

My name is Ciping Huang. Today, I am making a statement on behalf of the Wei
Jingsheng Foundation and the Independent Federation of Chinese Students and
Scholars, regarding the current news media and information channels being con-
trolled by the Chinese government.

Early last spring, the China press got unexpected world attention because of
SARS. The initial cover-up by the government resulted in terrible consequences in-
cluding panic and many deaths in China. However, only after the disease spread
overseas and caused an international outcry, was the Chinese press loosened and
allowed to give out the number of deaths and related health information, trust-
worthy or not. As a result, kindhearted people around the world have an increased
hope for Chinese press freedom. As an old saying said: a loss may turn out to be
a gain; the SARS storm might bring a positive reform to the Chinese press.

Of course, the world should welcome each step of progress toward democracy and
freedom, no matter how small the step might be, if only it is a sincere step. How-
ever, people must be wary of illusions or wishful thinking. Without a systematic
guarantee in China, any step forward could be easily taken away by the govern-
ment.

The freedom of the Chinese press has long been a goal that Chinese people have
pursued. During the 1989 Tiananmen democracy movement, many young people
sacrificed their lives for this goal. For a short few days, the Chinese people thought
they gained that freedom, only be crushed by tanks and the government propaganda
machine later on. Now there are still many people both on the China mainland and
abroad struggling hard to get even one private newspaper or magazine published
in China. So far, has anything changed? The only one real voice to be heard in
China is the voice from government. Non-governmental approved voices are cut and
muted.

The sad reality is: China has not gained more press freedom since SARS.
Even during the seeming opened crack of reporting on SARS, very little attention

was given to the Chinese government’s decree to ‘‘severely punish the rumor spread-
ers.’’ Several dozen people were arrested for spreading the news about SARS.

In June 2003, the Chinese Communist Party Central Propaganda Department
criticized more than 10 major well known newspapers and magazines, such as
<Beijing Communication>, <Three-United Life Weekly>, <Finance> etc. The cited
issues included SARS and the reporting on corrupted officials. After this criticizing,
some ‘‘sensitive articles’’ had to be ‘‘killed’’ before publishing. Especially those arti-
cles reporting on Doctor Jiang (who first appealed to open truth on SARS) got tight
censorship by the government and many articles were cut. Due to the new regula-
tions, SARS reporting is not a free topic but has a very clear and disciplined line
that the most journalists have no guts to cross. The forbidden topics also include:
the North Korea nuclear crisis, the nuclear submarine 361 explosion case, and Zhou
ZhengYi, the top corruption case in Shanghai. (See attachment 1.) 1

In recent months, the government has had more meetings to call for ‘‘The Reform
of China Press and Publication.’’ The proposals included cutting the number of to-
tally controlled newspapers, clarifying the ‘‘Party’s disciplines’’ and emphasizing the
purpose of propaganda etc. However, as Cai YongMei, The executive editor of Hong
Kong’s <Open> magazine (Kai1Fang4) analyzed: ‘‘I think the government doesn’t
want to lose the control of media. Light issues and non-sensitive topics might get
loosened, but serious topics, or those they think are principal issues will be held as
tightly as before.’’ (See attachment 2.)

Last month, the veil over this ‘‘reform’’ was finally lifted. The Chinese government
finally decreed their detailed regulations without a sign of real reform. These regu-
lations demonstrated further the hard-line face of the central government that tries
to make a successful and strict control over the news media. In particular, the regu-
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lations ask for strict censorship, and include dismissing and appointing the leaders.
(See attachment 3.)

Also in the summer, the Chinese news media and universities and academic/re-
search institutes received notices from the government clearly stating prohibitions
to discuss certain issues, in particular modifying the constitution, political reforms,
and the 1989 Tiananmen democracy movement.

We want to emphasize that China has a long way to go toward real press free-
dom. The root of the problem lies in the system, which has been there for over half
a century under the Chinese Communists’ rule. The following facts are some of our
highest concerns. The problems still exist after SARS.

1. There is no real private press in China and no independent journalism under
the Chinese Communists’ one-party leadership.

So far, except for some pointless papers and local small magazines (e.g. equivalent
to ‘‘how to do make-up’’), China doesn’t have a single newspaper or magazine owned
by a non-government agent or company. The registration of a press is a very com-
plicated and strict step. The government at any time can easily crush a newspaper
or magazine agent/company if it violates the government regulations, or even just
displeases some officials.

2. Internet Censorship is a serious abuse of the basic human right of ‘‘right to
knowledge.’’

If you are in China and open ‘‘Google’’ or ‘‘Yahoo!,’’ you won’t be able to find many
web sites that you can see in other countries. Since August 31 this year, Chinese
government shutdown the search machine ‘‘Google’’ in China again. Just before
every political event, Internet become one more place for the Chinese Communists
to tight their ‘‘strict strike’’ control. According to latest report by Central Agency,
the government has 300,000 people policing the Internet, including 30,000 profes-
sional work for the National Security Department, to monitor and filter news and
e-mails, to shutdown web sites and to give warnings to people who make ‘‘undesir-
able’’ web pages or posts on the Internet. Unless technically specially handled, E-
mails from dissidents such as me are often rerouted through the police bureau be-
fore reaching the intended recipients, and are often rejected and even be confiscated
without acknowledgement. In some cases, the recipients are harassed, or interro-
gated by the secret police. It surely is amazing that while this government has
failed to control ‘‘forbidden pornographic materials’’ on the Internet, it is able to put
a pretty good handle on the dissident voices and even just plain news.

The censoring not only applies to the news and articles posted in foreign web
sites, but also to local people who join ‘‘chat rooms.’’ Liu Di, a 19 year old college
girl, has been detained for months because of some words and essays she posted in
a chat room.

Yet, this type of the censorship is just part of the integral policing system in
China. As the other side of traffic, I was told by a friend whose sister worked to
examine the mails from overseas that one-third of all mails went through inspec-
tion, beyond even ‘‘targeted mails.’’ In addition, phone tapping is common and public
knowledge in China, and is not just applied to the dissidents and activists.

3. Brave journalists and liberal editors often get in trouble, and some are put in
prison just because they report the truth or speak from conscience.

While over all, Chinese people are the victims of the Chinese Communists’ propa-
ganda machine; Chinese news media workers are the direct victims. In the last 5
decades, many of them lost their freedom or even lives for it. One of my friends,
Wu XueCan, who was an editor for People’s Daily, was put in prison and tortured
after the 1989 Tiananmen movement for his effort to bring truth to the people.

Many liberal editors and reporters got laid off or even put in prison for reporting
on corrupted officials, on the common people’s suffering, or just expressing (or even
just allowing) a different view from the government. They make a long list. Here,
I want to mention a few:

(a) Gao Qinrong, a journalist who reported about corruption on the irrigation
system flaw in ShanXi Province, received 13 years in prison. (Attachment 4 is
an article written by Yu Jie, an established scholar in China, about Gao.)

(b) Qi YanChen, editor, was prosecuted for ‘‘spreading anti-government mes-
sages via the Internet’’ by submitting articles to places such as the pro-democ-
racy electronic newsletter VIP reference. He was sentenced 4 years.

(c) Teng ChunYan, an American citizen and a Falun Gong practitioner, re-
ceived 3 years in prison for serving as a source on Falun Gong for news organi-
zations.

(d) An Jun was the founder of the China Corruption Monitor. His writings
were used as evidence of anti-state activities and he was sentenced 4 years. (In-
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terestingly enough, An’s verdict was not announced until April 19, 2000, the
day after the U.N. high commission on human rights failed to pass a US spon-
sored resolution to condemn Chinese human rights abuses.)

(e) Jiang QiSheng, journalist and political dissident, just finished 4 years jail
time in May for his pro-democracy articles including an essay to honor June 4
victims.

(f) Huang Qi, Internet publisher and web host, is still in prison for publishing
stories about human rights abuses, governmental corruptions, and June 4
Tiananmen.

(g) Yang ZiLi, etc. (4 youths), was sentenced lately (after SARS) for academic
discussion.

4. To survive one must to speak the Party’s tongue.
It is very common for editors to have to cut some ‘‘sensitive sentences’’ when they

review articles in newspapers or magazines. The most sensitive parts are not por-
nography issues, but those related to the political issues. There is no evidence for
a change in this situation.

From very reliable channels, I know that the editors working in newspapers and
magazines can only have part of their own minds, if they care about their life or
their family’s future. They consistently have meetings to ‘‘listen to the government’s
opinion,’’ that usually announce some ‘‘important regulations’’ of how to report cer-
tain sensitive events. ‘‘Keep the same tone with Party’’ is the first rule for all jour-
nalists in China. Some of my editor friends say that they don’t have their own
tongue but the Party’s tongue.

5. China has been rated ‘‘the second worst country for freedom of press and
speech.’’ The bias, misleading, even false news serve for Chinese government’s agen-
da.

On sensitive issues, only the government will have the right to decide if the news
can be opened to the public, and when and how. For example, the unemployed work-
ers’ unrest in Northeast China will be suppressed in any newspaper with the ‘‘rea-
son’’ of ‘‘not disturbing the stability of the country.’’ Early this year, in my home
town, Hefei City, when thousands students took to the streets to protest the wrong-
ful deaths of their fellow students, no reports appeared for days in the official news
media even though the city residents knew something happened because of the par-
alyzed traffic and angry crowd.

Government events cannot be revealed on time without the Party’s control. Most
of them become ‘‘top secrets.’’ The Chinese people have little chance to know what
their ‘‘people’s government’’ does or will do. Even foreign correspondents based in
China cannot get timely news—they face routine surveillance and need special per-
mission for leaving their city of residence.

For important world events, even though some city people can watch the news
from foreign satellite broadcasts (not very easily), most will be influenced by the
media controlled to report only the news the government wants people to believe.
For example, the reporting of the Iraq war was totally biased—Saddam became a
‘‘hero’’ in the reports. Of course, this case is only one of many illustrating how the
controlled news media has been misleading many Chinese people in an effort to re-
alize the government’s own agenda. Dislike and even hate of America is on the
agenda. One of the most noticeable expressions is that the news media becomes the
government’s tool to fan up ‘‘nationalism.’’ Many more examples can be found that
cover almost all important world events, such as the North Korea Nuclear crisis,
Taiwan across the Strait, and the American pilots being shot down in HaiNan,
China.

6. The Chinese people don’t trust the news if it is presented by the Chinese gov-
ernment.

Chinese people do not have faith in the Chinese government. They always know
that their government cheats. They do not trust the government and what it says.
Yet, for fear of their lives, their freedom, and their families, most people could not
and do not dare to voice their hope for a free press.

During the beginning period of SARS, Chinese people, especially those living in
the big cities such as Beijing, Nanjing, and Shanghai, relied on the news sent by
their overseas relatives. Some of my friends who worked in the USA told me that
they were very busy looking for SARS news and were sending it immediately back
to China so that their family members would have a timely updated true picture
of the cases.

Those people who don’t have overseas relatives usually rely on BBC, Voice of
America, Radio Free Asia, or other overseas media since they have less confidence
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1 Kery Wilkie Nunez is a Falun Gong practitioner and a legislative director for a national
Latino organization in Washington, DC.

on their own government’s report. Everybody knows the phrase ‘‘In China, we only
have one voice.’’

After SARS, Chinese people still do not have confidence in the government media,
especially on political issues or other important issues.

Attachment 5 is an article on the subject that was by an overseas Chinese that
returned to China.

7. Foreign Investment and Internet will not bring free press to China.
Many foreigners, especially foreign investors, argue that their investment will

bring freedom including press freedom to China. The Chinese government has also
quietly encouraged such kind of notion, including making academics and Western
politicians believe in it. On the other hand, Chinese government rightly pointed out
that ‘‘the News Media is a special enterprise that does not follow the rule of ‘who
invests in it, owns it.’ ’’ The government specifically stated that ‘‘the news media is
a State enterprise’’ which applies to all the newspapers.

Similar ideas apply to the Internet. The Internet and advanced computer tech-
nology have become the tools for government monitoring and suppression of dis-
sidence. It is a shame that a US company like Yahoo! has voluntarily cooperated
with the Chinese government’s requirements and made the guarantee to filter con-
tents disliked by the government. It is more a shame for Western companies to work
closely with the Chinese government to create the product ‘‘Golden Shield’’ which
blocks information transfer and tracks addresses and messages to help make state
policing the best in the world. (For detail about ‘‘Golden Shield,’’ please visit an arti-
cle on DaJiYun at: http://www.dajiyuan.com/gb/2/5/6/n188071.htm.) What is the
difference between doing these things and the exporting of high military technology
to China a few years ago?

Here we urge the freedom and democracy loving American people and the US
Congress to examine these issues and to prevent these moneymaking deals on the
price of Chinese people’s human rights and freedom.

To summarize our statement, there is no press freedom in China, even after
SARS. The support and effort from the outside world will always be necessary and
important. But first, we must know the real picture and what is really happening
in China. Any credence or wishful belief of press freedom coming soon in China is
not only concluding a wrong judgment, but also might hurt the people who have
been and will be sacrificing their lives for China’s press freedom. The Wei Jingsheng
Foundation and IFCSS wish you can carefully evaluate the situation based on valid
facts and continuously push the Chinese government for the better.

Thank you.

PREPARED STATEMENT OF KERY WILKIE NUNEZ1

SEPTEMBER 8, 2003

THE PERSECUTION OF FALUN GONG IN CHINA

Thank you for the opportunity to submit a written comment on the persecution
of Falun Gong in China. In particular, I would like to discuss the detention and tor-
ture of American citizen Charles Lee.

Dr. Charles Lee traveled to China in January of 2003. The moment he stepped
off the plane, he was detained and beaten by Chinese authorities. He was later
rushed through a show trial and ‘‘sentenced’’ to 3 years in prison for a crime he did
not commit. On a previous business trip to China, Charles considered tapping into
a local cable to expose the human rights violations against Falun Gong practi-
tioners. He never considered sabotaging any TV or radio equipment (which is what
he was accused of). Nor did he ever do a broadcast.

From a 95-page letter that Dr. Lee managed to get to the U.S. Consulate only
by means of an 8-day hunger strike, as well as from information provided by the
U.S. Consulate in Shanghai, we understand that Dr. Lee has endured severe abuse
while in prison.

He was forced to wear smelly winter clothes on unbearably hot days; he was de-
prived of sleep for 3 days; he was handcuffed in a very painful position for over 72
hours. Police intentionally tightened the handcuffs into his flesh to make it more
painful, leaving scars on his wrists. He was also handcuffed for 130 hours while try-
ing to write his appeal to the Court. At least twice, he was force-fed (a type of tor-
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ture that has resulted in the death of many Falun Gong practitioners). The Chinese
authority intentionally left the tube in his body for 4 hours to torture him. And
worst of all, the Chinese authority put tremendous pressure on Charles’ elderly par-
ents (his mom had leukemia) in an attempt to break Charles’ will. Charles didn’t
want his parents to witness his suffering, as he was very concerned about their
health.

To understand why any Falun Gong practitioner would risk his or her life to
broadcast human rights violations in China, one must first understand how China
controls the media and fabricates lies to deceive the viewer into accepting the re-
gime’s viewpoint. China uses its state-controlled media—print, radio, propaganda
shows, Internet blockade, etc.—to spread lies about a very peaceful spiritual practice
that has brought millions good health and inner peace. According to an article of
July 23rd in The Washington Post, entitled ‘‘China’s Spiritual Outlaws,’’ China
makes accusations and uses the word ‘‘cult’’ in describing Falun Gong in order to
sow confusion, suspicion, and indifference among outsiders. The article explains that
Falun Gong does not meet the definition of cult. ‘‘It does not coerce obedience, brain-
wash its members, gouge them for money or compel worship of its founder, Li
Hongzhi. It doesn’t wear down their egos, then build them up in the new image of
the spiritually transformed.’’ Yet, China’s state-controlled media spreads rumors to
the contrary, meanwhile the books are banned from the public.

Meanwhile, the government pressures everyone in society (professors, companies,
schools, neighbors, family members, etc.) to report on Falun Gong practitioners.
Some Chinese people are deceived by the media and are misled to believe that they
should report on their neighbors if they practice Falun Gong. What they don’t know
is that they are reporting on innocent people who may be sent to a torture camp.
Torture of Falun Gong practitioners is well documented in the free world. Yet, there
is no way to educate the Chinese public about this, as a person may lose his life
for distributing a flier.

Recently, we learned that Chinese authorities forced an abortion on a Falun Gong
practitioner in her seventh month of pregnancy simply because she refused to give
up her beliefs. She was restrained while an abortion-inducing drug was given to her.
While abortion is relatively common in China, most Chinese citizens probably don’t
know about this baby, which struggled in its mother’s womb for 40 hours before it
died. Afterwards, the mother struggled to deliver the dead baby.

Perhaps a small dosage of truth would affect the views of a seemingly indifferent
populace. In fact, Falun Gong’s broadcast’s in China has allowed many Chinese citi-
zens the opportunity to see both sides of the story and follow their own conscience.

However, no one should have to risk his or her life to tell a story. It is my hope
that, with the guidance of the CECC, the United States will play a key role in im-
proving information exchange in China. I also hope that the rescue of Dr. Charles
Lee and other Falun Gong practitioners from China will become a priority for the
U.S. How the U.S. treats human rights issues will send a very important message
to China’s new leadership.

Æ
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Congressional-Executive Commission on China

*Additions in bold italics, deletions in brackets.

Constitutional Amendments To Be Considered by the National People’s Congress in March 2004

(Changes proposed at the Third Plenum of the 16th CCP Central Committee in October ‘03 and approved for NPC consideration by the NPC Standing Committee in December ‘03.)

Section Description of Proposed Amendment Provision if Amended (English)* Provision if Amended (Chinese)* Commentary
Preamble

Paragraph 7
• Adds the Three Represents Theory to

guiding ideologies in the Preamble.
• Makes a minor change to wording related

to building socialism with Chinese
characteristics.

• Adds the promotion of “the coordinated
development of material civilization,
political civilization and spiritual
civilization” as a task of the Chinese
people.

“The victory of China’s new democratic revolution
and the successes of its socialist cause have been
achieved by the Chinese people of all nationalities
under the leadership of the Communist Party of
China and the guidance of Marxism-Leninism and
Mao Zedong Thought, and by upholding truth,
correcting errors and overcoming numerous
difficulties and hardships.  Our country will remain
over a long period of time in the primary stage of
socialism.  The basic task of the nation is to
concentrate its efforts on socialist modernization in
accordance with the theory of building socialism
[that has] with Chinese characteristics. Under the
leadership of the Communist Party of China and the
guidance of Marxism-Leninism, Mao Zedong
Thought, Deng Xiaoping Theory, and the Important
Thinking of the Three Represents, the Chinese
people of all nationalities will adhere to the people’s
democratic dictatorship and the socialist road, uphold
reform and opening, constantly improve socialist
institutions, develop a socialist market economy,
develop socialist democracy, improve the socialist
legal system, work hard and self-reliantly to
modernize industry, agriculture, national defense,
and science and technology step-by-step, and
promote the coordinated development of material
civilization, political civilization, and spiritual
civilization to build our country into a strong,
prosperous, democratic, and civilized socialist
nation.”

“____________
_____________
_____________
_____________
_____________
_____________
_____________
______
_____________[
_]____________
_____________
_____________
_____________
_____________
___‘____’____
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____”

• Jiang Zemin’s Theory of Three
Represents (that the Party must represent
advanced productive forces, advanced
culture, and the fundamental interests of
the majority of China’s citizens) code for
incorporating the business class under
the CCP umbrella.  An attempt to keep
the CCP relevant and legitimate in the
market economy.

• Addition of the Three Represents secures
Jiang’s legacy.  Some commentators
speculate that Hu supported the
amendment in exchange for Jiang’s full
retirement.  Notable that Jiang not
mentioned by name.

• “Political civilization” code for a
socialist rule of law system.

• “Civilization” generally code to stress
that China is on par with the West and
has been “civilized” for longer than the
West.



*Additions in bold italics, deletions in brackets.

Section Description of Proposed Amendment Provision if Amended (English)* Provision if Amended (Chinese)* Commentary
Preamble

Paragraph 10
Adds “builders of the cause of socialism” to
the groups listed as components of the united
patriotic front.

“In building socialism it is essential to rely on
workers, peasants and intellectuals and to unite all
forces that can be united.   In the long years of
revolution and construction, a broad patriotic united
front has been formed under the leadership of the
Communist Party of China and consisting of various
democratic parties and mass organizations and
embracing all socialist working people, builders of
the cause of socialism, and all patriots who support
socialism and the reunification of the motherland.
This united front will continue to be consolidated
and developed . . . ”

“____________
___, _______,
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_______”_

Also code for bringing the business class
under the CCP umbrella.  According to one
Chinese scholar, “they [socialist builders]
represent a social stratum. The affirmation of
their constitutional status will be more
favorable to mobilizing their enthusiasm of
participating in the market economy and
building the cause of socialism . . . ”

Article 10
Clause 3

Provides for compensation in the event that
land is expropriated.

“The state may, in the public interest, requisition
land for its use in accordance with the provisions of
the law and shall pay compensation .”

“____________
_____________
_____________
”

• Enshrines in the constitution the already
existing legal requirement that the
government pay compensation when it
expropriates land.

• Leaves the amount of compensation
undefined.  Reformers pushing for
market-based compensation mechanism.

• Effort to address growing public anger
over abuses related to forced evictions
and the expropriation of property.

Article 11
Clause 2

Expands the concept of the non-state sector
and upgrades its status in the Chinese
economy.

“The state protects the lawful rights and interests of
non-public sectors of the economy such as the
individual economy and the private economy.  The
state encourages, supports, and guides the
development of non-public sectors of the economy
and exercises supervision and management over
non-public sectors of the economy according to
law.  [The state guides, supervises, and manages the
individual economy and the private economy.]”

“____________
_____________
_____________
_____________
_____________
____
[____________
___________]”

Embodies economic themes and the upgraded
status of the non-state sector in the Central
Committee’s “Decision on Several Issues
Related to Perfecting the Socialist Market
Economic System,” issued at the Third
Plenum in October ‘03.



*Additions in bold italics, deletions in brackets.

Section Description of Proposed Amendment Provision if Amended (English)* Provision if Amended (Chinese)* Commentary
Article 13 • Strengthens language protecting private

property but limits protection to lawfully
acquired property.

• Conditions right of inheritance on
applicable law.

• Confirms that private property may be
expropriated by the state but requires
compensation to be paid.

“The lawful private property of citizens is not to be
violated.  The state protects the right of citizens to
own and inherit private property according to the
provisions of the law.  The state may, in the public
interest, appropriate or requisition for its use the
private property of citizens according to the
provisions of the law and shall pay compensation.

[The state protects the right of citizens to own
lawfully earned income, savings, houses, and other
lawful property.  The state protects the right of
citizens to inherit private property according to the
provisions of the law.]”

“____________
_____________
_____________
_____________
_____________
_____________
____

[____________
_____________
_____”“______
_____________
___]”

• Change intended to upgrade confidence
of property owners (rural, urban, and
investors) and promote positive
protection of property rights (as opposed
to merely confirming their existence).

• Vigorous debate over this amendment.
Property rights advocates proposed
language confirming that private
property is “sacred and inviolable” to
match the existing description of
socialist public property.  This language
was rejected and the qualifier of
lawfully acquired property was added.

• Largely symbolic change without a
viable constitutional enforcement
mechanism.

Article 14 Adds specific language endorsing the concept
that the state should establish a social security
system.

“The state continuously raises labor productivity,
improves economic results and develops the
productive forces by enhancing the enthusiasm of the
working people, raising the level of their technical
skill, disseminating advanced science and
technology, improving the systems of economic
administration and enterprise operation and
management, instituting the socialist system of
responsibility in various forms and improving the
organization of work.  The state practices strict
economy and combats waste. The state properly
apportions accumulation and consumption, pays
attention to the interests of the collective and the
individual as well as of the state and, on the basis of
expanded production, gradually improves the
material and cultural life of the people.  The state
shall establish a social security system
commensurate with the level of economic
development and improve upon it.”

“____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
__.
_____________
___________”

The government is concerned about
unemployed urban workers and pensioners as
a source of instability.



*Additions in bold italics, deletions in brackets.

Section Description of Proposed Amendment Provision if Amended (English)* Provision if Amended (Chinese)* Commentary
Article 33 Adds the general concept that the state

protects human rights.
“All persons holding the nationality of the People’s
Republic of China are citizens of the People’s
Republic of China.  All citizens of the People’s
Republic of China are equal before the law. Every
citizen enjoys the rights and at the same time must
perform the duties prescribed by the Constitution and
the law.  The state respects and safeguards human
rights.”

“____________
_____________
_____________
_____________
_____________
_____________
_.  __________”

• Until recently, China derided “human
rights” as a cover for Western bourgeois
“spiritual pollution.”  Now the term has
been embraced in the PRC Constitution.

• May be an attempt to assuage public
anger over abuses by law enforcement
organs and other officials.  Such abuses
have become a growing source of public
debate and instability.

• Largely symbolic change without a
viable constitutional enforcement
mechanism.

Article 59
Clause 1

Adds “special administrative regions” to the
list of entities from which NPC
representatives are elected.

“The National People’s Congress is composed of
deputies elected from all provinces, autonomous
regions, municipalities directly under the central
government, special administrative regions, and the
armed forces.  All minority nationalities are entitled
to appropriate representation.”

“____________
_____________
_____________
_____________
_”

Formalizes the right of Hong Kong and
Macao to representation in the NPC.

Article 67
Number 20

Under the powers of the NPC Standing
Committee, substitutes the power to declare a
“state of emergency” in a national crisis for
the power to impose a “state of martial law.”

(See also changes to articles 80 and 89,
making corresponding changes to the powers
of the State President and the State Council.)

“The Standing Committee of the National People’s
Congress exercises the following functions and
powers:

(20) to decide on a state of emergency [the
imposition of martial law] throughout the country or
in particular provinces, autonomous regions, or
municipalities directly under the central
government.”

“____________
_______:

(__)
_____________
__________
[___] _”

• New language intended to expand the
scope of circumstances under which the
government may exercise emergency
powers.  Effort to address the threat of
epidemic disease (SARS, AIDS), natural
disasters, industrial accidents (e.g.
nuclear meltdown), economic crises, etc.
in addition to social disturbances for
which the imposition of martial law is
deemed necessary.

• Provides a constitutional basis for the
promulgation of a national “Emergency
Law” (on the current legislative agenda).



*Additions in bold italics, deletions in brackets.

Section Description of Proposed Amendment Provision if Amended (English)* Provision if Amended (Chinese)* Commentary
Article 80 Under the powers of the State President,

substitutes the power to proclaim a “state of
emergency” for the power to impose “martial
law.”

“The President of the People's Republic of China, in
pursuance of the decisions of the National People's
Congress and its Standing Committee, promulgates
statutes; appoints or removes the premier, vice
premiers, state councilors, ministers in charge of
ministries or commissions, the auditor general, and
the secretary general of the State Council; confers
state medals and titles of honor; issues orders of
special pardons; proclaims a state of emergency
[martial law]; proclaims a state of war; and issues
mobilization orders.”

“____________
_____________
_____________
_____________
_____________
_____________
_____________
_____________
______
[_____]_______
_______”

See commentary on Article 67 change.

Article 81 Adds the language “engages in activities of
state affairs” to the responsibilities of the State
President.

“The President of the People's Republic of China
engages in activities of state affairs and receives
foreign diplomatic representatives on behalf of the
People's Republic of China, and, in pursuance of the
decisions of the Standing Committee of the National
People's Congress, appoints or recalls plenipotentiary
representatives abroad, and ratifies or abrogates
treaties and important agreements concluded with
foreign states.”

“____________
_____________
_____________
_____________
_____________
_____________
______”

Represented as an extension of the
President’s authority in foreign affairs.
According to Chinese commentators, the rise
of China on the world stage has placed new
demands on the President in the foreign
affairs arena.  The amendment is intended to
ratify this expanded role.

Article 89
Number 16

Under the powers of the State Council,
substitutes the power to proclaim a “state of
emergency” for the power to impose “martial
law.”

“The State Council exercises the following functions
and powers:

(16) to decide on a state of emergency [the
imposition of martial law] in parts of provinces,
autonomous regions, and municipalities directly
under the Central Government according to the
provisions of the law.”

“_________:

(__)
_____________
_____________
_____ [___] _”

See commentary on Article 67 change.



*Additions in bold italics, deletions in brackets.

Section Description of Proposed Amendment Provision if Amended (English)* Provision if Amended (Chinese)* Commentary
Article 98 Expands the term of office of all local

people’s congress representatives to five
years.  (The term of representatives to local
people’s congresses at the township level is
only three years presently.)

“The term of office of local people's congresses at
all levels is five years.

[The term of office of the people's congresses of
provinces, municipalities directly under the Central
Government, counties, cities, and districts under the
jurisdiction of municipal governments is five years.
The term of office of the people's congresses of
townships, nationality townships, and towns is three
years.]”

“____________
_____

[_____________
_____________
_____________
_________]”

Chapter IV Title
and Article 136

• Title of chapter IV of the Constitution is
changed to add “the National Anthem” to
the list of items covered.

• The title of the national anthem is added
to Article 136.

“Chapter IV – The National Flag, The National
Emblem, the National Anthem, and the Capital.

The national flag of the People’s Republic of China
is a red flag with five stars.  The national anthem of
the People’s Republic of China is the ‘March of
Volunteers.’”

“___ -
___________

_____________
_.
_____________
______”
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bodies to solicit comments from authorities, organizations, and civilians during the drafting
process.  After China's accession, the China Securities Regulatory Commission, for example,
issued draft regulations on foreign investment in securities companies and on establishment fund
management companies for public review and comment.

Face-to-face consultations between government agencies and industry representatives on
the text of new measures are becoming more common.  However, the above-mentioned
Regulations do not establish a formal mechanism for incorporating public opinion into the
drafting process.  There is no concept in Chinese legal culture similar to "legislative history."
Further, there are indications that "public" commentators are selected and supervised by the
relevant government ministry.

3. Uncovered Areas

While China has promulgated a large number of laws and regulations in recent years,
existing law or regulation does not cover many commercial law areas.  Implementing regulations
must still be promulgated in other areas.  Specifically, the Chinese government must adopt laws
on investment funds.

Until appropriate law or regulation is adopted, foreign invested enterprises must fill the
gaps by extrapolating by analogy with existing regulations, obtaining an administrative ruling or
opinion from a policy maker, or shopping around for a "friendly" jurisdiction within China.43  A
comprehensive legal framework, coupled with adequate prior notice of proposed changes to laws
and regulations, and an opportunity to comment on those changes, would greatly enhance
business conditions, promote commerce and reduce opportunities for corruption.  Such a
framework will augment the transparency of China's legal infrastructure.

4. Publication of Regulations

Finding governing law or regulation has been difficult for foreign investors in China.  In
a 1992 bilateral market access memorandum of understanding between the United States and
China, the central government agreed to publish certain laws, regulations, and rules.  As
mentioned above, China agreed to provide a copy of new laws, regulations and other measures to
the WTO Secretariat in Geneva, translated into one or more of the WTO's official languages
(English, French and Spanish) no later than 90 days after implementation.

Pursuant to these commitments, MOFTEC (in the MOFTEC Gazette) publishes new
regulations related to foreign trade, complementing the central government's effort to publish

                                                

43 See Rosen.
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existing laws and regulations.44  Further, pursuant to the Regulation for Putting on Record Rules
and Regulations, effective as of January 1, 2002, all agencies promulgating rules or regulations
are to submit the preceding year's rules and regulations to the State Council's Legal Affairs
Office by January 31 of each year.  However, this Regulation does it predict the degree to which
subnational governments would conform to the Regulation.  Further, it is not clear how the Legal
Affairs Office would be empowered to ensure compliance with the Regulation's strictures.

Lack of information about relevant regulations continues to be a problem for foreign
invested enterprises.  The central government continues to restrict publication of some legal and
regulatory materials, and despite the wider availability of Chinese law and regulation on the
Internet and in libraries, some sector-specific regulations are not publicly known. The MOFTEC
Gazette has a reputation for being imperfect, incomplete (for example, no coverage of sub-
national regulations), and untimely.

Further, China still maintains a number of unpublished laws and regulations (called
neibu) in violation of WTO transparency principles.  Neibu materials are usually internal policy
directives that concern the implementation and interpretation of laws that may not be publicly
disclosed before promulgation.45  The central government has not indicated how it will address
the neibu issue.  Thus, foreign invested enterprises in China have expressed concerns regarding
whether China will actually publish all "measures" related to trade, as required by its WTO
commitments.

5. Interpreting Regulations

Some Working Party members requested that China designate independent tribunals,
contact points, and procedures for the prompt review of all administrative actions relating to
WTO issues.46  Members stated that such tribunals should be independent of administrative
agencies and have no interest in the outcome of the matter.  In its Accession Protocol, China

                                                

44 On December 26, China's MOFTEC posted its official Chinese language translation of China's WTO
accession documents online at http://www.moftec.gov.cn.

45 JAMES M. ZIMMERMAN, CHINA LAW DESKBOOK: A LEGAL GUIDE FOR FOREIGN-INVESTED ENTERPRISES

36-37 (1999) [hereinafter Zimmerman].

46 Specifically, these Working Party members asked that the jurisdiction of such review include the
implementation of laws, regulations, judicial decisions and administrative rulings of general application referred to
in Article X:1 of the GATT 1994, including administrative actions relating to import or export licenses, non-tariff
measures and tariff-rate quota administration, conformity assessment procedures and other measures.  These
members sought explicit confirmation that certain types of measures, such as decisions relating to standards and
chemical registration, would be subject to judicial review.  Some members of the Working Party also stated that the
administrative actions subject to review should also include any actions required to be reviewed under the relevant
provisions of the TRIPS Agreement and the GATS.
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committed to establish tribunals for the review of all administrative actions relating to the
implementation of laws, regulations, judicial decisions and administrative rulings.

At times, the Chinese bureaucracy has taken action based on vague justifications of "state
security" or "public order."  The recent case involving the government's blocking of the Google
website is illustrative of this phenomenon.  Google.com, a search site, provides links to websites
requested by a user.  If one entered "Jiang Zemin" into the search field at Google.com, the
fourteenth result would be a link to a site in the United Kingdom with an interactive game
entitled "Slap the Evil Dictator Jiang Zemin."  The Chinese government blocked access to
Google.com without informing the company or the public.  When pressed about their action,
Chinese officials only provided vague answers justifying their actions.  In order for China to
fulfill its transparency commitments, it must use "state security" or "public order" less
frequently; when used, such concepts must be explained transparently.47  Apparently, access to
the Altavista search engine has been blocked in the past day or two, with no notice or
justification.  A recent fire at a Beijing internet café that killed a number of young students has
been used as justification by the central government to close all internet cafes in China.  Such
actions adversely impact the transparency of central government action.

Chinese administrative agency power to both issue and interpret their own rules and
require the courts to enforce such rules concerns foreign investors.48  Chinese government
entities have sometimes been accused of selectively applying regulations. For example, customs
officers have significant leeway in classifying and valuing an imported item, leading, at times, to
negotiated classifications and valuations.  This power has been used by administrative agencies
to protect or increase their jurisdiction or advance their policies.  There are few procedures in
place to appeal regulatory decisions.  It is unclear whether this situation will change in the near
future.  A new administrative procedure law is reportedly in the works, but there are indications
that there will be no ability to review legality of general rules.

Business licensing is another area of concern for foreign invested enterprises.  A draft
Law on Administrative Licenses may reduce the influence of administrative agencies in
licensing.  The draft law proposes to rigorously restrict the power of government bodies in the
licensing sphere by removing business licensing power from departments under the State
Council and subnational governments.  A goal of the draft law is to have licensing power
exercised by fewer entities, preferable a single entity, so those applicants have only a single
licensing point.49

                                                

47 Oliver Burkeman, Engine Trouble, THE GUARDIAN, September 5, 2002, available at
http://www.guardian.co.uk/internetnews/story/0,7369,786231,00.html   .

48 Lubman at 390.

49 Draft Law Cuts Through State Red Tape, China Daily (Aug. 26, 2002) at
http://www1.chinadaily.com.cn/cndy/2002-08-26/83502.html   .
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The power of Chinese administrative entities highlights ineffective Chinese law.  The
Administrative Litigation Law, adopted in 1990, provides affected persons or organizations the
right to sue administrative agencies that may have acted unlawfully.50  By 1995, over 50,000
actions were brought under this law, although the plaintiffs lost considerably more than 50% of
the cases.51  Further, the courts' power to restrain administrative arbitrariness remains limited.52

The actions of administrative agencies in applying rules in specific situations may be reviewed
only if the agency has violated a law in the application of the rule.  This burden is difficult to
satisfy given the vague drafting of Chinese law and regulation.  As a result, many Chinese
agencies assume almost unreviewable administrative discretion.

Another statute, the Administrative Litigation Law also restricts the scope of a court's
jurisdiction over administrative agencies.  Under this Law, courts may not decide the validity of
general rules issued by administrative agencies or decide whether agencies abused their
discretion.53  Although 1999 amendments to this Law empowered courts to review certain
general rules, findings adverse to regulatory agencies are rare.  Even if an agency act is
challenged in court, many suits are withdrawn for fear of some sort of administrative retaliation.

The Regulation for Putting on Record Rules and Regulations (discussed above) is an
interesting development in this field.  This Regulation establishes a judicial inquiry process
whereby the State Council's Legal Affairs Office may interpret certain rules and regulations upon
a written request by specified entities.  It is not clear how the Regulation will affect exiting
Chinese administrative practice.

6. Regulatory Infrastructure

China has made significant changes to its legal infrastructure as a result of WTO
accession.  These changes include modifications of the "paper" infrastructure and changes to its
bureaucratic infrastructure.  After WTO accession, the PRC adopted and implemented a revised
Catalogue Guiding Foreign Investment in Industry that reflects China's WTO market-access
commitments.  Among other changes, the revised Catalogue eliminates differences between the
former Restricted A and Restricted B categories and allows foreign investment in a broader

                                                

50 However, this law seemingly applies only to national-level entities such at the National People's
Congress and State Council.  See Sylvia Ostry, China and the WTO: The Transparency Issue, 3 UCLA J. INT'L L. &
FOR. AFF. 1, 13 (Spring, 1998).

51 Lubman at 389.  Interestingly, it appears as though most plaintiffs are located in developed areas of
China, such as Beijing, Shanghai, and Guangdong province.  See More and More Common People Take Legal
Action Against Government, Xinhua General News Service (March 13, 2002), LEXIS, News and Business Library,
Major World Publications File.

52 Id. at 393.

53 Id.
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range of industry sectors.  Further, various PRC government sources indicate that several new or
revised laws are in the pipeline, including a Retailing Law, a Wholesaling Law, and a revised
Foreign Trade Law.  We do not know when such laws will be made open for comment or
adopted.

China also improved its "paper" legal framework in the intellectual property area by
amending its patent, trademark and copyright laws to comply with the WTO Agreement on
Trade-Related Aspects of Intellectual Property Rights ("TRIPS").  These revised regulations
came into force after China's WTO accession, and include greater capacity for allegedly injured
parties to seek injunctive relief.  Implementing regulations for the revised Trademark Law came
into effect on August 11, 2002 and for the revised Copyright Law on August 14, 2002.  As with
many Chinese laws, however, significant problems remain, particularly in the area of
enforcement. Poor enforcement, combined with weak punishments, mean that intellectual
property violations are still rampant.  We also have indications that the central government is
considering disregarding international patents as such relate to AIDs medicines.

As a complement to these modifications to "paper" infrastructure, the central government
created new bureaucracies and offices to assist with the challenge of WTO membership.  On
January 24, 2002, MOFTEC launched its China WTO Notification Inquiry Center in Beijing.
According to a MOFTEC announcement, all WTO members, Chinese or foreign enterprises, and
individuals may consult with this center about relevant laws and regulations.  Pursuant to the
MOFTEC announcement, inquiries are to be satisfied within thirty days of receipt.  MOFTEC
also created two new departments: The Department of WTO Affairs and the Fair Trade Bureau
for Import and Export.  Using personnel from the existing department of International Trade and
Economic Affairs, the Department of WTO Affairs is in charge of China's overall relations with
the WTO, including implementation and litigation. The Fair Trade Bureau for Import and Export
oversees China's antidumping, anti-subsidy, and protective measures and related lawsuits.

We have indications that the central government is considering an overhaul of China's tax
system.  These changes would bring China's tax system in compliance with its WTO
commitments.  There is some indication that, among other reforms, changes to the PRC's tax
system could include ending the preferential tax treatments currently enjoyed by foreign
investors.

Subnational governments have also been active in this arena.  Recently, the Beijing
Foreign Economic and Trade Commission established the Beijing Center for Handling
Complaints Lodged by Foreign Invested Enterprises.  These types of offices likely will become
initial contact points for specific WTO implementation concerns.  Reports indicate that these
centers, however, have limited staff and functions primarily as a transfer point for incoming
complaints.
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D. China's Judiciary and Dispute Resolution

The independence and professionalism of China's judiciary will impact China's ability to
satisfy its WTO commitments.  In the run-up to WTO accession, the Supreme People's Court
hosted fora on WTO rules, and obtained training from current WTO members.  Further, the
Court screened some 2,600 verdicts for consistency with WTO principles, and overturned 177.54

Despite these efforts, skepticism about the court system and the enforceability of court
judgments and awards remains high among foreign companies.  The skepticism is driven by (1) a
lack of a tradition of civil adjudication, and a widespread assumption that judgements are
rendered on personal affiliations, not on the case's objective merits; (2) lack of capacity; and (3)
a tendency in the court system to avoid strong positions.55  As stated above, this current reality is
a reflection of the current social and political mores in China.  Changes to these mores should
come however, as China's economic integration into the global trading system exerts pressure for
social and political changes.

In 1999 the Supreme People's Court provided that judges should be appointed
competitively based on merit, rather than through pure politics or favoritism.56  While the new
qualification regulations specify educational standards for Chinese judges, the regulations appear
to grandfather use of existing judges.  Before this regulation, only 10-15% of judges had any sort
of legal education, and many did not have any post-secondary education.  The new regulation
requires a judge to have a university degree and at least some prior legal experience.  As of 2002,
at least 80 percent of judges have the requisite certification.57  Further, an Academy of Judges
was established in Beijing, providing continuing education for judges and training for future
judges.58

High court fees and delays are common. Certain Chinese jurisdictions are, however,
attempting to streamline judicial timelines.  As of August 1, 2002, under a reform launched by
the Higher People's Court of Shanghai, simplified court procedures in certain civil cases have

                                                

54 See China's Chief Justice Delivers Supreme Court Work Report, BBC Monitoring International Reports
(March 24, 2002), LEXIS, News and Business Library, Major World Publications File.

55 See Rosen.

56 Orts at 65.

57 Id.

58 Id.
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dramatically reduced the amount of time to hear or settle a case.59  While this reform is a
positive step, it does not embrace cases involving foreign interests, nor is it a nationwide reform.

There are genuine concerns about the independence of China's judiciary.  Criminal cases
are often handled in a manner consistent with national policies, and party influence is also
brought to bear in civil cases.  It is possible that party influence could expand.  Under a recently
proposed draft Law on Supervision of Administrative and Judicial Bodies, local and national
people's congresses could expand their oversight of China's judiciary.  This oversight would be
accomplished through examination of budgets, reviews of work reports, and investigations on
specific issues.  Although the Chinese Constitution guarantees the people's congresses the right
to oversee the judiciary, this draft law could harm developing the rule of law in China.60

As discussed above, China's courts have very limited jurisdiction over administrative
actions.  Courts may only review legality (not the reasonableness) of the application of the law to
particular circumstances.  Further, courts can't review the inherent validity of any specific
regulation.  Since regulations are drafted vaguely, courts often defer to the agency's own
interpretation.  Pursuant to the Administrative Litigation Law, courts can't invalidate regulations,
but can refuse to apply a regulation, although nonapplication is a rare event

Implementing an effective ethics system is another issue facing China's judiciary.61  It is
not uncommon for courts to accept cases to help local parties, even if it means a deliberate
misinterpretation of the law.  As mentioned above, lawyers often entertain judges before whom
the lawyer has a pending case.  In addition, there are instances of judges accepting money and
gifts from parties with business before the judge.  There is a widespread perception that judges,
particularly outside of China's big cities, are more influenced by local political or business
pressures than they are by written regulations or signed contracts.  There are instances of local
protectionism by judges, such as a refusal to enforce judgments against locals.  Further, it is not
uncommon for lower courts to consult with or ask instructions from higher courts even in

                                                

59 See China Daily HK Edition, Shanghai (August 13, 2002), at     http://www1.chinadaily.com.cn/hk/2002-   
08-13/81909.html   .  A judge indicated that most of the minor civil cases should be settled in one day, as opposed to
the average settlement time of fifty days.

60 Scrutiny Law Leads Congress Agenda, China Daily (August 24, 2002) at
http://www1.chinadaily.com.cn/cndy/2002-08-24/83437.html   .

61 The Supreme People's Court is implementing the Programme for Promoting Professional Ethics Among
Citizens by drafting the Basic Code for the Professional and Ethical Conduct for Judges.  Pursuant to the Basic
Code, judges are to uphold impartiality, honesty, discharge their duties in a transparent, efficient, and professional
manner.  The Basic Code creates a largely self-regulatory regime.  Note, further, that there is no mandatory recusal
for judges who have an interest in a case before them; recusal in this context is voluntary.  See China's Chief Justice
Delivers Supreme Court Work Report, BBC Monitoring International Reports (March 24, 2002), LEXIS, News and
Business Library, Major World Publications File.
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advance of hearing cases. Legal opinions are often opaque in that they are usually very short and
don't discuss evidence62, the parties' claims or the legal reasoning underlying the decision.

Related to an ethics system, the specter of corruption stalks China's judiciary.  Formal
anti-corruption measures for judges were adopted in the late 1980s, but are ineffective.63  Anti-
corruption campaigns are not effective because the legal system lacks independence and the
dominance of the CPC has meant "the officials assigned to clean up the corruption were very
often the same officials who were engaged in it."64  A recent incident in Jingzhou highlights this
issue.  Two judges at an intermediate court in the Hubei province city were sentenced to ten and
14 years, respectively, in jail for embezzling approximately $71,000 from a court account.  The
judges used this money to cover gambling debts incurred on a recent trip to Macao's casinos.65

The central government has made efforts to stem the tide of corruption in its society.  These
efforts range from the closing of heavily indebted businesses, prosecutions of corrupt
bureaucrats, and, unfortunately, the executions of a number of allegedly corrupt high-level
politicians.  Despite some issues with this effort, particularly the carrying out of capital
punishment, China's recent anticorruption efforts are a step in the right direction.

These issues coalesce in a manner that makes investors unable to predict whether, in a
given situation, a written contract or codified law or regulation would prevail over guanxi.
These issues have often caused both foreign and domestic companies to avoid enforcement
actions through the Chinese courts.  The Chinese government is moving to establish consistent
and reliable mechanisms for dispute resolution through the adoption of improved codes of ethics
for judges and lawyers and increased emphasis on the consistent and predictable application of
laws.

To that end, in late February 2002, the Supreme People's Court announced that it was
designating a number of courts at provincial and local levels to handle commercial cases
involving foreign parties.  Pursuant to the Supreme People's Court Regulations on Certain Issues
Regarding Jurisdiction of Foreign-Related Civil and Commercial Lawsuits (effective March 1,
2002), the lowest level people's courts and a great number of intermediate people's courts from
are prohibited trying certain foreign-related civil and commercial lawsuits.  Five types of
foreign-related civil and commercial lawsuits must be tried first by one of a small group of

                                                

62 Note that the Supreme People's Court has enacted Regulations Governing Evidence in Civil Cases that
specify procedures and timelines for evidence used in civil cases.  Despite these reforms, flexible evidentiary
standards remain an issue. Id.

63 Orts at 70.

64 Id. at 71.

65 See China Daily HK Edition, Other Regions (August 22, 2002), at
http://www1.chinadaily.com.cn/hk/2002-08-22/83141.html   .
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higher-level people's courts: (1) foreign-related contract and tort disputes; (2) disputes related to
letters of credit; (3) applications for revocation, admission, or enforcement of foreign arbitral
awards; (4) review of the validity of arbitration clauses in foreign-related civil and commercial
transactions; and (5) applications for admission and enforcement of foreign court judgments.
Courts authorized to hear such cases include: (1) people's courts in economic and technology
development zones approved by the State Council; (2) intermediate people's courts in provincial
capitals and "centrally-governed municipalities"; (3) intermediate people's courts in special
economic zones and "separate plan municipalities"; (4) other intermediate people's courts
designated by the Supreme People's Court; and (5) high people's courts.  According to a press
release by the Supreme People's Court following the announcement of these regulations, the
promulgation of the Regulations aims at optimizing the country's judicial resources by giving
foreign-related cases to the more experienced courts and minimizing local protectionism by
broadening the geographic area under the jurisdiction of an authorized court.

China's chief justice recently decried judicial incompetence and promised reforms in
judicial recruitment and training.  Xiao Yang, president of the Supreme People's Court stated, in
July 2002, that low recruitment and training standards are large factors in China's judicial
inequity.  Mr. Xiao also decried the fact that China's judiciary is treated as a branch of the
government, rather than an independent entity; reform goals include strengthening the judiciary's
immunity from local government influence, increasing judicial pay, and improving the
judiciary's real and perceived integrity.  Further, Mr. Xiao proposes that judges be required to
pass two sets of exams (with existing judges required to complete a law degree or face
expulsion); Mr. Xiao proposes that judges be disciplined or dismissed only after an appropriate
hearing.66

II. Conclusion:  Policy Recommendations

In these written comments, the China Law Committee has attempted to review the rule of
law commitments China made in connection with its WTO accession.  China made significant
commitments to join the WTO, and faces significant challenges in complying with such
commitments.  In the ten months since China's accession it has, on paper at least, made a
concerted effort to implement and observe its WTO commitments.  During the short period since
accession, we have not come across empirical proof that China has disregarded its WTO
commitments.  Events of nonconformity may arise when China moves to implement the "paper"
law changes it made in connection with WTO entry.

In reviewing this issue, policymakers should have several goals in the development of the
rule of law in China.  These goals should include (1) the development of legal and judicial
infrastructure that are autonomous; (2) increasing the quality and quantity of China's law schools

                                                

66 China Vows to Improve Calibre of 'Incompetent' Judges , Agence France Presse (July 8, 2002), LEXIS,
News and Business Library, Major World Publications File.
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and lawyers; (3) improved regulatory transparency through fair notice and hearing provisions,
public promulgation of legislation, and the availability of legal information; (4) observance of
legal mechanisms respecting human rights in China; (5) improving China's legal culture; (6)
assuring procedural regularity in the legal process, uniform application of legal rules, and
principled appellate review and oversight; (7) removing the links between local courts and local
government, creating top-down management of courts, from Supreme People's Court on down;
(8) tightening the time gap between promulgation of law and release of implementing
regulations; and (9) restricting legislative drafting to legislatures, not administrative departments.

All of these specific goals point to a broader policy goal: building China's capacity to
fulfill its rule of law-related and other WTO commitments.  The most effective avenue for such
capacity building is the provision of technical legal assistance.  This Administration should
continue to support legal reform programs in China.  The Administration should also work with
Congress to ensure that the legal assistance programs envisioned by President Clinton and Jiang
Zemin are fully funded.  The technical legal assistance programs should be responsive and
provide legal assistance in a timely manner.  Programs should also be coordinated, both within
the United States and with the larger world community.  These programs should not waste effort
through duplication.  Lastly, the priorities of these programs should reflect specific needs in
China, not necessarily the priorities of program donors.

The China Law Committee is pleased to provide the Office of the United Stated Trade
Representative with these comments.  We hope that this process will result in closer relations
between the United States and China, and will further the development of the rule of law in
China.  The China Law Committee is ready to assist in this process in any appropriate manner.
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APPENDIX A
BACKGROUND MATERIALS

I. Benefits and Challenges of the Rule of Law

The concept of "rule of law" is enjoying a renaissance as an international relations
buzzword, especially in the United States.  Recent American foreign policy initiatives have
promoted the rule of law as a normative goal.  Some of this attention has fallen on China, with
many American government entities and nongovernmental entities engaging in technical legal
assistance programs in China.  The rule of law, as a concept has, many facets but no precise
definition.  Broadly speaking, the rule of law could be defined as a system wherein laws are
public, objective, efficient, and applied evenly.

In developing a system based on the rule of law, experts have noted that legal reform can
be divided into three phases: (1) reform of subject-specific laws; (2) capacity building of legal
institutions; and (3) increasing government's compliance with the law.67  These experts note that
a system does not embrace fully until it has completed stage three.  They further note that, in the
developing world, legal reform usually ends before phase three is completed.  According to
research, the primary hurdles for developing a society based on the rule of law are (1) rulers who
refused to be ruled by law and (2) public cynicism about rule of law efforts.68  Legal reform
efforts often stall at the "rule by law" stage rather than the "rule of law" stage.69

As many commentators will note, China has, on paper an impressive system of law and
regulation.  However, enforcement and interpretation of the law creates significant problems in
China.  Economists refer to "paper" law as de iure judicial independence, an indicator that can be
defined by examining the letter of the law.  The second kind of judicial independence is referred
to as de facto judicial independence, which measures the degree to which "paper" law is
implemented in an objective, efficient, and effective manner.70  Economists have found that
development of de iure judicial independence has no effect on a nation's economic growth, while
development of de facto judicial independence has a positive correlation with economic

growth.71  Therefore, development of competent, effective, and independent legal institutions is
at least as important as developing a comprehensive legal structure on paper.

                                                

67 See Thomas Carothers, The Rule of Law Revival, 77 For Aff. 2 (1998).

68 See Id.

69 See Id.

70 See Lars P. Feld and Stefan Voigt, Economic Growth and Judicial Independence: Cross Country
Evidence Using a New Set of Indicators, available at     http://www1.worldbank.org/publicsector/legal/ecogrowth.pdf   .
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II. Rule of Law with Chinese Characteristics

As with any review of China, historical context is crucial in understanding the past and
the challenges ahead.  This is especially true in the rule of law context.  As Kenneth Lieberthal
writes:

China had literally no legal system and no law in a western sense as of
1977.  When the PRC was founded, the party declared all Guomindang
laws invalid and during the early 1950s it began to develop a new legal
code to replace defunct GMD statutes.  This effort, however, came to a
halt at the beginning of the Great Leap Forward and it never resumed.  As
of 1977, therefore, China was governed by decrees, bureaucratic
regulations, and the personal orders of various officials; it had no codes of
law at all.  In addition, many decrees, regulations and so on were kept
secret.72

Since 1978 Chinese leaders have recognized that development of a rules-based system
and economic development.  According to some elements of the Chinese government,
emphasizing and amplifying on the rule of law coincides with the notion that economic
modernization requires "getting on track with the international community."73  Despite this
recognition, there are varied perspectives on the actual development of the rule of law in China.
Once commentator states that the last few decades in China have witnessed "the most concerted
effort in world history to construct a legal system."74  Another commentator doubts "whether a
true rule of law exists, or will ever exist, in China" given its "legacy of the past and persistent
political intermeddling."75

In the run-up to WTO accession, China demonstrated a commitment to the rule of law.
The PRC's central leadership launched a top down review of all laws and regulations to
determine WTO compatibility prior to accession.  During this process, the State Council
reviewed regulations issued by some thirty-five ministries and bureaus, including all relevant
regulations promulgated by the Ministry of Foreign Trade and Economic Cooperation
("MOFTEC").  MOFTEC itself amended over 2,000 laws and regulations, abolished over 800,
and announced an intention to adopt over 300 new laws and regulations, all in order to make

                                                

72 KENNETH LIEBERTHAL, GOVERNING CHINA 150-151 (1995) [hereinafter Lieberthal].

73 Orts at 45.

74 William P. Alford, Exporting "The Pursuit of Happiness" 113 HARV. L. REV. 1677, 1682 (2000) (book
review).

75 Zimmerman at 44.
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China's legal system more consistent with its WTO commitments.76  Notably, in this process,
the Chinese government published long lists of repealed and amended laws and regulations.

While the pace of this legislative and regulatory activity is impressive, the results are
admittedly untested.  There is concern that this process may have emphasized speed over
accuracy or thoroughness; a "two steps forward, one step back" concern.  Further, this activity
does not address the challenges of administrative discretion, opaque regulation, and local
protectionism that will be discussed in more detail, below.77  Before examining China's rule of
law WTO commitments, it is useful to briefly examine the development of the rule of law in
China.

A. Rule of Law in China Before 1949

Three pre-1949 philosophical influences continue to affect the perception and
development of rule of law in China.  Confucianism, the first of these influences, was state
ideology in Imperial China.  Confucianism placed an emphasis on preserving order, valued
hierarchy in both political and socialized spheres, and required that people should understand the
correct conduct demanded by each type of relationship and act accordingly.78  The second
influence, Daoism, advocated inaction, political passivity, and opposed institutions,
organizations, moral laws, and government.79  The third philosophical influence, Legalism,
advocated punishment and rewards to keep public order, and viewed the law as an instrument to
ensure stability and continuity.80  In China's imperial system, as the "Son of Heaven" and "Ruler

                                                

76 Complementing this process, each relevant ministry or bureau conducted an industry-specific legal
review that included industry input.  In addition to this review, the State Council and the central government
ministries promulgated and amended dozens of laws and regulations incorporating China's WTO commitments into
Chinese law. One estimate places the number of new or revised laws and regulations at over seventy.  Examples of
these laws and regulation include regulations governing foreign investment in telecommunications and insurance
services and new regulations on foreign investment in banking services, road transportation and international freight
agency services.  Regulations on countervailing duties and antidumping have also been revised.

77 The Accession Protocol does not require China to agree to enact rules to govern administrative
procedure or the standards of evidence that must underlie the decisions of administrative agencies, nor does it
address the deficiencies in existing legislation that prevent challenges to the rules on which agencies base their
decisions or to the exercise of discretion by agencies.

78 Zimmerman at 8-10.  From the Han Dynasty (206 B.C.-220 A.D.) to the collapse of the Qing Dynasty
in 1911, Confucian ideals were required curricula for government officials.  Confucian ideals, despite official
denials, remain influential in today's China.  Id.

79 Id. at 10-11.  Daoism proposes that the role of government is to be a guide to "the way" (dao) rather
than to govern.  Id.

80 Id. at 11-12.  Legalism views the law as a way to strengthen state rule over groups and individuals; a
ruler, to Legalists, could not rule effectively without a system of laws.  Id.
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of All Under Heaven," the Emperor assumed responsibility for maintaining "civilized" society
and for mediating the relationship between that society and heaven.  The result is that imperial
China is characterized as "rule of man" (renzhi) rather than "rule of law" (fazhi).  The legal
system, therefore, existed as an implement to govern and control the public for the benefit of the
rulers.

Given these philosophical underpinnings, it is not surprising that early Chinese social
theory expressed deep skepticism about the corrective function of law.  Judges were viewed as
the emperor's agents and lawyers were held in low esteem.  The only lawyers permitted to
practice in imperial China were the state's own legal specialists. Even as late as the Qing
dynasty, which ended in 1911, to initiate legal action was a crime, and lawyers were derided as
"people who write with poisoned pens."81  Modern Chinese legal theory continues to reflect a
combination of these influences.82

A first western view into imperial China's legal system came from Lord Macartney's
1792-1794 mission to China.  The mission brought back a copy of the Qing Dynasty legal code,
an examination of which illustrated that China had a unique conception of the law.83  Under this
code, there was no independent judiciary either in the provinces or in Beijing.  Instead, country
magistrates acted as detectives, judges, and jury.84  These magistrates accumulated evidence,
evaluated the evidence, rendered a judgment, and passed sentence.  Although the magistrates
often relied on a member of their clerical staff who was familiar with the law, there was no
independent profession of law and no lawyers.85  Potential defendants commonly paid bribes to
the mediator's staff in order to dismiss the action.  These "yaman runners" supplemented their
incomes by accepting bribes to quiet legal matters.86  The Qing-era legal system maintained the

                                                

81 Orts at 54.

82 Id. at 55.

83 See JONATHAN D. SPENCE, THE SEARCH FOR MODERN CHINA (2d. Ed.) 123-128 (1999) [hereinafter
Spence].

84 Most disputes were referred to mediators who were either respected members of a local community or
leaders of influential lineage organizations. This judicial structure was reinforced by a community mutual
responsibility system, the baojia.  Under this system, all Chinese households were registered in groups and
supervised by a chosen member of the group.  This leader's responsibilities included ensuring local law and order.
Id. at 123-128.

85 Id.

86 Id.
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hierarchical social values that were propagated through the central government's Confucian
teachings.87

The period from the start of the disintegration of China's last dynasty to the Communist
victory in 1949 was marked by political turmoil, including foreign invasions, native uprisings
(such as the Taiping and Boxer rebellions), and the effects of global and civil war.  British
victory in 1842's Opium War, and the resulting treaty between the United Kingdom and China,
began a series of unequal treaties executed by the Qing dynasty that favored Britain, France,
Russia, and the United States.  Adding to the turmoil, Japan invaded China twice, from 1894 to
1895 and then from 1931 to 1945.  Hastening the fall of the Qing dynasty, Sun Yat-sen led a
rebellion that resulted in the declaration of a Chinese republic in 1911.  This first Chinese
revolution dissolved into a dictatorship and "a decade of warlordism" from 1916 to 1927.  The
Nationalist revolution that coincided with the struggle against Japan in World War II from 1931-
1945 disintegrated into a civil war between Nationalist and Communist factions that was not
resolved until the Communist victory in 1949.  Obviously, this turmoil was not propitious for
legal development.88

B. Rule of Law in China 1949-1978

Given Mao Zedong's belief that the legal system only "dams up the free flow of
revolution," it is not surprising that legal training began to wane after the Communist victory in
1949.  After their victory, the Communist Party of China ("CPC") enjoyed absolute control over
the creation of law by the organs of the state and governed by decree rather than law.  Further,
the CPC believed that the law is an ideological instrument of politics.  This legacy continues to
influence the development of the rule of law in China.89

At the time of 1957's "Hundred Flowers" movement, there were approximately 800 law
offices in China served by 2,500 full-time and 300 part-time lawyers.90  As a result of the
"Hundred Flowers" movement and related "Anti-Rightist" campaigns, the private practice of law
was banned, law libraries were disbursed or destroyed, and law faculties were sent to the
countryside.  The number of lawyers decreased by some 70 percent.  Legal knowledge was
limited to those in certain government ministries and within the state controlled judiciary.  In
1959, the Ministry of Justice itself was abolished, along with any possibility of organizing
lawyers' groups.  Although some law schools remained open, they had few students and
concentrated on political rather than professional legal training.  Harkening back to the baojia

                                                

87 Id.

88 See also Orts at 57.

89 Zimmerman at 22-24.

90 Id.
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concept, during this period, most civil cases were handled at a local city ward or a rural brigade
by mediators; People's Courts at all levels come to a standstill.

More upheaval was on the horizon.  The Cultural Revolution was enormously disruptive
to the development of China's legal system.  The Cultural Revolution disrupted all concept of
law by eliminating virtually all legal professionals and closing all law schools.  Indeed, Chinese
leadership praised "lawlessness", and lawyers were relocated to farms and factories for
reeducation.  Lawyers and the law were deemed to be "counter-revolutionary" by definition.
Mao stated, "We want the rule of the individual not the rule of law."91

C. Rule of in China since 1978

After the end of the Cultural Revolution and the fall of the "Gang of Four," Deng
Xiaoping and his successors recognized the mistake of decimating China's legal system.92  In
1978, China's government began to recognize what constituted each citizen's rights and freedoms
and what "ruling the country by law" would entail.  Laws and regulations revoked before 1978
were restored, legal colleges were established, and thousands of new laws were promulgated.
The Ministry of Justice was reestablished, and the four-tiered system of state courts was
revamped.  However, regulations covering "counter revolutionaries and anti-socialist
reactionaries" provide considerable flexibility to the Chinese government in interpreting and
enforcing laws and regulations.  The work begun in 1979 has continued, with Chinese President
Jiang Zemin recently stating that the CPC is fully committed to "govern the country according to
law."93

During the 1980s, the PRC began to reconstruct its legal system and to make more
transparent its extensive bureaucratic regulations.  The government also increased attention to
developing a court system with judges knowledgeable about the law and legal procedure.  Many
judges came from the military and often lacked training as lawyers.  However, the central
government did begin the process of creating certain specialized courts, such as the intellectual
property courts.  A new Criminal Code was implemented in 1980; a written Constitution was
first adopted at the Fifth National People's Congress on December 4, 1982; and the General
Principles of Civil Law, the first general civil law in the PRC was promulgated in 1986.94

                                                

91 Orts at 59.

92 Orts at 44.

93 Id.

94 The General Principles attempt to endorse the concept of the rule of law.  Article 5 states that "the
lawful civil rights and interests of citizens and legal persons shall be protected by law; no organization or individual
may infringe upon them."  Interestingly, Article 6 states that "civil activities must be in compliance with the law;
where there are no relevant provisions in the law, they shall be in compliance with state policies."
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Important for an analysis of China's commitment to its WTO obligations, Article 142 of the
General Principles of Civil Law states:

The stipulations of the international treaty shall apply if any international
treaty concluded or joined by the People's Republic of China contains
provisions different from those in the civil laws of the People's Republic
of China.  However, provisions concerning which the People's Republic of
China has announced reservations shall be exempted.  International
practice can be applied to matters for which neither the law of the People's
Republic of China nor any international treaty concluded or joined to by
the People's Republic of China has any prescription or stipulation.

Throughout the 1980s, the realization that a modern market economy requires a modern
legal framework continues to grow in China.  To that end, new laws such as the Marriage Law
(1980), Economic Contract Law (1981), Trademark Law (1982), Patent Law (1984), Inheritance
Law (1985), Enterprise Bankruptcy (1986) are enacted to cover various issues.  The government
also undertook "law popularization" campaigns to educate the public.95

During these initial development stages of China's legal infrastructure, the role of lawyers
evolved.  Provisional regulations on lawyers were adopted in 1980 and by 1982 there were 5,500
full-time lawyers and 1300 part-time lawyers working in China.96  To augment these numbers,
the Ministry of Justice in 1982 announced that 5,700 "outstanding army officers" were being
transferred to the civilian sector, given legal training, and assigned to the court system or public
security departments.  By the mid-1980s, twenty universities were offering law courses, with an
aggregate enrollment of 2,000.  Law students had to complete their course work, prove that they
"cherish the PRC and supported the socialist system," and pass a bar examination in order to
become lawyers.97

In the early 1990s, Deng Xiaoping took an inspection tour to southern China, and
remarked that the objective of China's economic reforms was to develop a socialist market
economy with the aim of "further liberating and developing productive forces."  In an effort to
further economic development, China passed much new legislation. A number of important basic

                                                

95 These campaigns have continued, but to questionable effect.  A recent "Legal System Promotion Day"
took place on December 4, 2001.  A purpose of Law Promotion Day was to educate China's public on the judicial
system, and on the rule of law.  As part of this effort, the central government has created a popular television
program "Let's Talk About Law Today" that uses real cases to illustrate China's laws.  The Chinese public seems
skeptical about the value and sincerity of such efforts.  See Chinese Residents Rush to Capital to Seek Justice,
Agence France Presse (Dec. 4, 2001), LEXIS, News and Business Library, Major World Publications File.

96 Zimmerman at 22-24.

97 See Spence at 671.
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laws concerning civil procedure, criminal procedure, criminal law, securities, and contract law
were introduced or modified to serve as effective guarantees for the developing market
economy.98  Despite these developments, the quantity and quality of lawyers in the Chinese
system is an obstacle to reform.  In 1993, the PRC had only 50,000 lawyers, but government has
committed to training an additional 100,000 by the end of the 20th century.

In 1993, the Central Committee of the Chinese Communist Party issued the Decision of
the CPC Central Committee On Some Issues Concerning the Establishment of a Socialist Market
Economic Structure.99  Several aspects, specifically section IX, of this Decision address the rule
of law.  In section IX, the Central Committee of the CPC stated that the PRC must "pay due
attention to tightening up the legal system, bringing the effort of reform and opening up to the
outside world within the framework of a legal system, and learning how to manage the economy
by legal means."100  In further developing a legal system,

The goals are: first, following the principles described in the constitution
to speed up economic legislation, further improve civil, commercial and
criminal laws and the legislation associated with state organization and
administrative affairs, and initially establish a legal system adapted to the
socialist market economy by the turn of the century; second, reforming
and improving the judicial and administrative law enforcement mechanism
and heightening proficiency in judicial and administrative law
enforcement work; and third, establishing a sound law enforcement
supervisory mechanism, improving legal service organizations, deepening
education in the legal system, and enhancing the sense of law and
awareness of the legal system throughout society.101

Continuing this momentum, in 1997, the National People's Congress explicitly
incorporated the rule of law as a basic guiding principle into its foundation documents, and made
the rule of law a separate subject in the plan for the reform of the political system.  At the same
time, the National People's Congress also proposed to institute a comprehensive legal framework
with Chinese characteristics by the year 2010.

                                                

98 Id.

99 Adopted on November 14, 1993 by the 3rd Plenary Session of the 14th Central Committee of the Chinese
Communist Party, reprinted in Lieberthal at 419-440.

100 Id.

101 Id.
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The role of lawyers in the Chinese system remained unclear until 1997's adoption of the
Law of the People's Republic of China on Lawyers.102  Prior to the adoption of the Lawyer's
Law, lawyers were deemed to be functionaries of the state, and law firms were considered to be
public institutions under the Ministry of Justice.103  Following adoption of these regulations,
lawyers were formally allowed to operate private law firms, a development heralding a
significant change from the approach of the previous forty plus years.  Also prior to the adoption
of the Lawyer's Law, Chinese legal community was not independent from the government; in a
1993 survey, 94% of Chinese lawyers respondents stated that the government had interfered with
their work.104

This ambivalence to the rule of law is evident in the Constitution of the People's Republic
of China.  As amended, the Constitution endorses the principle of the rule of law but with
Chinese characteristics.  Article five of the Constitution states that "no laws or administrative or
local rules and regulations may contravene the Constitution" and "no organization or individual
is privileged to be beyond the Constitution or the law."  However, that same article states that
"all acts in violation of the Constitution and the law must be investigated," but stops short of
declaring such acts unenforceable.  Article eleven states, "the state protects the lawful rights and
interests of the individual economy," but it continues, "the state guides, assists and supervises the
individual economy by administrative control" [emphasis added].  Article thirty-three provides,
"all citizens of the People's Republic of China are equal before the law. Every citizen is entitled
to the rights and at the same time must perform the duties prescribed by the Constitution and the
law" [emphasis added].  Article 126 of the Constitution states that "the people's courts exercise
judicial power independently, in accordance with the provisions of the law, and are not subject to
interference by any administrative organ, public organization or individual."  However, Article
128 states, "People's courts at higher levels supervise the administration of justice by those at
lower levels...Local people's courts at various levels are responsible to the organs of the state
power which created them."  These ambiguities in the Constitution purports both to subject the
Party to the rule of law and to elevate the Party to a privileged constitutional position.105

Despite the above-mentioned ambiguity, the Chinese government has expressed its
commitment to the rule of law through WTO accession and beyond.  In his Report on the Work

                                                

102 Law of the People's Republic of China on Lawyers (adopted May 15, 1996 by the 19th Sess. of the
Standing Committee of the 8th National People's Congress), reprinted in China Laws for Foreign Business (CCH),
Business Regulation, ¶16-650.

103 See Provisional Regulations of the People's Republic of China on Lawyers (adopted August 26, 1980
by the 15th Sess. of the 5th National People's Congress), reprinted in China Laws for Foreign Business (CCH),
Business Regulation, ¶19-450.

104 Zimmerman at 42.

105 Orts at 69.
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of the Government, delivered at the 5th Session of the 9th National People's Congress on March 5,
2002, Premier Zhu Rongji stated:

This year we need to concentrate on increasing our international
competitiveness and fulfilling the following tasks on the basis of what has
been achieved. First, following the principles of the uniformity of law,
nondiscrimination, and openness and transparency, we need to quickly
improve the system of foreign- related economic laws and statutes so that
they are suitable to domestic conditions and the WTO rules and able to
guarantee fair and efficient law enforcement… Fourth, we need to study
and publicize information about the WTO and its rules, and we need to
provide training to public servants, especially leading cadres at and above
county and division level and to managerial staff in large and medium-
sized enterprises by stages and in groups. We need to bring forth, through
training, a contingent of people who are well acquainted with the WTO
rules and international economic cooperation and trade…We should
conscientiously implement the basic principle of "running the country
according to law", perform official duties lawfully and managing the
government by high standards...We should deepen reform, reduce the
scope of administrative examination and approval, standardize and
simplify necessary approval procedures, stress openness and transparency,
and clearly define responsibilities.106

Despite these achievements, significant issues in establishing the rule of law remain.  The
Chinese practice of guanxi (personal connections) for example, undermines confidence in

                                                

106 Report on the Work of the Government (delivered at the 5th Session of the 9th National People's
Congress, March 5, 2002) available at     http://www1.chinadaily.com.cn/highlights/docs/2002-03-18/61384.html   .  The
next day, Zeng Peiyan, Minister in Charge of the State Development Planning Commission stated, in the Report on
the Implementation of the 2001 Plan for National Economic and Social Development and on the Draft 2002 Plan for
National Economic and Social Development (available at     http://www1.chinadaily.com.cn/news/cb/2002-03-   
18/61383.html   ), "The basic role of the market in the allocation of resources should be fully exploited. The law
governing economic development should be followed. International practice will be taken into consideration. The
way government functions will be changed and the macro-regulation will be improved to create a sound
environment for economic development.  Speeding up efforts to develop the legal system. Legislative plans of the
National People's Congress will be conscientiously implemented in drafting laws. The Insurance Law will be
amended as soon as possible. An Anti-Monopoly Law will be drafted. A Law on the Prevention and Control of
Radioactive Pollution will be submitted to the National People's Congress for examination and approval. We will
formulate or revise related administrative statutes, rules and regulations as soon as possible and review local
government statutes, rules and regulations and other regulation-related documents, taking into consideration the
requirements for developing the socialist market economy, the rules of the World Trade Organization and our
commitments to that organization. We will continue to draw up administrative statutes and regulations to rectify and
standardize market order. All authorities should follow the law in carrying out their administrative duties and
perform their functions strictly within the jurisdiction and according to the procedures specified in laws and
regulations."
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China's legal system.  A byproduct of guanxi, gaoganzidi (nepotism), allows senior cadres and
their children unique business opportunities and preferential treatment by China's judicial
system.107  While the above outlines the progress of China's government and the Communist
Party towards acceptance of the rule of law concept, the Communist Party has never made an
explicit statement that it will not interfere in the Chinese judicial system.  Indeed, Li Peng,
current chairman of the Standing Committee of the National People's Congress, has urged the
local and national legislatures to support the leadership of the Communist Party.108  Li's
statements mirror earlier statements by Jiang Zemin, who stated that four principles should guide
China's future development: (1) adherence to the socialist road; (2) the people's democratic
dictatorship; (3) Marxism-Leninism and Mao Zedong Thought; and (4) the leading role of the
Communist Party.109  The quantity and quality of lawyers and judges, and social perception
thereof, remain significant obstacles to the development of a genuine rule of law system in
China.

Foreign investors and Chinese citizens alike have reservations about the ability of the
judicial system to follow written law without the influence of politics.110  As China continues
internally to pursue change, WTO membership can, and over time should, have a positive effect
on the development of the rule of law in China.  However, those judging progress should
maintain realistic perspectives on such development.

III. China's WTO Rule of Law-Related Commitments

In acceding to the WTO, China made significant rule of law commitments.  In becoming
a WTO member, China agreed to and affirmed Article X of the General Agreement on Tariffs
and Trade 1947 ("GATT"):

Publication and Administration of Trade Regulations

1. Laws, regulations, judicial decisions and administrative rulings of
general application, made effective by any contracting party, pertaining to
the classification or the valuation of products for customs purposes, or to

                                                

107 Zimmerman at 44.

108 Li Peng: NPC Must Adhere to Communist Party Leadership, China Daily (July 10, 2002) at
http://www.chinadaily.com.cn/highlights/16_party/news/710.htm      .  Despite these statements, Li has, at times,
promoted the concept of the rule of law for limited issues.  See China's Assembly Chief Stresses Rule of Law, BBC
Monitoring International Reports (Feb. 28, 2002), LEXIS, News and Business Library, Major World Publications
File.

109 President Jiang Makes Important Speech in Party School , China Daily (May 31, 2002) at
http://www.chinadaily.com.cn/highlights/16_party/theory/s0531.html.

110 Zimmerman at 44.
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rates of duty, taxes or other charges, or to requirements, restrictions or
prohibitions on imports or exports or on the transfer of payments therefor,
or affecting their sale, distribution, transportation, insurance, warehousing
inspection, exhibition, processing, mixing or other use, shall be published
promptly in such a manner as to enable governments and traders to
become acquainted with them.  Agreements affecting international trade
policy which are in force between the government or a governmental
agency of any contracting party and the government or governmental
agency of any other contracting party shall also be published.  The
provisions of this paragraph shall not require any contracting party to
disclose confidential information which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the
legitimate commercial interests of particular enterprises, public or private.

2. No measure of general application taken by any contracting party
effecting an advance in a rate of duty or other charge on imports under an
established and uniform practice, or imposing a new or more burdensome
requirement, restriction or prohibition on imports, or on the transfer of
payments therefor, shall be enforced before such measure has been
officially published.

3. (a) Each contracting party shall administer in a uniform,
impartial and reasonable manner all its laws, regulations, decisions and
rulings of the kind described in paragraph 1 of this Article.

(b) Each contracting party shall maintain, or institute as soon
as practicable, judicial, arbitral or administrative tribunals or procedures
for the purpose, inter alia, of the prompt review and correction of
administrative action relating to customs matters.  Such tribunals or
procedures shall be independent of the agencies entrusted with
administrative enforcement and their decisions shall be implemented by,
and shall govern the practice of, such agencies unless an appeal is lodged
with a court or tribunal of superior jurisdiction within the time prescribed
for appeals to be lodged by importers;  Provided that the central
administration of such agency may take steps to obtain a review of the
matter in another proceeding if there is good cause to believe that the
decision is inconsistent with established principles of law or the actual
facts.

(c) The provisions of sub-paragraph (b) of this paragraph shall
not require the elimination or substitution of procedures in force in the
territory of a contracting party on the date of this Agreement which in fact
provide for an objective and impartial review of administrative action even
though such procedures are not fully or formally independent of the
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agencies entrusted with administrative enforcement.  Any contracting
party employing such procedures shall, upon request, furnish the
Contracting Parties with full information thereon in order that they may
determine whether such procedures conform to the requirements of this
sub-paragraph.111

Further, China agreed to and affirmed GATT Article XXIV which, in relevant part states,
"Each contracting party shall take such reasonable measures as may be available to it to ensure
observance of the provisions of this Agreement by the regional and local governments and
authorities within its territories."112

In addition to affirming GATT Articles X and XXIV, China made significant rule of law
commitments in its Accession Protocol.  It is against these combined commitments that China's
progress in the rule of law field will be judged:

Part I General Provisions

…

2. Administration of the Trade Regime

(A) Uniform Administration

1. The provisions of the WTO Agreement and this Protocol shall
apply to the entire customs territory of China, including border trade
regions and minority autonomous areas, Special Economic Zones, open
coastal cities, economic and technical development zones and other areas
where special regimes for tariffs, taxes and regulations are established
(collectively referred to as "special economic areas").

2. China shall apply and administer in a uniform, impartial and
reasonable manner all its laws, regulations and other measures of the
central government as well as local regulations, rules and other measures
issued or applied at the sub-national level (collectively referred to as
"laws, regulations and other measures") pertaining to or affecting trade in
goods, services, trade-related aspects of intellectual property rights
("TRIPS") or the control of foreign exchange.

                                                

111 General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, T.I.A.S. 1700, 55 U.N.T.S.
194, art. X.

112 General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, T.I.A.S. 1700, 55 U.N.T.S.
194, art. XXIV.



[/CLC USTR Comments.doc] -36- 3/6/04

3. China's local regulations, rules and other measures of local
governments at the sub-national level shall conform to the obligations
undertaken in the WTO Agreement and this Protocol.

4. China shall establish a mechanism under which individuals and
enterprises can bring to the attention of the national authorities cases of
non-uniform application of the trade regime.

…

(C) Transparency

1. China undertakes that only those laws, regulations and other
measures pertaining to or affecting trade in goods, services, TRIPS or the
control of foreign exchange that are published and readily available to
other WTO Members, individuals and enterprises, shall be enforced.  In
addition, China shall make available to WTO Members, upon request, all
laws, regulations and other measures pertaining to or affecting trade in
goods, services, TRIPS or the control of foreign exchange before such
measures are implemented or enforced.  In emergency situations, laws,
regulations and other measures shall be made available at the latest when
they are implemented or enforced.

2. China shall establish or designate an official journal dedicated to
the publication of all laws, regulations and other measures pertaining to or
affecting trade in goods, services, TRIPS or the control of foreign
exchange and, after publication of its laws, regulations or other measures
in such journal, shall provide a reasonable period for comment to the
appropriate authorities before such measures are implemented, except for
those laws, regulations and other measures involving national security,
specific measures setting foreign exchange rates or monetary policy and
other measures the publication of which would impede law enforcement.
China shall publish this journal on a regular basis and make copies of all
issues of this journal readily available to individuals and enterprises.

3. China shall establish or designate an enquiry point where, upon
request of any individual, enterprise or WTO Member all information
relating to the measures required to be published under paragraph 2(C)1 of
this Protocol may be obtained.  Replies to requests for information shall
generally be provided within 30 days after receipt of a request.  In
exceptional cases, replies may be provided within 45 days after receipt of
a request.  Notice of the delay and the reasons therefor shall be provided in
writing to the interested party.  Replies to WTO Members shall be
complete and shall represent the authoritative view of the Chinese
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government.  Accurate and reliable information shall be provided to
individuals and enterprises.

(D) Judicial Review

1. China shall establish, or designate, and maintain tribunals, contact
points and procedures for the prompt review of all administrative actions
relating to the implementation of laws, regulations, judicial decisions and
administrative rulings of general application referred to in Article X:1 of
the GATT 1994, Article VI of the GATS and the relevant provisions of the
TRIPS Agreement.  Such tribunals shall be impartial and independent of
the agency entrusted with administrative enforcement and shall not have
any substantial interest in the outcome of the matter.

2. Review procedures shall include the opportunity for appeal,
without penalty, by individuals or enterprises affected by any
administrative action subject to review.  If the initial right of appeal is to
an administrative body, there shall in all cases be the opportunity to
choose to appeal the decision to a judicial body.  Notice of the decision on
appeal shall be given to the appellant and the reasons for such decision
shall be provided in writing.  The appellant shall also be informed of any
right to further appeal.113

                                                

113 Accession Protocol.


