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Currently, the United States-Japan Player Contract
Agreement (hereinafter the “Posting System Agree-
ment”) regulates the trade of non-free agent players be-
tween Major League Baseball (hereinafter “MLB") and
Japan’s Nippon Professional Baseball (hereinafter
“NPB”)%. At present, the Posting System Agreement is in
effect on a year-to-year basis terminable at the option of
either the MLB Commissioner or the NPB Commis-
sioner, provided notice to terminate the agreement is
given 180 days prior to December 15th of any given

Members of the Japanese Olympic
baseball team celebrate a two run
homer by Nobuhiko Matsunaka (3) in
the seventh inning of their semifinal

game against the USA.

year< Short of playing nine full seasons for a NPB
team, or securing an outright release, the Posting Sys-
tem Agreement is the only accepted method for a Japa-
nese Professional Baseball Player to join a MLB team.* However, recent changes
in NPB’s relationship with the Japan Professional Baseball Players Association, as
well as recent changes to Japan’s Anti-Monopoly Law, and structural weaknesses
within the Posting System Agreement, have combined to create a situation ripe for
legal challenges to the Posting System Agreement in Japan. This article will ana-
lyze the Posting System Agreement to determine areas of legal liability in Japan for
MLB and NPB under the current arrangement.

The Posting System Agreement
Reasons for Formation

Before the Posting System Agreement came into existence, baseball relations
between Nippon Professional Baseball and Major League Baseball were governed
by a 1967 Working Agreement, which obligated NPB and MLB to respect each
other’s baseball contracts and conventions.> NPB and MLB executed the 1967
Working Agreement to avoid a repeat of prior disputes between them,® yet, the
1967 Working Agreement was flawed from its inception because NPB failed to
“specify worldwide rights in regard to the ownership of its players.”> This omission
stemmed from the fact that the Japan Uniform Players Contract was derived from a
translation of a 1930’s minor league contract in the United States £ As a result of
this omission, several disputes and misunderstandings arose between MLB and
NPB.

Against this backdrop MLB and NPB entered into the Posting System Agree-
ment in 1998, which established a bidding procedure to regulate trades of non-free
agent Japanese players to the Major Leagues. It is known as the Posting System
because the bidding process is initiated when a NPB team, via the NPB and MLB
Commissioners, “posts” the availability of a non-free agent player. The bidding
procedure allows MLB teams to obtain exclusive negotiating rights with non-free
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agent players in exchange for cash bids. This bidding procedure is intended to
serve multiple goals. First, it is designed to provide Major League teams with better
access to Japanese Players by providing an alternative to team-to-team working
agreements. If exclusive working agreements between MLB and NPB teams were
the sole means for Major League teams to acquire Japanese Players, then roughly
19 to 18 Major League teams would be unable to compete for Japanese Players.
This is because there are 30 Major League teams and currently 12 NPB teams.™>
To avoid this problem, the Posting System Agreement restricts the scope of team-
to-team working agreements, and accords the MLB and NPB Commissioners the
authority to modify the terms of working agreements.** Second, the Posting Sys-
tem is intended to provide NPB teams with secure control over the mobility of non-
free agent players and thereby prevent the Major Leagues from raiding NPB teams
for their best players.* Third, the Posting System Agreement is intended to im-
prove communication between MLB and NPB and avoid future disputes caused by
unilateral action through stricter reporting requirements.

Recent Changes in Japanese Professional Baseball

There is presently considerable frustration among Japanese players over the
posting system and heavy-handed tactics by NPB team owners. The Japan Pro-
fessional Baseball Players Association (hereinafter “JPBA”) has stated that the
Posting System treats Japanese players like racehorses at an auction, even claim-
ing that since posted players have no control over which team they will be assigned
to negotiate with, the situation is analogous to “human trafficking.” == Chief among
the players’ complaints is the fact that the bidding procedure fails to take into ac-
count players’ salaries.*> The JPBPA argues that since the posting system forces
the posted player to negotiate with the highest bidder, the Japanese player is
placed in a weak bargaining position. Essentially the posted player can accept the
Major League team’s offer, or decline and hope to be posted in the future; he can-
not negotiate with another bidder.® Until recently, the Japan Professional Baseball
Players Association has taken little action to protect the interests of its members.*~
However, recent plans to merge the Pacific League’s Kintetsu Buffaloes and Orix
Blue Wave have forced the JPBPA to take action.”® On September 18 and 19th of
2004, the JPBPA went on strike for the first time in the 70 year history of profes-
sional baseball in Japan. Japanese players opposed the merger of the Kintetsu
and Orix teams*™ because they believed it would result in the loss of hundreds of
jobs for players and team personnel 2 It was also widely believed in Japan that the
Kintestu-Orix merger would trigger additional mergers as the team owners in Ja-
pan’s less profitable Pacific league favor creation of a single league. The players
went on strike after team owners balked at player demands to either freeze the
merger between Kintetsu and Orix, or in the alternative, to proceed with the merger
and allow a new club to enter the Pacific League for the 2005 season.Z- The strike
is estimated to have caused 1.9 billion yen, or approximately $22.4 million, in eco-
nomic losses2 A second strike was averted when the NPB team owners softened
their stance and signed an agreement with the players association. As part of the
agreement, the JPBA withdrew its opposition and the Kintetsu-Orix merger pro-
ceeded but the NPB agreed to screen applications of companies that want to be-
come team owners for the 2005 season.= In addition, the owners also agreed to
abolish the current system of charging billions of yen in "entry" fees to would-be
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owners, and existing teams were required to provide future teams with players to
make the new franchise competitive.Z In the aftermath, the NPB owners allowed
Rakuten, a Japanese company providing internet related services, to establish the
Tohoku Rakuten Golden Eagles® and the Kintetsu-Orix merger has resulted in the
new Orix Buffaloes. 2=

Potential Legal Actions in Japan Arising From the Posting System

The JPBPA's recent strike represents a major change in the union’s willingness
to fight for player’s rights. The strike has also changed the dynamics of the rela-
tionship between the NPB owners and the Japanese players as public opinion has
shifted decidedly in favor of the players and their union. Indeed, even the Japa-
nese legislature has expressed support for the Japanese players’ opposition to the
NPB owner’s plans to consolidate professional baseball in Japan.2 Concurrently,
Japanese antitrust law has also gone though significant changes in terms of its en-
forceability, the remedies available and public perception. The JPBPA has stated
that it opposes the Posting System Agreement and wants to change it dramatically.
As professional baseball is subject to Japanese antitrust laws, the JPBPA could
use the antitrust laws of Japan to mount a legal attack against the Posting System
Agreement. This section will give a brief overview of Japanese antitrust law and
explore different avenues for the JPBPA to attack the validity of the Posting System
Agreement under the antitrust laws of Japan.

Antitrust Law in Japan

The Law on Prohibition of Private Monopoly and Ensuring Fair Trade
(hereinafter the “Anti-Monopoly Law”) was enacted as Japan’s first antitrust legisla-
tion in 1947.2 The scope of the Anti-Monopoly Law is broad in that seeks to pro-
hibit private monopolization, unreasonable restraint of trade and unfair practices,
prevent excessive concentrations of economic power, eliminate unreasonable re-
straint of production, sale, etc., and all other unjust restrictions of business activi-
ties.2% The purpose of prohibiting such activities is defined in broad language.2*
The Anti-Monopoly Law applies to any “entrepreneur”® or “trade association” that
engages in prohibited conduct.2 The Japanese Fair Trade Commission
(hereinafter the “JFTC”) was formed in 1947 to enforce the Anti-Monopoly Law.2
Despite the broad scope of the Anti-Monopoly Law, the JFTC’s enforcement efforts
have been ineffectual for much of the law’s existence due to numerous exemptions
to the prohibition of cartels 2> This situation developed from what has been de-
scribed as a “Harmonization Culture” between the Japanese Government and the
Japanese business community, which sought “harmonious cooperation among
businesses over competition.” 2> Recently, the Anti-Monopoly Law and the JFTC
have undergone serious structural changes as part of the Japanese Government'’s
Anti-Monopoly Act reform project2- For example, the JFTC was recently placed
under the control of the Prime Minister from its prior position as a sub-agency of the
Ministry of General Affairs.2% This has increased the JFTC'’s decisional independ-
ence and enabled the JFTC to stringently enforce the Anti-Monopoly Law. As a re-
sult the JFTC has initiated several high profile investigations over the last year.>

In addition to enforcement actions by the JFTC, private actions for damages
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have always been allowed under the Anti-Monopoly Law?2 and the Japanese Civil
Code*: As part of the reform project, the Japanese legislature has also recently
amended the Anti-Monopoly Law to also allow private actions for injunctive relief
against corporations in violation of the Anti-Monopoly Law.*~ As a result of these
changes, there has been an increased use of private actions under the Anti-
Monopoly Law by Japanese businesses.—

Legal Options for the JPBPA under the Anti-Monopoly Law

As discussed above, the Anti-Monopoly Law allows for private actions to recover
monetary damages and injunctive relief. The available remedy depends on the
specific statutory section a potential claimant invokes and the nature of the alleged
violation. For the JPBPA to bring an antitrust action it would first need to determine
which statutory section to invoke to challenge the Posting System Agreement. As
an international agreement between NPB and MLB, the Posting System Agreement
arguably falls within the scope of Section 6 of the Anti-Monopoly Law. Section 6
prohibits particular international agreements or contracts and provides in relevant
part: “No entrepreneur shall enter into an international agreement or an interna-
tional contract which contains such matters as constitute unreasonable restraint of
trade or unfair trade practices.” ** Under Section 6, the JPBPA would be able to
attack the Posting System Agreement either as an unreasonable restraint of trade
or as an unfair trade practice. Alternatively, the JPBPA could try to attack NPB as a
trade association and invoke Section 8(1)(v) which contains a general prohibition
on unfair trade practices and would also enable the JPBPA to seek injunctive relief
and damages.=

Unreasonable Restraint of Trade

An unreasonable restraint of trade includes any business activities where entre-
preneurs mutually restrict or conduct themselves in a way that fixes, maintains or
increases prices or limits production, technology or products and in so doing acts
contrary to the public interest.*> Attacking the Posting System Agreement as an
unreasonable restraint of trade would allow the JPBPA to seek monetary damages
on behalf of itself and any of its members injured by the Posting System Agree-
ment.2 In private actions for damages the Anti-Monopoly Law imposes “absolute
liability” on violators regardless of the “non-existence of willfulness or negligence.”
% The disadvantage to seeking damages under the Anti-Monopoly Act is that Japa-
nese courts have imposed strict causation requirements that make it difficult to re-
cover.”2 However, the causation requirements are not impossible to overcome.2>

Unfair Trade Practices

Alternatively, the JPBPA could argue that the Posting System Agreement consti-
tutes and unfair trade practice. This would enable the JPBPA to seek either an in-
junction barring the enforcement of the Posting System Agreement or monetary
damages>> The Anti-Monopoly Law sets out an enumerated list of activities that
impede fair competition and constitute an unfair trade practice. In addition, the
JFTC has promulgated interpretive guidelines which spell out specific activities that
constitute unfair trade practices under the Anti-Monopoly Act.2: Here, the JPBPA
would be able to argue that the Posting System Agreement creates an unfair trade
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practice because it enables MLB Teams to deal with posted players on restrictive
terms.2* For example, the JFTC’s guidelines prohibit “dealing with the other party
on conditions that unjustly restrict any transaction between the said party and his
other transacting party or other business activities...” * The JPBPA could claim that
bidding procedure forces posted players to deal on restrictive terms because the
agreement assigns exclusive negotiating rights to the highest bidder and prevents
posted players from considering other offers when negotiating their salaries. Alter-
natively, the JPBPA could argue that the Posting System Agreement allows NPB
and MLB to abuse their dominant bargaining position vis a vis posted players.® For
example, the JPBPA could argue that the bidding procedure sets the terms of fu-
ture contract negotiations in a way disadvantageous to the posted players because
they have no bargaining power.2~

If the JPBPA tried to establish an unfair trade practice violation it would still have
to overcome the strict causation requirements discussed above for proving mone-
tary damages. These requirements are difficult to overcome but the JPBPA may be
successful. In addition, the JPBPA could try to obtain injunctive relief to enjoin al-
leged unfair trade practices by NPB and MLB under the Posting System Agree-
ment. The JPBPA would have to establish that it or its members are “suffering or
likely to suffer serious damages” from unfair trade practices.®® As private suits for
injunctive relief are relatively new under the Anti-Monopoly Act it is unclear how a
court would rule if reviewing a potential claim by the JPBPA. It is possible that a
court might be more receptive to awarding injunctive relief as opposed to monetary
damages.

Conclusion

Given the declining state of NPB and the Japanese players’ recent strike, a legal
challenge to the Posting System Agreement under Japan’s Anti-Monopoly Law
seems imminent. If MLB and NPB want the Posting System Agreement to remain
viable they need to revise the agreement to make Japanese players feel more in-
volved in the posting procedure. This could be accomplished by establishing a
committee to address player dissatisfaction with posting system. Alternatively, NPB
and MLB could also make the two player associations parties to the Posting Sys-
tem Agreement and work together to draft a new agreement that addresses the
concerns of everyone affected by the Posting System.
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