International Tribunal Recognizes Qualified
Privilege for War Correspondents

ERIC LIEBERMAN AND FIONA CAMPBELL

Jonathan Randal, aformer veteran war
correspondent for the Washington Post,
recently engaged in a battle of hisown
by fighting a subpoena from the
International Criminal Tribunal for the
former Yugoslavia (ICTY) that sought
testimony about his interview with an
alleged Serbian war criminal. Aninter-
national coalition of media companies
and press freedom groups supported
Randal’ s challenge, although some re-
spected journalists disagreed with his
position. For the first time, the U.N. war
crimes tribunal—established after press
coverage of atrocitiesin the former

Y ugoslavia—was forced to confront an
issue of fundamental importance to the
international criminal justice system:
whether war correspondents can assert a
privilege in the public interest to not
testify about their newsgathering.

In December 2002, the ICTY s high-
est court handed Randal and his support-
ersaresounding victory when a panel of
five international judges established a
qualified privilege that allowswar corre-
spondents to not testify about their news-
gathering in conflict zones. The ICTY
will compel war correspondents to testify
only in those exceptional casesin which
the court is satisfied that “the evidence
sought is of direct and important valuein
determining a coreissue in the case” and
“cannot reasonably be obtained el se-
where.”t Asthe case progressed through
The Hague tribunal, journalistsin
Europe and the United States publicly
debated their responsibilities with regard
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to the prosecution of war criminas—a
debate that islikely to continue asthe
U.N’s permanent Internationa Criminal
Court opensfor business. Whether the
permanent court will follow the ICTY’s
lead remains to be seen.

Background

In early 1993, Randal covered Bosnia
for the Washington Post. He and a col-
league from another newspaper who
spoke fluent Serbo-Croat drove through
Serb-held territory to Bosnia s second
largest city, Banja Luka, where they in-
terviewed housing minister Radoslav
Brdjanin about his involvement in ex-
pelling non-Serbs from the region. In
Randal’ s Post article about the inter-
view, Brdjanin was quoted as advocat-
ing the peaceful “exodus’ of non-Serbs
S0 asto “create an ethnically clean
space through voluntary movement.”2

Nearly eight yearslater, the ICTY’s
Office of the Prosecutor (OTP) contacted
Randal, who was living in Paris after
having retired from the Post. The ICTY
had charged Brdjanin with genocide,
crimes against humanity, and war
crimes. The prosecution, having seen
Randa’ s article, wanted him to write a
statement and testify before the tribunal
about the accuracy of Brdjanin’'s quota-
tions and other aspects of the interview.
Randal met with a prosecution investiga-
tor and signed a statement, but expressed
reluctance as ajournalist about testify-
ing. When the prosecution subsequently
asked him to appear in court, Randal re-
fused. In January 2002, a French court
officer arrived on his doorstep to deliver
asubpoenafromthe ICTY.

Randal’ s former employer retained
lawyersin London and Paris, who
promptly raised two evidentiary issues
with the OTP. Randal could not give di-
rect evidence that Brdjanin’s quotations
were accurate because he does not
speak Serbo-Croat and relied on anin-
terpreter. Furthermore, the article could
be admitted without Randal’ s testimony
because the ICTY admits hearsay.
When defense counsel objected to being

denied an opportunity to cross-examine
Randal, Judge Carmel Agius (Malta)
decided to assess the relevance of the
testimony after the fact:
[W]hat isimportant for this Chamber is not
whether the document itself ought to be admitted
into evidence or not. Rather, it is the probative
vauethat it can receive that isimportant. We
may end up in asituation whereby we would
have heard [Randal] but come to the conclusion
that for al intents and purposes, his evidence is
not going to be of any importance to us. But |
would still think that we ought to go ahead.?

Randal then filed a motion to have
the subpoena set aside.

Randal Asserts Need

for Qualified Privilege

Randal argued that the ICTY should
recognize aqualified (rather than ab-
solute) privilege for war reporters to not
testify about their newsgathering based
on the long-term public interest in the
free flow of information from conflict
zones.* If war correspondents were rou-
tinely made to testify, according to this
rationale, potential sourceswould per-
ceive them as an investigative arm of a
judicial system and refuse to talk or
grant access. Moreover, the personal
safety of war correspondents, who are
already endangered, would be further
jeopardized if they become identified as
potential witnesses.

Randal submitted affidavits from Bo
Jones, publisher of the Washington
Post; Roy Gutman, the Pulitzer Prize-
winning reporter from Newsday who
covered the ethnic cleansing in Bosnia-
Herzegovina and provided the first doc-
umented accounts of Serb-run concen-
tration camps; Philip Knightley, best
known for his 1975 book The First
Casualty: The War Correspondent as
Hero, Propagandist, and Myth Maker
from the Crime to Kosovoi; and Aidan
White, long-time General Secretary of
the International Federation of
Journalists, the world' s largest profes-
sional group of reporters.

Randal also garnered legal support
for the privilege from a divergent group
of international sources:
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ICTY Precedent

Although the ICTY had no direct prece-
dent regarding journalists, the tribunal
previously had granted an absolute priv-
ilege to Red Cross employees for infor-
mation obtained while performing offi-
cia duties. The ICTY concluded that
the Red Cross could not effectively op-
erate unless its workers were impartial,
neutral, and bound by confidentiality.®
The tribunal aso granted immunity to
its own employees and functionaries,®
state officials acting in an official ca-
pacity,” and the former U.N. Protection
Force Commander-in-Chief.®

International Law

Article 79 of Protocol | to the Geneva
Conventions® and Article 10 of the
European Convention on Human
Rights® outline the special position of
war correspondents and the need to pro-
tect them. Furthermore, the European
Court of Human Rights in Goodwin v.
United Kingdom had previously empha:
sized the “vital public watchdog role of
the press’ and the corresponding need
to adequately protect journalists from
disclosing their sources pursuant to
Article 10.4

Domestic Cases

Randa submitted domestic cases from the
United States”? and the United Kingdom®
where courts refused to compel testimony
from journalists aswell asinternal guide-
linesfrom the U.S. Department of Justice
on media subpoenas.* These were not
binding onthe ICTY.

Former Chief ICTY

Prosecutor’s Statement

Finally, Randal and his lawyers submit-
ted an earlier statement made by former
ICTY Chief Prosecutor Richard
Goldstone, now ajudge on South
Africa s Constitutional Court:

Not infrequently journalists come across evi-
dence of war crimes—as eyewitnesses, in dis-
covering amass grave, or through being privy
to statements made by commanders in the heat
of the action. Like aid workers and Red Cross
or Red Crescent delegates, if reporters become
identified as would-be witnesses, their safety
and future ability to be present at afield of bat-
tle will be compromised. In my opinion the
law takes too little account of that redlity.

| would therefore support arule of law to pro-
tect journalists from becoming unwilling wit-
nesses in situations that would place them or
their colleagues in future jeopardy . . . They
should not be compelled to testify lest they
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give up their ability to work in the field, but
they may of course testify voluntarily.*s

On May 10, 2002, Randal’s motion
was argued before the Trial Chamber.

Trial Chamber Upholds Subpoena
On June 7, 2002, the Trial Chamber up-
held the subpoena, refusing to recognize
aqualified privilege for journalists when
theissue of protecting confidential
sources was not involved.** Although the
court cited the Goodwin case with ap-
proval, it found the privilege request
“misconceived” because of the absence
of confidential sourcesin Randal’s case.
Rather, it upheld the prosecution’ s right
to introduce the article into evidence and
to compel histestimony, aswell asthe
defendant’ s right to challenge the accu-
racy of Randal’s reporting.

The Trial Chamber concluded that
“once the decision to publish Brdjanin's
alleged declarations was taken and im-
plemented by him, Randal has no right
to pretend that he cannot be questioned
on what he published, giving as area
son that as ajournalist he would rather
not testify.”*” It was enough for the
court that Randal’ s testimony was “ per-
tinent” to the case.*®* Alhough the court
did not foreclose imposing amorerig-
orous standard under different circum-
stances, it refused

to indulge in academic exercises or attempt to

decide issues that may well be very interesting

and related to the so-called journalistic privi-
lege in the multi-facetsin which it is presented,
but go beyond, and have no bearing on what is

really involved in, and truly relevant to, the
subject-metter of the Motion.*

The Triad Chamber granted leave to ap-
pedl. The Appeals Chamber consisted of
Presiding Judge Claude Jorda (France);
and Judges Mohamed Shahabuddeen
(Guyana), Mehmet Gliney (Turkey),
Asokade Zoysa Gunawardana (Sri
Lanka), and Theodor Meron (United
States). Aninternational codition of thirty-
four media entities and organizations (from
theformer Y ugodavia, South Africa,
Nepa, France, Canada, Britain, Austrdia,
Greece, and elsewhere) filed an amicus
brief in support of Randal’ s apped. The
appellate court heard argument from the
parties and the amici on October 3, 2002.

Appellate Court Establishes
Qualified Protection

On December 11, 2002, the Appeals
Chamber overturned the lower court de-
cision and issued the first ruling from a

modern war crimes tribunal granting pro-
tection (albeit qualified) to war corre-
spondents. The court initially established
the “particularly clear and weighty” pub-
lic interest in protecting the free flow of
information to war correspondents:

Wars necessarily involve death, destruction
and suffering on alarge scale and, too fre-
quently, atrocities of many kinds, as the con-
flict in the former Yugodaviaillustrates. In
war zones, accurate information is often diffi-
cult to obtain and may be difficult to distribute
or disseminate as well. The transmission of
information is essential to keeping the interna-
tional public informed about matters of life and
death. It may aso be vital to assisting those
who would prevent or punish the crimes under
international humanitarian law that fall within
the jurisdiction of this Tribunal. In this regard,
it may be recalled that the images of the terri-
ble suffering of the detainees at the Omarska
Camp that played such an important rolein
awakening the international community to the
seriousness of the human rights situation dur-
ing the conflict in Bosnia Herzegovinia were
broadcast by war correspondents.

The court next concluded that com-
pelling war correspondents to testify on
aroutine basis “may have a significant
impact upon their ability to obtain infor-
mation and thus their ability to inform
the public on issues of general con-
cern.” In perhaps the most critical
paragraph of the opinion, the Appeals
Chamber explained:

What really mattersis the perception that war
correspondents can be forced to become wit-
nesses against their interviewees. Indeed, the
legal differences between confidential sources
and other forms of evidence are likely to be
lost on the average person in awar zone who
must decide whether to trust awar correspon-
dent with information. To publish the informa-
tion obtained from an interviewee is one
thing—it is often the very purpose for which
the interviewee gave the interview—but to tes-
tify against the interviewed person on the basis
of that interview is quite another. The conse-
quences for the interviewed persons are much
worse in the latter case, as they may be found
guilty in awar crimestria and deprived of
their liberty. If war correspondents were to be
perceived as potentia witnesses for the prose-
cution, two conseguences may follow. First,
they may have difficulties in gathering signifi-
cant information because the interviewed per-
sons, particularly those committing human
rights violations, may talk less freely with them
and may deny access to conflict zones. Second,
war correspondents may shift from being
observers of those committing human rights
violations to being their targets, thereby putting
their own lives at risk.2

To protect the free flow of information
to war correspondents aswell astheir
safety, the court established a two-part
test that must be satisfied before a sub-
poenaisissued: “Firgt, the petitioning
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party must demonstrate that the evidence
sought is of direct and important valuein
determining a coreissuein the case.
Second, it must demonstrate that the evi-
dence cannot reasonably be obtained
elsewhere.”# Because the Trial Chamber
did not apply the correct legal standard,
the Appeals Chamber set the subpoena
aside. Thefull text of the opinionisavail-
able online at www.un.org/icty.

Not All Reporters Agree
Asthetribunal considered the case, sev-
eral high-profile journalistsin Europe
who had covered the Y ugoslav conflict
publicly took issue with Randal’ s posi-
tion. On May 19, 2002, nine days after
the Trial Chamber heard Randal’ s argu-
ment, the London Observer published a
comment from Ed Vulliamy, prize-win-
ning correspondent for the Guardian
who testified in an earlier prosecution at
The Hague. Defense lawyers grilled
Vulliamy over two-and-a-half days of

testimony, poring over his notebooks,
and demanding to know about “tele-
phone numbers in the margins and ‘ con-
text.” "% Nonetheless, Vulliamy roundly
criticized Randal’ s position:
The court needs reporters to stand by their sto-
rieson oath . . . Now we are entering a new
world that seeks not only to report the legacy
of tyrants and mass murderers, but to cal them
to account. My belief is that we must do our
professional duty to our papers and public, and
our mora and legal duty to this new enterprise.
Why should journdlists of all people—whose
information will be of such value—perch lofti-
ly above the due process of law?®

Months later, while Randal’ s appeal
was pending, Jacky Rowlands, the BBC's
former Belgrade television correspon-
dent, testified in the trial of Slobodan
Milosevic about what she saw at Dubrava
prison in Kosovo in May 1999. Of her
decision to testify, she said:

| just regard it as a duty and not something to

be shirked from. What puts us in some kind of
different ethical category from everyone else?

STATUS OF WAR REPORTERS

Geneva Conventions

Article 10—Freedom of expression

Both the Geneva Conventions and the European Convention on Human Rights
specifically address the protection of journalists:

Article 79—Measures of protection for journalists

1) Journalists engaged in dangerous professional missions in areas of armed conflict
shall be considered as civilians within the meaning of Article 50, paragraph 1.

2) They shall be protected as such under the Conventions and this Protocol, pro-
vided that they take no action adversely affecting their status as civilians, and
without prejudice to the right of war correspondents accredited to the armed
forces to the status provided for in Article 4 A (4) of the Third Convention.

3) They may obtain an identity card similar to the model in Annex I of this
Protocol. This card, which shall be issued by the government of the State of
which the journalist is a national or in whose territory he resides or in which the
news medium employing him is located, shall attest to his status as a journalist.*

European Convention on Human Rights

1) Everyone hastheright to freedom of expression. Thisright shdl include freedom to
hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This article shal not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises.

2) The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or pendlties as are pre-
scribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disor-
der or crime, for the protection of health or morals, for the protection of the repu-
tation or rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the judiciary.?

1950 (as amended by Protocol No. 11).

1. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977.
2. Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November
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And | don't really buy the argument that it
makes life more dangerous for journalists. Life
is dangerous for journalists anyway, and in an
era of twenty-four-hour news, people are more
likely to demand your tapes and equipment
immediately rather than be worried that you
might testify against them at some tribunal
three years down the line#

On the other hand, major American
newspapers such as the Wall Street
Journal,® Boston Globe,® and New York
Times® published editorials and op-eds
supporting Randal’ s position.
Columnist William Safire, for example,
wrote that “[t]he central issue goesto
the heart of protecting human rights:
will courageous journalists be able to
gain access to war zones as objective
observers—not just to tell which sideis
winning, but to bear witness to the mur-
der and rape of innocents?’ * The de-
bate within the journalistic community
about testifying in war crimestrials will
no doubt continue in the aftermath of
the Randal decision.

What Happens Now?

Asaresult of the decision, war corre-
spondents will enjoy qualified immu-
nity from testimony before both the
ICTY and the International Criminal
Tribunal for Rwanda, where the deci-
sionis precedential. It is hoped, but by
no means certain, that the permanent
International Criminal Court (ICC),
whose mandate started on July 1, 2002,
and other international criminal courts,
such as the Special Court of Sierra
Leone, will follow the Randal decision.

Although the ICC’ s rules specifically
address only the question of whether
confidential relationships are privileged,
its implementing statute provides justi-
fication for granting, at aminimum, a
qualified privilege to reporters, even for
nonconfidential sources.

The ICC Rules of Procedure and
Evidence are likely to allow journalists
to refuse to testify about confidential
sources. Rule 73(2) provides that “com-
munications made in the context of a
class of professional or other confiden-
tial relationships shall be regarded as
privileged, and consequently not subject
to disclosure.” Rule 73 does not set out
an exhaustive list of relationships to
which the privilege should attach.
Instead, it calls upon the ICC to evalu-
ate professional and confidential rela-
tionships against the following criteria:

(i) Whether communications occurring within
that class of relationship are made in the
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course of a confidentia relationship pro-
ducing a reasonable expectation of privacy
and non-disclosure;

(if) Whether confidentiality is essential to the
nature and type of relationship between
the person and the confidant; and

(iii) Recognition of the privilege would further
the objectives of the Statute and the Rules
[of the ICC].32

Rule 73(3) specifically covers sev-
eral classes of relationships, including
those with physicians, psychiatrists and
psychologists, other therapists, and the
clergy. It also provides for avirtualy
absolute privilege for the International
Committee of the Red Cross. Although
journalists were considered during the
negotiation process, the rule’ s drafters
could not reach an agreement and de-
cided to leave the question to the ICC.*
Nevertheless, the language of therule
itself suggests that the confidential
source relationship would and should be
protected. Rule 73 is not as expansive
as the Randal decision, which protects
the relationships between reporters and
all sources, even nonconfidential ones.

However, nothing in the ICC rules
prohibits the provision of aqualified
privilege to war reporters. On the con-
trary, asan international criminal tribu-
nal, the ICC will be affected by the same
considerations with respect to journalists
asthetribunas on the former Yugodavia
and Rwanda. Under Article 21 of the
Rome Statute of the ICC, the ICC isto
apply its own statute and rules and then
turn to “the principles and rules of inter-
national law.” Thus, the ICC can—and
should—follow the ICTY’s Randal deci-
sion in accordance with its statutory
mandate to apply “the principles and
rules of international law.”

Finally, the Randal proceedings high-
lighted the lack of domestic jurispru-
dence on testimonial privilegesfor war
reporters. Thisis not surprising given
that the need for testimony from such re-
portersismost likely to arisein “war
crimes’ trials before international tri-
bunals. However, the amount of war
crimes litigation in domestic courtsis ex-
pected to increase. The ICC hasjurisdic-
tion only where a nation has proved “un-
willing” or “unabl€”’ to prosecute crimes
that fall under the court’ sjurisdiction.
The strong opinion in Randal provides
persuasive authority for domestic courts
to grant war correspondents the kind of
protection that they now enjoy before the
international criminal tribunals. [
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