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The Problem with Unpublished Opinions

CHARLES L. BABCOCK

Last year, the U.S. Court of Appealsfor
the Fifth Circuit wrote 3,369 opinions
but published only 543 of them—that
is, just over 13 percent.! Pursuant to a
long-standing Fifth Circuit rule, the
2,826 unpublished opinions are not
considered precedent and, in most cas-
es, cannot be found in the Federal
Reporter System or online.?

The Fifth Circuit is not alone. All
thirteen U.S. Courts of Appeals have
similar rules, which commentators have
called “alarming because [the rules]
abridge free speech and authorize
courts to ignore their past acts.”? Last
year, ailmost 80 percent of the written
opinionsin the federal circuits were un-
published. Recently, the Eighth Circuit
held its rule to be unconstitutional but
on rehearing withdrew its opinion.
Another court, the Ninth Circuit, con-
sidered sanctions against an appellate
lawyer for citing an unpublished opin-
ion.® The Fifth Circuit sparked a debate
en banc over the proper role of unpub-
lished opinions when one panel decided
a case differently from a previous pan-
el—even though the facts were identi-
cal and the case involved the same de-
fendant. The first panel decision was
unpublished and therefore not binding
precedent in the subsequent case.’

Thedefendant in that case asked the
Fifth Circuit to hear the case en banc but
the court refused over the dissents of
Judges Jerry Smith, Edith Jones, and
Harold R. DeMoss. The dissenting opin-
ion criticized the court for refusing “to ex-
amine the question of unpublished opin-
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ions generally, an issuethat isimportant to
thefair adminigtration of justicein thiscir-
cuit.”® The dissenters called the practice of
denying precedentia status to unpublished
opinions*“questionable.”®

The dissents came in Williams v.
Dallas Area Rapid Transit, acasein
which Dallas Rapid Transit (DART)
sought immunity from suit under the
Eleventh Amendment. DART had just
won such aruling from the Fifth Circuit
inaprior case, Anderson v. DART.®

As Judge Smith explained in his dis-
sent: “Based, however, on the mere for-
tuity that the Anderson panel decided
not to publish, our panel in Williams
was free to disagree with Anderson and
to deny DART the same immunity that
Anderson had conferred on it less than
two years earlier.”** Judge Smith asked
therhetorical question: “What is the hap-
lesslitigant or attorney, or for that matter
afedera digtrict judge or magistrate
judge, to do?’'2

The problem created by unpublished
opinionsis not confined to the Fifth
Circuit. In Anastasoff v. United States,®®
Judge Richard Arnold, writing for the
court, declared unconstitutional the
Eighth Circuit rule that states that “ un-
published opinions are not precedent,
and parties generally should not cite
them.”* The issue arose because a prior
Eighth Circuit panel had decided pre-
cisely the legal question raised by the
parties. The prior decision was adverse
to Anastasoff, who made no effort to
distinguish the case but rather argued
that the decision had no precedential ef-
fect because it was unpublished.

The Anastasoff panel felt itself bound
by the prior panel decision even though
the opinion was unpublished and held
that the rule denying precedential effect
was uncongtitutional. Judge Arnold rea
soned that issuance of decisionswith
nonprecedential effect exceeded the
power delegated to the judiciary under
Article 11 of the Congtitution.®® The case
then went en banc and the panel decision
was vacated in light of a subsequent set-
tlement.’* Asaresult, theruleremainsin
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place but “the constitutionality of that
portion of Rule 28A(i), which says that
unpublished opinions have no preceden-
tial effect remains an open question in
thiscircuit.”v

Judge Arnold’ s opinion drew mixed
reviews. Judge Alex Kozinski of the
Ninth Circuit immediately labeled
Judge Arnold’ s constitutional analysis
“hogwash.”® He added that the decision
was “total nonsense, and | expect it to
have avery short life.”* Judge K ozinski
fulfilled his own prophecy, at least in
his jurisdiction, when he authored a
lengthy opinion upholding the Ninth
Circuit'sversion of the rule®

In Hart v. Massanari, the appel-
lants' opening brief cited an unpub-
lished opinion. The court issued a show
cause order seeking to determine
whether counsel should be sanctioned
for violating the Ninth Circuit rule that
forbids referring to unpublished deci-
sions. Citing Anastasoff, the attorney re-
sponded that the rule might be unconsti-
tutional. Judge Kozinski, writing for the
panel, noted that “ Anastasoff, while va-
cated, continues to have persuasive
force. It may seduce members of our
bar into violating our Rule 36—3 under
the mistaken impression that it is un-
congtitutional. We write to lay these
speculationsto rest.”2

Judge Kozinski’ s meticulous opinion
answers Judge Arnold’' s analysisin
Anastasoff and concludes that

[u]nlike the Anastasoff court, we are unable to
find within Article 111 of the Congtitution a
requirement that all case dispositions and
orders issued by appellate courts be binding
authority. . . . The common law has long rec-
ognized that certain types of cases do not
deserve to be authorities, and that one impor-
tant aspect of the judicia function is separating
the cases that should be precedent from those
that should not. Without clearer guidance than
that offered in Anastasoff, we see no constitu-
tional basis for abdicating this important aspect
of our judicial responsibility.?

Even though the court rejected the
Eighth Circuit’ sanalysis, it did not im-
pose sanctions against the attorney,
finding that the violation of the rule was
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not willful and advanced a nonfrivolous
congtitutional issue.

The competing views of Judges
Arnold and Kozinski are reflected in the
legal literature. But the practice of des-
ignating a substantial number of opin-
ions as unpublished is coming under in-
creasing attack. Before 1964, there were
relatively few unpublished opinions but
today more than 75 percent of al final
decisions by the appeals courts go un-
published.?

Opponents of the rule say thisleadsto
Loss of precedent

Sloppy decisions

Lack of uniformity

Difficulty of higher court review

» Unfairnessto litigants

* Lessjudicia accountability

* Less predictability®

» Congtitutional concerns

The Vanderbilt Law Review pub-
lished arecent empirical study that
attempted to determine empirically what
factors influence the decision to publish
an opinion.?” The authors of the study
noted that since 1975, when rules were
first adopted permitting unpublished
opinions, the U.S. appellate courts “have
maintained two bodies of law. Oneis
published, widely disseminated, and
fully precedential. The other, now
encompassing nearly 80 percent of all
dispositions on the merits, is unpub-
lished, erratically distributed, and rarely
precedential .”%

The authors concluded that, after re-
viewing their data, there was reason to
be both reassured and concerned about
the manner in which decisions were des-
ignated for publication. But they
warned that

at least some unpublished decisions reach

results with which other judges would dis-

agree, and that judges and courts also vary in
their tendency to publish outcomes. It follows
that denying precedential value to unpublished
opinions gives judges discretion to decide
which of their rulings will bind future decision-

makers—and sets the stage for inconsistent
treatment of like cases®

There are also First Amendment is-
sues raised by the no-citation rules.
Some circuits, like the Ninth, forbid liti-
gants from citing prior unpublished
opinions. Thisis arguably a content-
based restriction on speech justified
only by judicial efficiency and not by a
compelling state interest.* Thereisalso
the question of access, which implicates
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the Petition Clause of the First
Amendment. If citizens cannot learn
what a branch of government is doing,
how can they effectively petition the
government for redress of grievances?>?

In light of these concerns, the Texas
Supreme Court has given tentative ap-
proval to an amendment to itsrule re-
garding unpublished opinions. The
amendment will abolish unpublished
opinions, require short “Memorandum
Opinions’ in specified cases, and allow
citation of all judicial opinions, even if
they were previously designated as un-
published. Prior to the effective date of
the amendment, any decision that was
unpublished will not be binding prece-
dent but may be cited as authority.

This proposal generated unanimous
editorial support from the state’ s major
news media.*® It became a campaign is-
suein the recent election for three open
positions on the Texas Supreme Court.
All but one of the candidates supported
abolition of unpublished opinions. The
candidate who favored continuation of
the “do not publish” rule was defeated.

Although Judge Kozinski and those
who favor unpublished opinions focus
on the practicalities of their workload
and the debate over precedent, attention
must be given to other significant issues
noted above. [4
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