Gagging Trial Participants

C. THOMAS DIENES

This country haslong struggled to rec-
oncile freedom of the press with the fair
trial rights of the accused and with the
fair administration of justice in criminal
and civil cases.! U.S. Supreme Court
precedent has sharply curtailed direct
regulation of the press, either through
sanctions for what is published or re-
straints on publication.? Similarly, in cur-
tailing trial court effortsto closejudicia
proceedings, the Court has fashioned a
First Amendment right of public and
press access.® But one method of trial
court control on unwanted publicity has
proven more successful and thereforeis
being used with greater frequency: gag
orderson tria participants. Tria court
judges imposing participant gag orders
often cite the dicta of the Supreme Court
in Sheppard v. Maxwell . “The courts
may take such steps by rule and regula
tion that will protect their processes from
prejudicia outside influence. Neither
prosecution, counsel for defense, the
accused, witnesses, court staff nor en-
forcement officers coming under the ju-
risdiction of the court should be free to
frustrate its function.”®

However, the question remains:
What justification is required before a
court can impose gag orderson trial
participants? Even if gag orders do not
directly restrain the media, they restrict
the free speech of trial participants and
burden press gathering of the news for
publication. Nevertheless, media
lawyers seeking to challenge such judi-
cial ordersface significant uncertainties
and difficulties, indicated in the turn-of -
the-century decisions of the South
Dakota Supreme Court in Soux Falls
Argus Leader v. Miller® and of the fed-
eral district court in Dow Jones & Co.
v. Kaye,” both dealing with media chal-
lenges to participant gag orders. The
Fifth Circuit’ s decision in United Sates
v. Brown,® which rejected the constitu-
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tional challenge of agagged criminal de-
fendant, indicates how even the formida
ble protections of the First Amendment
may provide little support.

Thinly Veiled Prior Restraint
Many trial judges had read Sheppard as
authorizing them to protect defendants
from prejudicial publicity by imposing
direct restraints on media publication.
But in Nebraska Press Ass' nv. Suart,® a
unanimous U.S. Supreme Court rejected
even amodified gag order in afactual
context posing significant opportunities
for prejudicial publicity.'® The gag order
on publication, the Court said, was a pri-
or restraint, “one of the most extraordi-
nary remedies known to our jurispru-
dence,”* and one of “the most serious
and least tolerable infringements on First
Amendment rights.”*2 Such an order is
presumptively unconstitutional and only
aclear and present danger of prejudice
could justify such arestraint.’® Beforeis-
suing the restraining order, atria judge
must make specific findings, based on
record evidence, justifying the restraint
including (1) the nature and extent of
pretrial news coverage; (2) the unavail-
ability of other measures to mitigate the
effects of publicity; and (3) the effec-
tiveness of the proposed order in pre-
venting prejudice.** The severity of this
procedural and substantive burden, espe-
cialy the demand that there be findings
of lessrestrictive aternatives, has made
Nebraska Press a near absolute rule of
invalidity. Although trial courts do issue
gag orders on media publication, they
are, with rare exceptions, reversed on
appeal .*®

Inform, agag order on trial partici-
pantsisajudicial injunction. In purpose,
operation, and effect the order isas
much a prior restraint as a gag order on
media publication.'6 It is based on spec-
ulation that the content of what is said
by the participants will produce harm
justifying the suppression of speech. Be-
cause of the collateral bar doctrine, trial
participants are not free to speak to the
press and then challenge the order when
ajudge issues a show cause order.’” The
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gag order is backed by the threat of real,
concrete, particularized, and immediate
sanctions. Offering a quick, effective
way of curbing extrgjudicial commen-
tary, it isan inviting tool for the trial
judge seeking to control potentially
prejudicial publicity.'® Accordingly, it
would seem completely appropriate to
apply the prior restraint doctrine. The
content-based judicial order should be
presumptively invalid; a heavy burden
of justification should attach; and the
procedural and substantive standards of
Nebraska Press should apply. But these
principles do not necessarily govern.

Media Challengesto Gag Orders
First, thereis aquestion asto who is
challenging the gag order. Although one
of the gagged participants can challenge
the restraint, more often it is the press
that objects. When the press intervenes
as anonparty to challenge the order,
courts are divided as to whether the pri-
or restraint doctrine (and its rule of pre-
sumptive invalidity) applies. Soux Falls
Argus Leader v. Miller®® involved such
amedia challenge to apretrial gag or-
der, issued with the consent of both the
prosecution and the defense, after a
hearing in which the media participated.
The case involved two former employ-
ees at a state training school who were
charged with manslaughter and felony
child abuse of afourteen-year-old girl.
After distinguishing cases involving
public accessto judicial proceedings
and gag orders on press publication, the
court noted the split of judicial authori-
ty. The South Dakota Supreme Court
adopted what appears to be the majori-
ty rule adopted by the Second, Fourth,
Ninth, Tenth, and Eleventh Circuits
and held that prior restraint doctrine
did not apply.?®

The Miller court followed the ap-
proach of the leading Second Circuit
decision, In re Application of Dow
Jones & Co.,% and asked only “ ‘[w]het-
her there is a“reasonable likelihood”
that pretrial publicity will prejudice a
fair trial.’ "?? The South Dakota high
court, however, required that the trial
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court “explore whether other available
remedies would effectively mitigate
the prejudicial publicity.”? Applying
the lenient “ reasonable likelihood”
standard, the court found that the trial
judge had properly taken notice of the
extensive pretrial publicity that had al-
ready occurred and was justified in
concluding that a reasonable likelihood
of prejudice existed. Rejecting the
need for specific factual findings, the
court noted that the trial judge had con-
cluded that aternate measures would
be ineffective. Finaly, the court held
that the order was not overbroad since
it “burdens no more speech than is nec-
essary to protect the parties’ Sixth
Amendment right to afair trial.”?

In contrast, in Dow Jones & Co. v.
Kaye,? an action brought by newspa-
pers under 42 U.S.C. § 1983 and de-
cided one month before Miller, the
U.S. District Court for the Southern
District of Floridaissued a preliminary
injunction enjoining the state court
from enforcing a broad gag order
against all parties and their agentsin a
high profile civil action for damages
for diseases resulting from tobacco ad-
diction. In that case, when the state tri-
al judge learned that the tobacco com-
panies planned a press conference that
he believed could prejudice the fair-

The third-party standing rule is not a
jurisdictional mandate; it is a prudential
rule of judicial self-restraint that can be

overridden by countervailing interests.

ness and impartiality of thetrial, he
called a hearing to determine whether
toissue an order. The state judge and
parties agreed upon arestraining order.
The newspaper was not allowed to par-
ticipate in the hearing. When some of
the tobacco companies challenged the
gag order during the compensatory
damages phase of trial more than a
year later, the state trial court denied
the motion to vacate the order, the me-
diawas denied |leave to intervene in the
appeal, and a state appellate court sus-
tained the gag order. The newspapers
then adopted the somewhat unusual ap-
proach of filing a § 1983 claim based
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on the denial of federal constitutional
rights. When the federal action in Kaye
was filed, the compensatory damages
phase of the state trial was almost com-
pleted, but a punitive damages phase
was still possible.?

The federal district court noted the
division of authority on the appropriate
First Amendment standards when the
media challenges a participant gag order
and, although not entirely clear, the
Kaye court, asin Miller, seemed to ver-
bally adopt the more lenient “reasonable
likelihood” of prejudice standard.?” But
here ends the similarity with Miller, In
re Dow Jones, etc. The federal court
found that the mediawas likely to pre-
vail on the merits because the gag order
was unconstitutionally overbroad and
the state court made no findings of fact
to support such a broad restraint on ex-
trajudicial speech by the parties.?® The
state court order prohibited all speech
regarding the trial and not just that
“likely to affect the fairness of the tri-
al.”® Further, the federal court cited Ne-
braska Press and seemed to apply the
more demanding First Amendment
standards applicable to prior restraints:
“The record fails to show that the gag
order . . . was necessary to ensure afair
trial.”*° Although the state trial court
had made general statements about the
publicity the high-
profile trial had gen-
erated, it had not set
forth specifically the
content of the cov-
erage, itslikely ef-
fect on the fairness
of thetrial, and why
less restrictive
measures would be
ineffective.®* Fur-
ther, the gag order
was unlimited in duration, adding to its
overbreadth.®

In short, although the federal district
court in Kaye appeared to accept the
more lenient “reasonable likelihood”
standard, its analysis reflects the more
demanding approach of those courts
that apply Nebraska Press and prior re-
straint analysis to participant gag orders
even when the mediais the challenging
party. Nevertheless, the rejection of the
prior restraint doctrine and use of ale-
nient reasonable likelihood standard
seems to be the approach accepted by
most courts when the press challenges a
gag order. One reason for this appears
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to berooted in the doctrine of standing.

All of the modern participant cases
accept that the media has Article 111
standing to challenge a gag order on tri-
al participants. For example, in Miller,
the court stated that “[m]edia has been
injured because the order, though not
directed at the [m]edia, restricts some of
the sources to which it may turn or has
turned for information about the under-
lying criminal action.”* Aslong as
there are potentia participants who are
otherwise willing to speak but are un-
willing to do so because of the gag or-
der, the media suffersinjury in fact
caused by the court order that is redress-
ibleif the courts grant relief.

But the reluctance to apply the prior
restraint doctrine appears to stem from
another standing problem, that of third-
party standing. The mediais not bound
by the gag order and the participants are
not parties to the action challenging the
order. Because of this, the Ninth Circuit
held in its 1986 decision in Radio Tele-
vision News Ass'nv. U.S District
Court, that although the media had Arti-
clelll standing “to raise freedom of the
press concerns under the first amend-
ment,” it “lack[ed] standing to assert the
free speech constitutional rights of the
nonparty trial counsel in challenging
this order.”3* Under that view, only the
gagged participant could raise First
Amendment claims.

However, the third-party standing
ruleisnot ajurisdictional mandate; it is
aprudential rule of judicial self-restraint
that can be overridden by countervailing
interests. Thereis ample reason to allow
the mediato raise the First Amendment
rights of the gagged participants. The
purpose and effect of the participant gag
order isto restrain and censor speech. It
isarestraint based on content; the court
restrains speech based on what is being
said, based on potential harm from the
speech. The speech being curtailed gen-
erally concerns the operation of the
legal system; it is speech in the public
interest. In short, the critical values and
concerns underlying the prior restraint
doctrine and the First Amendment are
implicated. And the participants, espe-
cialy attorneys who must practicein
the court that issues the order, may well
be reluctant to demand that their own
rights be protected.

There is an additional argument used
by the courts to reject use of the prior
restraint doctrine and stringent stan-



dards of review. The media challenge
can be seen as an effort to protect the
First Amendment rights of the public
and the press, rather than speech rights
of the gagged participants. Courts re-
jecting use of the prior restraint doctrine
have summarily dismissed such a First
Amendment interest. For example, the
Ninth Circuit in RTNA labeled such a
First Amendment claim as “tenuous’®
since “the media’s collateral interest in
interviewing trial participantsis outside
the scope of protection offered by the
first amendment.” % The press remained
free to gather the news; it was the partici-
pants who were restrained. Similarly,
the Second Circuit in Dow Jones con-
cluded there was no “censorship” of the
press.%” Since the press was not subject
to sanctions if the participant gag order
was violated, any burden on the press
and public wasindirect and incidental .
But thereis precedent for using the
prior restraint doctrine even when the
challengeis by the media. For the Sixth
Circuit in CBS, Inc. v. Young,® a partic-
ipant gag order “directly impaired or
curtailed” the media s * constitutionally
guaranteed right” to gather the news.?
Only a showing that the gag order was
“required to obviate serious and immi-
nent threats to the fairness and integrity
of atria” would overcome the order’s
presumptive invaidity. Similarly, the
Tenth Circuit in Journal Publishing Co.
v. Mechem,*? in holding a post-tria gag
order on jurors that was challenged by
the press to be unconstitutionally over-
broad, said that “any inhibitions against
news coverage of atrial carry aheavy
presumption of an unconstitutional prior
restraint.”* And the federal district
court in Connecticut Magazine v.
Moraghan™ used the prior restraint doc-
trine and applied the mandate of Ne-
braska Press requiring specific record
findings that alternatives were unavail-
ablein enjoining enforcement of a par-
ticipant gag order by a state court.®
The analysisin CBS Inc. v. Young
and its progeny is far more compatible
with the underlying rationale of the pri-
or restraint doctrine and the First
Amendment protection of newsgather-
ing. The prior restraint doctrineis de-
signed to prevent government from
deciding what speech enters the market-
place of ideas (i.e., censorship) and to
promote citizen access to the informa-
tion and ideas needed to perform their
duty in ademocratic society. A judicia

gag order on trial participants has both
the purpose and the effect of allowing
government to curtail the flow of speech
it determines to be harmful .6 The speech
in all of the above cases was of publicin-
terest and concern. Y et the participant
gag order curtailed the speech of those
with the most intimate knowledge of the
legal proceedings, forcing the mediato
rely on less knowledgeable sources of in-
formation. And the restraint was a con-
tent-based regulation that should be pre-
sumptively unconstitutional and subject
to strict scrutiny. As one judge aptly put
it, “Anindirect prior restraint, is, de fac-
to, aprior restraint, nonetheless.”+

Direct Challenges from Participants
It might be logically assumed that if the
gagged trial participant challenges the
order, the prior restraint doctrine and
strict scrutiny or the clear and present
danger doctrine (i.e., Nebraska Press)
apply. Indeed most courts have adopted
this approach. For example, the Second
Circuit, in United States v. Salameh,®
overturned an overbroad participant gag
order issued in the World Trade Center
bombing trial. The court required a nar-
row tailoring of such orders, considera-
tion of less restrictive means, and an as-
sessment of the order’ slikely effective-
ness,”® in other words, the demanding
standards of Nebraska Press. The Sixth
Circuit in United Sates v. Ford® and the
Ninth Circuit in Levine v. U.S. District
Court5! similarly applied the prior re-
straint doctrine to participant gag orders
challenged by a gagged participant.
Then thereislast year’ s United Sates
v. Brown,%? in which the Fifth Circuit up-
held a broad participant gag order by us-
ing a seriously flawed constitutional
analysis. James Harvey Brown, a promi-
nent Louisiana politician and public offi-
cial, wason tria in one of three criminal
cases involving former Louisiana Gover-
nor Edwin W. Edwards. The district
court sua sponte entered a gag order that,
with exceptions for matters of public
record and protestations of innocence,
prohibited attorneys, parties, or witnesses
from discussing anything about the case
with the media “that could interfere with
afair tria,” including statements “in-
tended to influence public opinion re-
garding the merits of this case.” > After
efforts by Brown to vacate or modify the
order were unsuccessful, he appealed.>
Logic dictates that an appellate court
should be especially sensitive to a broad
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gag order that prevented a defendant
from speaking out in his defensein an
effort “to influence public opinion re-
garding the merits of this case.” Such a
sweeping order implicates not only the
free speech rights of the defendant, the
First Amendment rights of the public
and press, but also the self-defense
rights of a criminal defendant. Instead,
the Fifth Circuit, while acknowledging
that it was a*“somewhat close call,” af-
firmed the broad order.%®

The appellate court acknowledged
that the prior restraint doctrine was im-
plicated® and that other circuits had ap-
plied some version of the clear and
present danger test in reviewing partici-
pant gag orders when challenged by a
party subject to the restraint.>” But the
court held “that the gag order is consti-
tutionally permissible because it is
based on a reasonably found substantial
likelihood that comments from lawyers
and parties might well taint the jury
pool, either in the present case or one of
the two related cases, isthe least restric-
tive corrective measure available to en-
sure afair trial, and is sufficiently nar-
rowly drawn.” %8

The Fifth Circuit explained its adop-
tion of this less demanding standard as
follows: “We decline to adopt the more
stringent tests advocated by the Sixth,
Seventh, and Ninth Circuits because
Gentile appears to have foreclosed ap-
plicability of those tests to the regula-
tion of speech by trial participants.”>
However, Gentile v. Sate Bar of Neva-
da® involved a standing disciplinary
rule, not a gag order subject to the prior
restraint doctrine. Further, Gentile in-
volved the First Amendment rights of
lawyersto engage in extrgjudicial com-
mentary in cases in which they are par-
ticipating. Chief Justice Rehnquist,
writing for the majority in Gentile,
stressed the special fiduciary duties of a
lawyer as an “officer of the Court.”®

The Fifth Circuit in Brown reasoned
that the distinction between alawyer
and other trial participants was not criti-
cal. “The mischief that might have been
visited upon the three related trials—
primarily, jury tainting—would have
been the same whether prejudicial com-
ments had been uttered by the parties or
their lawyers.”® This suggests it was
the harm threatened by publicity reflect-
ing extrajudicial comments by trial par-
ticipants that drove the appellate court
to alter the standards of First Amend-
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ment review. But the seriousness of the
harm from speech goes to the applica-
tion of the standard of review, not the
selection of the standard to be used.
Further, the dangers of prejudice and
jury tainting were involved in all the
precedents rejected by the Fifth Circuit.
And avery serious claim of potential
prejudice to the defendant’ s fair trial
rights was involved in Nebraska Press
Association. But the Supreme Court had
still applied the prior restraint doctrine
and the clear and present danger doc-

The flawed analysis of the Fifth Circuit
[in Brown| was not limited to its

adoption of constitutional standards.

trine. The harm threatened by the defen-
dant’s speech in Brown is no greater
than the harm threatened by the media
speech in Nebraska Press Association.
The flawed analysis of the Fifth Cir-
cuit was not limited to its adoption of
congtitutional standards. The appellate
court showed the same insensitivity to
First Amendment rightsin its applica-
tion of thisless protective standard. A
substantial likelihood of jury tainting
was said to satisfy the requirement of
harm even though the activities and
criminal prosecution of Governor Ed-
wards and his associates (including
Brown) had already spawned a mass of
publicity. Simply, the court speculated,
with no apparent basis, that speech by
trial participants would increase the
publicity and add materially to the
harm.® Nor did the breadth of the order
move the court. “While the language of
the order is somewhat broad, under the
circumstances we do not find it to be so
vague or overinclusive as to unjustifi-
ably trammel on Brown’s free speech
rights.” % The court noted that the order
did not prohibit all extrajudicial com-
mentary, provided for some exceptions,
and thetria court had suspended the
law to allow Brown to run for reelec-
tion.% However, this analysisignores
the fact that the orders prohibited all
speech “that could interfere with afair
trial,” which isalimitless standard. The
order expressly was aimed at speech in-
tended to influence public opinion:
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speech that is central to the values pro-
tected by the First Amendment.

The Brown court’s articul ated stan-
dard of review might appear to reflect
the “less burdensome means’ test char-
acteristic of the demanding judicial
review standard of gtrict scrutiny. Howev-
er, the court’ s gpplication of the require-
ment, which it characterized as “ good
judicial practice”®® rather than constitu-
tional command, provides aweak re-
flection of the doctrine that played such
an important role in Nebraska Press As-
sociation. The dis-
trict court’sfailure
to make specific
findings based on
record evidence that
there were no less
restrictive means
was simply dis-
counted by the ap-
pellate court. The
record, the Fifth
Circuit said, was sufficient to justify the
district court’s“ clearly implied conclu-
sion” that other means would be “inap-
propriate or insufficient to adequately
address the possible del eterious effects
of enormous pretria publicity in this
case and the two related cases.”

Participant gag orders have become a
favorite means by which courts seek to
avoid excessive publicity. It isunlikely
that thiswill change. Nevertheless, it
should be expected that appellate courts
will at least use standards for justifying
such orders that reflect the important
First Amendment interests at stake.
Brown fails that test; the Fifth Circuit
used a flawed constitutional standard
and a deferential application inconsis-
tent with First Amendment precedent on
trial participant gag orders. One can
only hope that it merely reflects the ex-
tremely political context of the cases
that spawned it. [4
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