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Introduction

Interbasin diversions (“diversions™), or the transfer of water outside of a watershed, are quite
common throughout the U.S.* The Great Lakes—St. Lawrence River Basin Water Resources
Compact (the “Compact”™) would prohibit nearly all diversions. This is a highly unusual
condition of an interstate compact.? The presence of this diversion prohibition raises questions
about whether such a prohibition can be justified in light of the federal Constitution’s Dormant
Commerce Clause and international trade law.

! A note on terminology: throughout this paper, the definitions in the Great Lakes—St. Lawrence River
Basin Water Resources Compact (Compact) will be used for the terms “diversion”, “withdrawal” and
“consumptive use”. These definitions are as follows:
Diversion means a transfer of Water [i.e. ground or surface water in the Basin] from the [Great Lakes]
Basin into another watershed, or from the watershed of one of the Great Lakes into that of another by
any means of transfer, including but not limited to a pipeline, canal, tunnel, aqueduct, channel,
modification of the direction of a water course, a tanker ship, tanker truck or rail tanker but does not
apply to Water that is used in the Basin or a Great Lake watershed to manufacture or produce a Product
that is then transferred out of the Basin or watershed. Divert has a corresponding meaning.
Withdrawal means the taking of water from surface water or groundwater. Withdraw has a
corresponding meaning.
Consumptive Use means that portion of the Water Withdrawn or withheld from the Basin that is lost or
otherwise not returned to the Basin due to evaporation, incorporation into Products, or other processes.
Great Lakes—St. Lawrence River Basin Water Resources Compact § 1.2, found at
http://www.cglg.org/projects/water/docs/12-13-05/Great Lakes-
St_Lawrence_River Basin_Water Resources Compact.pdf (last visited 8/9/07) [hereinafter Compact].
% The only other interstate water compact found that prohibits diversions is the Klamath River Basin
Compact, which prohibits waters taken from the Upper Klamath River Basin to be used outside that basin.
See Klamath River Basin Compact Arts. I11(b)(2), I11(b)3), V.
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. The Great Lakes—St. Lawrence River Basin Water Resources Compact

The Compact is the product of over four years of negotiations among the eight Great Lakes
Governors with substantial public input. As the most recent effort in a process that began as early
as the 1985 Great Lakes Charter, the Compact represents the States’ best means of providing for
wise management of the extraordinary Great Lakes water resource. As an interstate compact, this
agreement will need to be ratified by all eight states and consented to by Congress in order to
become effective.

A. The Need for the Compact

With nearly 20 percent of the Earth’s fresh surface water, the Great Lakes are a vast and
important resource. They are vitally important to the region’s environment and economy as a
center of commerce and industry, supporting agriculture, shipping, heavy manufacturing, and
electricity generation. They also support fishing and tourism, and provide a range of recreation
opportunities for all the region’s residents. The 35 million people who live and work within the
basin use 43 billion gallons per day (“bgd”) of its water, 5% of which is consumed and does not
return to the basin.

However, the Great Lakes are not unlimited. Only about one percent of their water is replenished
each year; the remaining 99 percent is not renewed. Harm to the quality of the Lakes’ water and
water dependent resources have diminished their value. Both in-basin withdrawals and potential
diversions could lead to further degradation of the resource. The laws currently in place will not
ensure adequate management, conservation and protection of this important resource.

1. In-Basin Water Shortages and Diversion Threats

Threats to the integrity of the Great Lakes basin come from within and outside of the basin.
Localized shortages within the basin result from inadequate planning and management at state
and local levels. Threats of diversion of water to areas outside the basin could lead to
environmental harm to basin resources and loss of economic competitiveness. The potential
impacts of climate change could exacerbate both in-basin shortages and diversion threats.

Water shortages and conflicts within the Great Lakes basin have arisen throughout the basin.?
Some shortages come simply from the increased demands of population growth, while others
result from user-to-user conflicts, typically large-scale users impacting the quantity or quality of
homeowner groundwater wells. For example, in Wisconsin’s lower Fox River watershed, growth
in cities such as Green Bay have raised concerns about the adequacy of future water supplies
from that watershed. Another example is the impact of northwestern Ohio large-scale dairy farms
on the wells of nearby homeowners.

Schemes for diverting Great Lakes water to places both far away from and very near to the basin
have arisen over the years. In the early 1980’s, three Great Lakes water diversion proposals
surfaced:* one to improve navigation on the Mississippi River; another wanted to supply a coal
slurry pipeline to Montana; and a third to recharge the Ogallala aquifer. In the late 1990’s,
Ontario gave approval for a 156 million gallon per year tanker withdrawal from Lake Superior for
shipment to Asia. Regional opposition forced Ontario to rescind the approval. Closer to home,
communities just outside the basin divide in southeast Wisconsin would like basin water, rather
than potentially more expensive supplies in their own watersheds, to replace radium-
contaminated groundwater supplies.

% See generally, National Wildlife Federation, Code Red in a Blue Water Basin (2005).
* See Chris A. Shafer, Great Lakes Diversions Revisited: Legal Constraints and Opportunities for State
Regulation, 17 T.M. Cooley L. Rev. 461, 463-464 (2000) [hereafter Shafer].



2. The Inadequacy of Existing Laws

A water resources management regime that provides adequate protection of the quantity of Great
Lakes waters and to water dependent resources will have several features: it will be legally
binding and enforceable; it will apply throughout the basin; it will impose the same management
standards throughout the basin; it will apply to all basin waters (surface and ground); it will have
standards that will in fact sufficiently protect basin water quantity and quality. Such a regime
does not exist today, but the Compact has been designed to remedy this.

The range of federal and state laws that apply to the Great Lakes, taken together, fail to provide
adequate protection of Great Lakes water supplies.” Regionally-applicable laws are either
insufficiently broad in their coverage (i.e. 1909 Boundary Waters Treaty,® 1968 Great Lakes
Basin Compact’), potentially subject to legal challenge (i.e. Water Resources Development Act
(WRDA)?®), or not binding (i.e. 1985 Great Lakes Charter and its 2001 Annex®). State statutory
and common law among the eight Great Lakes States is inconsistent and incomplete in its
coverage and is an inadequate means of managing a resource such as the Great Lakes that crosses
state borders. U.S. Supreme Court decisions have generally allowed diversions when addressing
interstate water disputes.’® Thus, it is clear that existing laws for managing Great Lakes waters
do not provide the binding, comprehensive, regionally-applicable mechanism needed to wisely
manage this valuable resource.

a. 1909 Boundary Waters Treaty

This treaty between the U.S. and Great Britain on behalf of Canada governs the two countries’
management of their shared boundary waters. These waters include the waters “from main shore
to main shore of the lakes and rivers and connecting waterways” of the boundary between the
U.S. and Canada (but not the tributary waters flowing into these waters)'* and include four of the
five Great Lakes.”? This treaty created the International Joint Commission (“1JC”), which has
approval authority over certain water uses and jurisdiction over “all cases involving the use or
obstruction or diversion of” the boundary waters.*®

While binding law, this treaty does not apply to all basin waters (it leaves out Lake Michigan,
tributary waters and groundwater) and has insufficient standards to ensure adequate resource
protection. The treaty establishes (1) an “injury” standard that relies on existing party laws and
(2) a very high threshold for triggering 1JC approval. First, if one party’s use of water on its side
of the boundary causes “any injury” to the other side, the injured party is entitled to redress under
the laws of the party causing the injury.** This provides a remedy, but does not guarantee what
that remedy will be. Second, 1JC approval is required only for actions “affecting the natural level

® Canadian laws, while important for basin water management, are beyond the scope of this paper.

® Boundary Waters Treaty, Jan. 11, 1909, United States—Great Britain (for Canada), 36 Stat. 2448
[hereafter BWT].

"Pub. L. No. 90-419, 82 Stat. 414 (1968) [hereafter GLBC].

842 U.S.C. § 1962d-20 (2000) [hereafter WRDA].

® The Great Lakes Charter, Feb. 11, 1985, http://www.cqglg.org/projects/water/docs/Greatl akesCharter.pdf
(last visited 8/3/07) [hereafter GLC]. Annex to the Great Lakes Charter, June 18, 2001,
http://www.cglg.org/projects/water/docs/GreatL akesCharterAnnex.pdf (last visited 8/9/07).

10See, e.g., Wisconsin v. lllinois, 278 U.S. 367 (1929).

1 BWT, supra note 6 at Preliminary Art.

12 _ake Michigan is completely within U.S. jurisdiction; however, the Boundary Waters Treaty gives
Canada the right of navigation in Lake Michigan. Id. at Art. 1.

B 1d. at Arts. 111 & VIII.

“1d. at Art. 11.
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or flow of boundary waters”.*> Only a tremendously large volume of water taken from the basin
would achieve such an impact. Proper management of the Great Lakes basin requires a more
sensitive standard than this.

b. 1968 Great Lakes Basin Compact

The 1968 Great Lakes Basin Compact has been entered into by all eight Great Lakes states and
consented to by Congress. Its purposes include promotion of development, use and conservation
of Great Lakes basin water resources. The compact does include water tributary to the Great
Lakes, but does not include groundwater.® The compact creates the Great Lakes Commission to
undertake actions to fulfill its purposes. The Commission’s powers include data collection and
reporting, consideration of means of improving water resources management, and making
recommendations for policy and law, which the states are to consider.'” The scope of this
compact, and the Commission’s role, are quite limited.

This compact constitutes a binding contract among the member states, providing a regional (on
the U.S. side) agreement concerning basin waters. However, it plays only a small role in basin
water resources management. This compact is only an information-gathering and idea-generating
agreement. It does not provide any standards, processes or other requirements for managing
basin water use, it does not include any enforcement provisions, and it does not include
groundwater. Additionally, since the Canadian provinces (Ontario and Quebec) are not parties to
this agreement, it does not control Canadian management of Great Lakes water resources.*®

c. 1985 Great Lakes Charter

The non-binding 1985 Great Lakes Charter has been entered into by all ten Great Lakes states and
provinces and sets forth common management principles for basin waters and water-dependent
resources. Among the actions called for are

- developing a common database of information about basin resources,

- establishing a water resources management committee,

- prior notice and consultation for very large diversions or consumptive uses,

- development of a water resources management program with a resources inventory,
demand assessment, consumptive use minimization and coordinated management, and

- additional scientific research related to water planning and management.®

Significant concepts in the Charter include: that the waters of the basin *“are interconnected and
part of a single hydrologic system”; that the most effective management is through “joint pursuit
of unified and cooperative principles, policies and programs”; and that diversions of basin waters
should not be allowed if they would have significant adverse impacts.”> The Charter defines
“Great Lakes Basin water resources” to include both surface water and tributary groundwater in
the basin and also provides definitions for “withdrawal”, “consumptive use” and “diversion”.
The Charter is the source of many of the concepts that have been incorporated into the Compact.

The Charter represents an ambitious effort by the Great Lakes states and provinces to identify and
implement principles that would provide for a shared, comprehensive management program.

1d. at Art. 111,

18 GLBC, supra note 7 at Art I11.

1d. at Art. VI, Art. VII.

18 The Great Lakes states attempted to allow the Canadian Great Lakes provinces to join the compact. Id. at
Art. 11.B. However, Congress expressly refused to consent to the provisions allowing this. Id. at § 2.

9 GLC, supra note 9 at Implementation of Principles, pp. 3-5.

0 |d. at Findings and Principles for the Management of Great Lakes Water Resources, pp. 1 & 2.



However, in practice, the Charter has not been effective because its signatories have failed to
implement it. Since it is non-binding, the states and provinces cannot be made to do so.

d. 1986 Water Resources Development Act (WRDA), amended 2000

The federal Water Resources Development Act (WRDA) is a primary means by which the federal
government provides financial and technical support to water resources management efforts
throughout the nation. In the 1986 update, a provision was added prohibiting diversions of water
from the Great Lakes basin without the approval of all eight Great Lakes state governors. This
provision was amended in 2000 to clarify that it also applies to “exports” of basin water.?* The
relevant portion reads:

No water shall be diverted or exported from any portion of the Great Lakes within the
United States, or from any tributary within the United States of any of the Great Lakes,
for use outside the Great Lakes basin unless such diversion or export is approved by the
Governor of each of the Great Lake[sic] States.?

WRDA thus allows any single governor to veto a proposed diversion of Great Lakes water.

As federal law, WRDA does provide a binding means of protecting against diversions of basin
water that applies to all of the Great Lakes states, as well as to all other U.S. states. However,
WRDA does not address in-basin management, which is needed, does not apply to Canadian
attempts at diversion (although the provinces have their own diversion bans), and might not apply
to groundwater. Also, the provision does not define “diversion”, so it is unclear what constitutes
a diversion requiring approval. As a federal statute, WRDA could be modified or repealed by
Congress, leaving the Great Lakes states vulnerable to the policy decisions of non-basin
legislators.

WRDA may also be vulnerable to legal challenge. Its lack of standards and procedures (and the
failure of the governors to establish their own) may make WRDA subject to substantive and
procedural due process and international trade law challenges. This lack of standards and
procedures is also an unreliable means of managing diversions.

e. State Statutory and Common Law

The Great Lakes states’ common law and statutory schemes for managing Great Lakes water
resources vary substantially in the nature and extent of their coverage. All states follow the
common law riparian doctrine for surface water use, providing riparian property owners
correlative rights in shared water bodies and subjecting their water use to the “reasonable use”
standard.?® The common law for groundwater varies among the states, ranging from a modified
rule of “capture” to a reasonable use standard.”* As judge-made law, the application of these
standards can vary from state to state, and the relative lack of conflict over water uses in these
water-rich states leaves the details of these standards uncertain.®® Additionally, neither the
surface water nor groundwater standards incorporate an environmental protection component to
ensure adequate instream flows for ecosystem functioning.

In all of these states, statutes have modified and supplemented the common law. Statutory
schemes vary greatly from state to state, with some providing comprehensive requirements and

2L Water Resources Development Act of 2000, Pub.L. No. 106-541, § 504, 114 Stat. 2572, 2644—45 (2000).
242 U.S.C. § 1962d-20(d). Diversions authorized prior to this provision were made exempt; see id. at (f).
%2 Noah Hall, Toward a New Horizontal Federalism: Interstate Water Management in the Great Lakes
Region, 77 U. Colo. L. Rev. 405, 427 (2007) [hereafter Hall].
24

Id.
2d.



others regulating minimally. Some states have years of experience regulating water uses, while
others are fairly new to the game.?® These differences result in a wide range of regulatory
approaches and water user expectations across the basin. Some of these approaches incorporate
environmental protection provisions, while others do not.

These differences between the Great Lakes states’ laws result in an inconsistent and incomplete
management system for the basin’s waters. The common law is uncertain and the regulatory
programs vary in their scope and standards, creating a patchwork of protections. These laws are
also subject to modification at the discretion of each state, providing no guarantees to neighboring
states regarding the extent of their coverage. Most significantly, individual state efforts, no
matter how strong, cannot protect the Great Lakes from the harm caused by another state’s lax
management. While common law and statutory protections are important, the basin needs a
regionally-applicable set of standards that ensure at least a minimal level of protections.

f. Judicial Remedies

States may seek U.S. Supreme Court determination of their disputes over shared water resources.
The Great Lakes states took this route in a dispute over the largest existing diversion from the
Great Lakes: the Chicago diversion.?”  When, for sanitary reasons, the state of Illinois diverted
Lake Michigan by reversing the flow of the Chicago River, this diversion lowered the lake’s level
by nearly six inches. After over 70 years of costly and lengthy litigation involving all of the
Great Lakes states (except Indiana) the Chicago Diversion is subject to Supreme Court decree and
the Court retains continuing jurisdiction. Currently, Illinois may divert 3,200 cubic feet per
second (2.1 billion gallons per day) of Lake Michigan water, which has permanently lowered the
lake by 2 ¥ inches.?®

While the Supreme Court can serve an important function by resolving interstate conflicts over
shared water resources, this route is time-consuming, costly, and only provides a post hoc remedy
to harms rather than preventing them from occurring. Wisconsin and the other states had to wait
until sufficient harm had occurred before they could bring suit. Once Illinois began its diversion
and had come to rely on it, the Court was not likely to require the state to completely reverse its
course. As a result, Illinois has been allowed to continue a very large diversion of water that, if
addressed prior to the undertaking, might not have been as large (or even allowed). For long-
term, sustainable management of natural resources, judicial remedies alone are insufficient.

B. The Structure of the Compact

In adopting Annex 2001, an annex to the 1985 Great Lakes Charter, the states and provinces
committed to take decisive action to provide a legally defensible, binding management regime for
all basin jurisdictions that retained authority within basin. Annex 2001 outlined a common,
resource-based standard to be applied throughout the basin with the goal of protecting,
conserving, restoring, and improving water resources. Management would extend to both
diversions and in-basin uses, to both surface water and groundwater, and to both waters and the
resources that depend on water. Finally, the Annex called for the public to be involved in the
development and implementation of this new management regime.

% See, e.g., Minn. Stat. Ch. 103G; Wis. Stats. Chs. 30 & 281; Ind. Code Tit. 14, Arts. 25 & 29.

" Wisconsin v. Illinois, 449 U.S. 48 (1980); Wisconsin v. lllinois, 388 U.S. 426 (1967); Wisconsin v.
Ilinois, 289 U.S. 395 (1933); Wisconsin v. Illinois, 281 U.S. 696 (1930); Wisconsin v. Illinois, 281 U.S.
179 (1930); Wisconsin v. Illinois, 278 U.S. 367 (1929).

%8 Shafer, supra note 4 at 465.



While the states and provinces could have taken a number of approaches to effectuate the Annex
2001 commitments, the jurisdictions decided upon an overarching, non-binding agreement — the
Great Lakes—St. Lawrence River Basin Sustainable Water Resources Agreement (the
“Agreement”)®® -- and separate actions by the states (via the Compact) and the provinces (via
individual provincial legislation) to implement the Agreement.*® This Agreement-Compact-
legislation approach does not remedy the existing lack of a comprehensively binding legal
requirement. However, by undertaking the Compact, the jurisdictions will achieve a common,
binding approach for the vast majority of basin water use. In addition, if the states are
implementing the Agreement via the Compact, the provinces are under much greater political
pressure to properly manage their share of the basin.

1. Overall Structural Approach

Traditionally, interstate water compacts take either a “western” approach, allocating among the
member states and letting them do as they wish with their water, or an “eastern” approach,
creating a centralized management authority with fairly comprehensive jurisdiction.** The
western approach works well when the interstate water resource is insufficient to meet all the
states’ needs and a division of the resource is needed to resolve or avoid conflicts over quantity.
The eastern approach can also help resolve scarcity issues, but further provides basin-wide water
resources management where sufficient water exists to allow consideration of ecosystem health.

The Compact takes a third approach that combines aspects of these two traditional approaches to
result in an agreement that establishes a common management system that each member state is
to implement and allows them considerable flexibility in doing so. A centralized authority, the
“Council”, is created, but this authority plays a relatively small role in basin water resources
management, serving a largely administrative and advisory role and placing obligations on the
states in limited circumstances. Since the basin does not face overall shortages, allocation is not
needed and would not resolve localized in-basin shortages, protect the resource or guard against
diversions. Because they are geographically disparate and insufficiently politically motivated to
give up sovereignty over basin water resources, a centralized authority would not fit. The
Compact’s structure responds to the specific needs of the basin and the basin states by combining
elements of both the eastern management approach and the western state autonomy approach.

2. Major Compact Elements

The major elements of the Compact are: (1) a program for state management of in-basin water
withdrawals; (2) a prohibition on diversions, with limited exceptions; (3) a water conservation
and efficiency program; (4) requirements to collect and disseminate data and to improve water
resources science; and (5) public participation and enforcement provisions.

Key Compact findings that underlie these major elements include: that the waters of the Basin are
a public trust, form a single hydrologic system, and serve multiple concurrent uses; that future
diversions and consumptive uses have the potential to significantly impact the basin; and that the

% Great Lakes—St. Lawrence River Basin Sustainable Water Resources Agreement, Dec. 13, 2005, at
http://www.cglg.org/projects/water/docs/12-13-05/Great L akes-

St_Lawrence River Basin_Sustainable Water Resources Agreement.pdf (last visited 8/10/07).

% Adding the provinces to a binding agreement presented daunting legal challenges. A treaty between
Canada and the U.S. would have taken authority for Great Lakes water management out of the basin and
placed it into the hands of the federal government and might have resulted in a very different agreement
than the states and provinces had in mind. And while states can seek compacts with “foreign powers”,
subject to Congressional approval, the Great Lakes states’ efforts to do so within the 1985 Great Lakes
Charter were not approved by Congress. U.S. Constitution, Art. 1, 8 10; See n.18, supra.

®! For this section, see, generally, Hall, supra note 23 at 407-413.
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Parties share the duty to protect and manage the basin resources.® To provide a management
system that takes these findings into account, the Compact has been structured to “facilitate[e]
consistent approaches to water management across the basin while retaining state management
authority.”™

a. In-Basin Management Program

The Compact requires each state to create and implement “a program for the management and
regulation of New or Increased Withdrawals and Consumptive Uses” that is to “assure an
effective and efficient Water management program that will ensure that uses overall are
reasonable, that Withdrawals overall will not result in significant impacts to the Waters and
Water Dependent Natural Resources of the Basin, . . . and that all other objectives of the
Compact are achieved.”* Proposed withdrawals and consumptive uses subject to this program
must satisfy the “Decision-Making Standard”, which contains a reasonable use component based
largely upon the Restatement (Second) of Torts plus four additional criteria: (1) return flow
(returning unconsumed water to its source); (2) no significant adverse impacts to waters and
water;sdependent natural resources; (3) water conservation; and (4) compliance with all applicable
laws.

This program allows the states to decide which withdrawals are subject to regulation, so long as
the program satisfies the program criteria of reasonable use overall, no significant impacts overall
and achievement of other Compact objectives. Water uses subject to Compact regulation must
then satisfy the Decision-Making Standard. This standard goes well beyond the common law to
include protection of the water resource itself and other resources that depend on water. Once
effective, this standard will provide a binding, enforceable standard for in-basin water use, apply
to all basin waters (both surface water and groundwater) and to all states in the basin.

b. Diversion Prohibition with Limited Exceptions

The Compact prohibits diversions of water outside of the basin boundary, with only very limited
exceptions for transfers between the basins of two Great Lakes (intra-basin transfers) and for
public water supply use by communities near the basin boundary. The diversions excepted must
undergo varying levels of scrutiny, mostly depending on the type and quantity of the diversion.
Most of this scrutiny is greater than that required for in-basin water use.

Existing legal shortcomings with respect to diversions relate to WRDA’s potential legal
vulnerability to due process and international trade law challenges.®* The due process concerns
of WRDA should be satisfied as the Compact contains clear standards and describes the process,
including public participation and enforcement by persons “aggrieved”, for state application of
the diversion exception provisions.*” Those prohibited from making a diversion because they do
not qualify for an exception should have no due process concerns. The potential for dormant
commerce clause and international trade law concerns is discussed below in section I1I.

% Compact, supra note 1 at § 1.3.1.

% |d. at § 1.3.2. Also significant to consideration of these elements are the Compact’s limitations on its
reach. The Compact shall not be construed: (1) to “affect, limit, diminish or impair” any existing, valid
water withdrawal rights; (2) as “affecting or intending to affect or in any way to interfere with” each state’s
common law respecting water rights; and (3) to “repeal, modify or qualify” the authority of any state to
enact or enforce any additional water management laws. Id. at 8§ 8.1.1, 8.1.2, 8.1.4.

% |d. at § 4.10. States are free to decide how to manage existing water uses in light of the Compact.

% |d. at § 4.11; see Restatement (Second) of Torts § 850(A)(a) (1977).

% The lack of Canadian inclusion in a diversion management scheme also applies, but this was addressed
for the Compact generally above at § I.B.

%" See Compact, supra note 1 at §§ 4.9, 6.2 & 7.3.



c. Conservation

The Compact imposes water conservation and efficiency requirements in two key areas. First,
each state must develop and implement a “water conservation and efficiency program”, to be
based on the Compact’s common, regional goals and objectives the Council will develop.®
These goals include improving basin waters and water dependent resources, protecting ecosystem
integrity, ensuring sustainable use of basin waters and promoting efficient water use. The states
are to include both new and existing water users in these programs. The programs may be
voluntary or mandatory, but in any event are required to strive toward achieving the Compact’s
conservation goals. The Council and provinces will periodically review the programs, and annual
self-assessments are to be made available to the public. Therefore, political, peer and public
pressures should keep states moving on a forward path toward greater conservation.

Second, new and increased water withdrawals, consumptive uses and diversions will be required
to implement conservation measures (“environmentally sound and economically feasible water
conservation measures”).** One component of the in-basin standard requires consideration of
“whether efficient use is made of existing water supplies” for proposed increases in existing
withdrawals. These requirements will ensure that new and increased withdrawals, as well as
some existing withdrawals, are not using more water than they need.

d. Science and Information

The Compact continues and expands upon the information gathering activities called for in the
Great Lakes Charter. Section 4.1 requires states to inventory their existing water resources and
the withdrawals made upon those resources. Both existing and new withdrawals of 100,000
gallons per day (gpd) or more must register and report on their withdrawals. States will share
their data with other states and the public.

The Compact also emphasizes the importance of advancing scientific understanding of the
hydrologic system, including ground water, and the impacts to ecosystems from withdrawals of
water, particularly the cumulative impacts of withdrawals. States are to work together to improve
their understanding of the science of water resources management and will use the information
gathered to inform their scientific efforts. The gains in scientific understanding are then to be
applied to the states’ water resources management programs to make these programs better able
to respond to the needs of the basin’s water and water dependent resources. *°

e. Public Participation and Enforcement

The Compact requires the Council and the states to provide for public and tribal participation in
Compact implementation efforts. The Council is to make all its meetings and minutes open and
available to the public. Both the Council and the states are to involve the public in decisions on
withdrawal proposals, including public notice of and hearings on pending proposals, opportunity
to review all documents and to comment, and availability of the record of decision. Tribes and
first nations are given additional rights to be consulted with and to participate in the review of
very large withdrawal and diversion exception proposals.*

Enforcement opportunities are afforded to persons “aggrieved” to challenge the actions of the
Council or a state under the Compact. Persons aggrieved may also bring a civil action to compel

% See, generally, id. at § 4.2.

®|d. at§1.2.

0 See id. at §§ 1.4, 4.1.6, 3.4.3, 4.15.
* See id. at §§ 5.1, 6.1, 6.2.



any person making an unapproved withdrawal to comply with the Compact, with the costs of
litigation, including fees, recoverable by the substantially prevailing party.*

1. Compact Treatment of Diversions

Compact provisions regulating diversions from the basin include a general prohibition on all
diversions, unless excepted, and a limited number of exceptions to this general prohibition.

A. General Prohibition with Exceptions
Section 4.8 of the Compact provides:

All New or Increased Diversions are prohibited, except as provided for in this Article.
A diversion is defined as:

a transfer of Water [i.e. ground or surface water in the Basin] from the [Great Lakes] Basin
into another watershed, or from the watershed of one of the Great Lakes into that of another
by any means of transfer, including but not limited to a pipeline, canal, tunnel, aqueduct,
channel, modification of the direction of a water course, a tanker ship, tanker truck or rail
tanker but does not apply to Water that is used in the Basin or a Great Lake watershed to
manufacture or produce a Product that is then transferred out of the Basin or watershed. Divert
has a corresponding meaning.*?

This prohibition is a clear blanket prohibition on all diversions, regardless of volume, purpose,
location or any other factor, except for the exceptions referenced. These are enumerated in
section 4.9 and may be the subject of “Regional Review” (non-binding state and provincial
review of certain very large diversion exceptions) and/or Council review per sections 4.5 and 4.7.

B. Scope of Exceptions

Three categories of diversions may be authorized under the Compact: (1) intra-basin transfers; (2)
straddling communities; and (3) communities within straddling counties. While technically
diversions and with the capacity to cause harm to individual Lake basins, intra-basin transfers are
less troubling on principle because they do not remove any water from the Great Lakes basin.
The exceptions for straddling communities and communities within straddling counties are
limited to water used for “public water supply purposes”*, i.e. municipal supply, and so are made
for the community as a whole, rather than for individual water users, such as industry or
agriculture. These community diversion exceptions represent, in part, a political, practical and
somewhat equitable compromise to provide basin water, for limited purposes and subject to strict
conditions, to communities very near the basin that can demonstrate a need.

The approval criteria diversion exceptions must meet depend upon the category and amount of
the diversion. Larger quantities and increased distance from the basin (e.g., communities within
straddling counties) are subject to stricter criteria. The Exception Standard applies to most

“ Seeid. at § 7.3.

“1d. at § 1.2.

* Public water supply purposes is defined as “water distributed to the public through a physically
connected system of treatment, storage and distribution facilities serving a group of largely residential
customers that may also serve industrial, commercial, and other institutional operators. Water Withdrawn
directly from the Basin and not through such a system shall not be considered to be used for Public Water
Supply Purposes.” Id. at § 1.2.
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