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CHAIR’S COLUMN

William Penny
Wyatt, Tarrant & Combs, LLP
Nashville, Tennessee

The State and Regional Environmenta Cooperation
Committee continuesto be oneof themoreactive
committeesinthe Section. Thisyear wehavetwo
regiona stand-alone conferences scheduled (Region4
and Region 6), we held astate bar ideaexchange at
the 12th Section Fall Meetingin SanAntonio and at
thetime of writing thisarticle, wehad plansfor a
committeeroundtableat Keystone. Wehavehad
gellar attendancefrom committee membersandin
particular from our committeevicechairsat both the
Section Fall Meeting and theAnnua Conferenceon
Environmental Law (Keystone). Thisisour second
newdletter of the year and we hope to squeeze another
in beforethe end of theyear. We have updated our list
of state bar association |eaders and have updated our
list serveto better coordinate activitieswith state
environmental law sections. We haveundertakeninitial
discussion with theenergy sideof our Section, andwe
arediscussing waysthat we can duplicate the state bar
environmental coordination concept for energy
lawyers. Our membership hasgrown steadily and now
standsat 128 —an increase of approximately thirty
members. For anon-mediaspecific committee, | am
pleased with our progress.

Despitewhat | believeisgood progress, wetill have
so much to accomplish or that can be accomplished.
And, | believethereisarolefor anyonewho wantsto

getinvolved. Wewould liketo host tel econferences/
brown bagson aregional basisaswell ascooperate
with other committees on teleconferences. Weare
hoping toinitiate aprogram to recognize state bar
environmental section newdetters. Thecommittee
Web sitealso will be updated to providearegiona
homepagefor each EPA region and associated states.
For next year thecommitteeiseva uating thefeasbility
of additional regiona stand a one conferences, perhaps
inRegion 1, 2and/or 5.

We have not yet scratched the surface of al of the
activitiesfor which our memberscanbeinvolved. If
you areinterested in helping out in any of our activities
or haveany ideasfor new ones, pleaselet me know.

DID COOPER INDUSTRIES V. AVIALL
SERVICES SUGGEST A NEW
CONTRIBUTION CLAIM UNDER
CERCLA § 113(f)(3) FOR
VOLUNTARY RESPONDERS?

David G. Mandelbaum
Ballard Spahr Andrews and Ingersoll, LLP

If you read the trade press, you know the sad story for
thenation’sBrownfields. In December, the Supreme
Court held in Cooper Industries, Inc. v. Aviall
Services, Inc., 125 S. Ct. 577 (2004) that a
contribution plaintiff under section 113(f)(1) of the
Comprehensive Environmental Response,
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Compensation and Liability Act (CERCLA), 42
U.S.C. 88 9601- 75, or someclosely related entity
must have been the subject of aprior or concurrent
“civil action” under section 106 or section 107(a). See
42 U.S.C. 88 9606, 9607(a), 9613(f)(1). Asaresult,
contribution claimsby thosewho conduct voluntary
remediation aremade moredifficult. Accordingtothe
alarumsand criesof doom, no onewill ever participate
inavoluntary cleanup program again, becausethevery
notion of avoluntary cleanup programisantithetica to
aprior enforcement action under CERCLA.

But Justice Thomas Cooper Industriesmajority
opinion carriesanimportant suggestion of an
dternativeavenuefor recovery by voluntary
remediatorsthat warrants close scrutiny. Heobserves
that section 113(f)(3)(B) establishesaseparateright of
contribution for a“ person who hasresolved itsliability
to the United Statesor a Statefor someor all of a
response action or for someor all of the costsof such
actioninanadminigtrativeor judicialy approved
Settlement ...." If participationinavoluntary cleanup
of aBrownfield qudifiesasaresolution of liability “for
someor al of aresponseaction...inan
adminigrativeor judicidly approved settlement[,]” then
perhapsthe Court has offered aroadmap to enlarged
contribution rightsfor voluntary responders.

Voluntary Cleanup Progams and
Section 128(b)

Each of the 50 states has someform of Brownfields
program. See http://www.epa.gov/swerosps/bf/
gate tribal.htm#links. Whilesomeof these programs
cons st entirely of grantsand other inducementsto
encourageredevelopment of Brownfield properties, in
many states, thelegidature has enacted aprogram for
sreamlining theremedy selection and ligbility resolution
process. Typicaly, that program providesthat if a
voluntary responder takes certain steps, it will have
satisfieditsobligationsto the state, at least under state
law, arising from the contamination at thesite. Some
stateshave programsthat require submissonsand site-
specific approva sfrom the state environmental agency.
Most programs, however, have been“privatized” toa
sgnificant degree. Thevoluntary responder merely
certifiesthat it hascomplied, subject to asubsequent
stateaudit.



Congress sought to reinforcethese state voluntary
cleanup programs (V CPs) whenit enacted the Small
BusinessLiability Relief and Brownfield Revitdization
Act of 2002 (SBLRBRA or 2002 Amendments), Pub.
L. No. 107-118, 115 Stat. 2356 (2002). The 2002
Amendmentsarefamiliar territory to readersof this
newsl etter, but Cooper Industriessuggeststhat weall
revisit thelanguage of new section 128 of CERCLA.
Seeesp. 42 U.S.C. §9628(b).

Section 128 barsfederal enforcement under CERCLA
against any person who hascomplied with aV CPthat
qualifiesunder the 2002 Amendments. EPA has
entered into memorandaof agreement with most states
confirming the circumstancesunder which compliance
withthe state program constitutescompliancewitha

V CPfor purposesof theenforcement bar of section
128. EPA postsalist of those memoranda. Seehttp://
www.epa.gov/swerosps/bf/html-doc/statemoa.htm.
However, nothingin CERCLA requiresa
memorandum of agreement in order to invokethe
enforcement bar of section 128.

Section 128(b) and Contribution under
Section 113(f)(3)

If theability toinvokethe enforcement bar of section
128(b) countsas*resolving [one' 9] liability” tothe
United Statesand if some process countsas
adminigtrativeor judicia approval of that resolution,
thentheability toinvoke section 128(b) should support
acontribution action under section 11.3(f)(3) of
CERCLA. That claimwould beindependent of the
requirement of section 113(f)(1) that the contribution
action bebrought “during or after” an enforcement
action under section 106 or 107(a). Moreover, and
perhaps moreimportantly, no apparent reason exists
why that contribution action should require proof of the
remedy’scong stency with thenational contingency
plan, asistypicaly required for acontributionclaim
under section 113(f)(1).

Resolution of Liability
A gtateVCPtypically resolvesthevoluntary

responder’sliability for cleanup tothe state. Many
programsonly purport to resolveliability under state

law. Therefore, ambiguity existsasto whether merely
satidfyingtheVCPisresolutionof “liability . .. for
someor al of aresponseaction or someor al of the
costsof suchaction....” If theresolutionisonly for
ligbility under statelaw, itisaresolution of liability for
an actionthat may not qualify asa*“responseaction” as
defined under CERCLA. See42 U.S.C. §9601(23)-
(25).

A voluntary responder seeking contributionwill argue
that the ability to invoke abar on enforcement of
clamsby the United Statesisaresolution of ligbility
under CERCLA, and thereforemust support aclaim
for contribution under section 113(f)(3). Theclaims
may theoretically continueto exist, but if noonecan
recover onthoseclams, thentheliability of the
voluntary responder is“resolved.”

In contrast, acontribution defendant would argue that
section 128(b) offersonly abar onfederal
enforcement; it doesnot create or authorizearelease
of thefedera claim. Whileattractiveonthesurface,
thisargument ignoresthefact that the section of
CERCLA authorizing forma settlementsdoesnot ever
direct or authorizethe United Statesto releaseits
CERCLA claims. Rather, section 122,42 U.S.C.
89622, authorizesvariousformsof covenantsnot to
sue, but no releases. Covenants not to sue do not
extinguish clams, thearemerely promisesnot to
pursuethem. Therefore, if thedistinction betweena
releasefromaclaim and apromisenot to pursuea
claim doesnot affect the application of section
113(f)(3), then why should adistinction between aself-
executing enforcement bar and aself-executing release
under section 128(b) make adifference?

A contribution defendant might also arguethat section
128(b) containsanumber of reopenerstothe
enforcement bar. That againwould suggest that
compliance with section 128(b) cannot count as
resolution of aclaim for purposes of section 113(f)(3),
except that section 122, again mandatesreopenersin
the very covenants not to suethat everyone agrees
count as* resolutionsof liability” under section
113(f)(3). Compare42 U.S.C. § 9622(f)(6) withid.
§9628(b)(1)(B); seealso EPA Revised Model
CERCLA RD/RA Consent Decree, 60 Fed. Reg.



38,817 (July 28, 1995), revised as of current date,
http:/Mmww.epa.gov/compliance/resources/policies/
cleanup/superfund/mod-condec-mem.pdf. Indeed, the
exceptionsto the section 128(b) enforcement bar [ook
markedly similar to the reopenersmandated under
section 122,

“Administrative or Judicially Approved
Settlement”

Theconventiond CERCLA settlementinvolveseither
an administrative order on consent (ACO) or a
consent decree (CD). See42U.S.C. §9621. The
former requiresadministrative approval, and the | atter
requiresjudicia approval. Compliancewith astate
VCPmay not requireeither anACO or aCD, and
thereforeno analogto thefederal settlement vehicles
may exist. A contribution defendant will arguethat that
absence of adminigtrativeor judicia approva means
that any resolution of liability under section 128(b) is
not covered by section 113(f)(3).

Thisargument pointsup adifficulty inthe statutory
language. Section 113(f)(3) authorizesacontribution
clam by any person “who hasresolved itsliability to
theUnited Statesor aState. . . inan administrative or
judicialy approved settlement .. ..” Thenatural
reading of thislanguagewould not call for
adminigtrative“approva” of the settlement.
“Adminigtrative” isan adjective, andin order for it to
modify “approved” it would haveto bein adverbia
form—that is, thelanguagewould haveto read
“adminigtratively or judicidly approved”. Instead, the
language seemsto contempl ate two categoriesof
acceptabl e settlements—thosethat are” administrative
settlements’ and thosethat are*judicially approved
Settlements.” Arguably, adminigtrative settlementsdo
not requireany case-specific approval inorder to
serveasthe basisfor acontribution action under
section 113(f)(3). Inthat case, the absence of any
affirmative state administrative decis on-making under a
privatized VCPwould not matter. If compliance
resultsin resolution of liability to the state under
CERCLA or invocation of theenforcement bar of
section 128(b) of CERCLA, thenitisan administrative
settlement that supportsaclaim under section
113(f)(3).

A voluntary responder seeking contribution may argue
further that no state V CP hasan entirely private
process. Evenif thecleanupisprivatized, avoluntary
responder must make somefiling with astate agency
and itscleanupissubject to somelevd of auditing.
Section 113(f)(3) does not specify thevehicleby which
asettlement isadministratively approved; whatever
supervisonastate offersmay sufficeas
“adminigtrative’ approval.

Evenwewereto agreethat section 113(f)(3) required
affirmativeadministrativeapprova of aresolution of
liability and that astate did not have enough
administrative processto count as* approva” of the
settlement under section 113(f)(3), in statesthat have
entered into amemorandaof agreement with EPA, the
MOA itsalf would seem to count asablanket
adminigtrativeapprova of the application of thesection
128 enforcement bar. Moreover, thevoluntary
responder will arguethat the MOA constitutesa
determination by EPA that the state administrative
process satisfies section 128(a)(2), and therefore
includeselementsof case-specificadminigrative
oversight adequateto makeresolveliability under
section 113(f)(3). Inprinciple, ERPA may enter into an
MOA for purposesof confirming the application of the
enforcement bar of section 128(b) without determining
that the state program qualifiesfor grantsunder section
128(a). However, inpractice, | am not aware of any
caseswhereeither EPA or the state has made that
distinction. Section 128(a)(2)(D) requiresthe state
programtoinclude:

[m]echanismsfor agpproval of acleanup plan, anda
requirement for verification by and certification or
smilar documentation fromthe State, an Indian
tribe, or alicensed site professional to the person
conducting aresponse actionindicating that the
responseiscomplete.

42 U.S.C. 8§9628(a)(2)(D). Thus, satisfaction of a
state VCPin astate whose program EPA has
endorsedinan MOA seemstoimply administrative
approval of theresolution of liability.



Consistency with the NCP

A contribution claim under section 11.3(f)(3) should not
require proof that the costsactually incurred by the
contributionsplaintiff wereincurred cong stently with
thenationa contingency plan. Section 107(a)(1-4)(B)
requiresaprivate cost recovery plaintiff to plead and
to prove consistency withthe NCP. 42 U.S.C.
§9607(a)(1-4)(B). However, onecanresolveone’'s
ligbility through asettlement by doing anything, solong
asthe settlement meets muster under section 122.
Thereisno requirement that a settlement involve NCP-
consistent costs.

Indeed, aV CP svery rationale dependsuponitslack
of consistency withthe NCP. CERCLA requires
elaborate studiesand remedy selection procedures.

V CPsseek toinducerapid recycling of 1and by
allowing voluntary respondersto avoid thecostly
CERCLA process. Accordingly, section 128(b) clearly
intendsthat the United Stateswill not enforce against
private partiesthat have completed acleanup
inconsistent withthe NCP. Thus, section 113(f)(3)
providesavehiclefor recovery of inconsistent costs,
something that section 113(f)(1) apparently did not

permit.

For thisimportant reason, even though the Supreme
Court’sCooper Industries decision turned morethan
adecade of CERCLA jurisprudenceonitshead,
perhapsitisnot entirely without redeeming features.
Justice Thomas' endorsement of anindependent
section 11.3(f)(3) action may clear theway for
voluntary respondersin most statesto pursue
CERCLA contribution claimswithout proof of
consistency withthe NCP. That hasto mitigate some
of thedisincentiveto Brownfield remediation perceived
inthe conventional reading of Cooper Industries.

David G Mandelbaum s the chair of the Section’s
Special Committee on Smart Growth and Urban
Policy. Heisthe partner-in-charge of the
Environmental Practice Group of Ballard Spahr
Andrews and Ingersoll, LLP, and residesin the
firm's Philadel phia office. Thisarticle elaborates
on an observation hefirst published in Contribution
after Cooper Industriesv. Aviall Services, 49 CHem.

Wasre Limic. Rep. 137 (Jan. 2005). Contact him at
mandel baum@ballardspahr.com.

THE UNIFORM ENVIRONMENTAL
COVENANTS ACT: WHAT DOES IT
MEAN FOR YOUR STATE?

Amy L. Edwards
Holland & Knight LLP

TheBrownfiel dsredevel opment movement hasbeen
successful inlarge part becauseregulators, property
ownersand communities have accepted the premise
that contamination can beleftin placeunder certain
circumstanceswithout presenting any risk to human
hedlth or theenvironment. For thismovement to
continueto grow, the public needs better legal toolsto
ensurethat future generationsare aware of and
understand therationalebehind limiting property to
certainland usesor requirementsfor monitoring and
maintenance. |naddition, regulators, responsible
parties and the community need to have confidence
that these restrictionsand requirementswill be
enforced over time. We do not have adequatetoolsor
the degree of confidencein thesetoolsat the present
time.

A solutionison the horizon, however. A national body
(theNational Conference of Commissionerson
Uniform State Laws, or NCCUSL) hasenacted a
uniformmodel law that will provide abetter tool for
implementing and enforcing land userestrictions. This
tool, called an environmental covenant, isonemethod
of redtricting activitiesandimposing affirmative
obligationswhen contamination hasbeen alowedto
remaininplace. Smilar land useredtrictionsare
sometimescalledingtitutiona controls, land use
controls, environmental easements, proprietary
controls, and activity and uselimitations. Thesetools
arenecessary to protect human health and the
environment against inadvertent exposuresto resdual
contaminationwhileencouraging economic

redevel opment.

Risk-based cleanupsare animportant aspect of efforts
to clean-up contaminated property and return that



property to economic use. Whilethegoa of most
cleanupsistoreturn the siteto acondition whereit can
be safely used for any purpose, thisisnot always
technically possibleor economically practical. Whena
siteisnot cleaned up completely, land userestrictions
may be used to supplement affirmative cleanup
measures. However, many statesdo not havelaws
providing themwith power to create, enforce, or
modify theselegal restrictions, whilethelawsin other
states may not be adequateto ensurethat these
restrictionswill last aslong asthey are needed.

Inthoseinstanceswherethereareno statelaws,
partiesareforced torely on*common law” — property
law that has been devel oped and interpreted by the
courtsover avery long period of time. Thecommon
law hassubstantia limitationsintermsof who may
enforcetherestrictions, how long therestrictionsmay
last, and theformalitiesthat must befollowed in order
to createtherestrictionsinthefirst place.

Beginningin 2001, aTask Groupin NCCUSL began
to develop amodel law, fondly known asUECA, that
would strengthen practicesin an areathat involves
elementsof both real estate and environmental law.
(NCCUSL isabody of legal professional sthat
represent all 50 states. Indrafting uniformlawslikethe
UECA, NCCUSL considersfeedback from federal
and stateregulators, partieslegaly responsiblefor
environmental clean-up, property owners,
environmental groups, real estate and environmental
lawyers, title companies, potentia property buyers,
banks, and municipalities. InAugust 2003, the UECA
was adopted by the entire Conference asamode law
to berecommended to statelegidaturesin order to
improve current practicesand proceduresinthisarea
of environmenta law.) Themode! law would establish
aprocessfor creating, modifying and enforcing
environmental covenantsand thereby eiminate some of
thecommon law barriersthat have prevented land use
restrictionsfrom enduring over time.

Why Do We Need a Uniform Environmental
Covenant Act?

Very few stateshave enacted lawsthat alow themto
imposerestrictionson land when contamination

remains. Eveninthose stateswhere somelegal
authority exists, thelawsarefrequently limitedtoa
specific area(such asunderground storagetanks) and
do not anticipate other issuesthat may arise under the
law. For example, assumethefollowing: alocal
government wantsto condemn industrial property in
order to build aday care center. Theregulatory
agency determined that resdud contamination left at
thisformer manufacturing stewould not beharmful to
humansaslong asit wasused for industria purposes,
andthesitewasrestricted toindustrial usesaspart of a
voluntary cleanup action. Will thoserestrictionsbe
eliminated when the condemnati on action hasbeen
completed? Without the benefit of astatutelike
UECA, that i s precisely what would happen.

In stateswith nolegidation to addressland use
restrictions, the parties seeking to do so areforced to
rely onthecommon law. Using thecommonlaw to
imposetheseredtrictionscan bedifficult for several
reasons. only alimited number of partiesmay become
aparty totherestriction (“dominant and servient
estates’), therestrictions|apse after acertain period of
time (theMarketableTitleAct), anditisdifficult to
impose affirmative obligations (sometimesreferred to
as“spurious’ easements), such astheduty to operatea
pump and treat System or toinspect an engineering
cap. Inmany states, environmental agenciesdo not
currently have adirect right to enter, inspect and
enforce compliancewith environmenta covenants,
particularly after land hasbeen sold. Becausethe
environmental agency hasnoway to ensurethat the
restrictionswill remainin placeand be enforced aslong
asthey areneeded, itisit difficult to usetherestrictions
to promote economic devel opment and protect the
community

What Would the Uniform Environmental
Covenants Act Do?

If astate adoptsthe model law, many of thesearchaic
common law ruleswill be overcomeby statute. UECA
would create astatutory mechanismfor creating,
modifying, enforcing, and terminating environmenta
covenants. Theenvironmenta covenantscreated under
UECA would be based upon traditional property law
principlesand would berecorded onthelocal land



recordsand bind successive ownersof the property.
Stateand local governments, and potentialy others,
would have clear rightsto enforcetheland use
restrictionsand thereby ensurewith greater certainty
the protection of human health and the environment
throughout thelife of theland userestriction and
through variousred estatetransactionsor lega snags.

Theact addressesanumber of circumstanceswhere
therestrictionsmight otherwise be accidentaly
diminated,induding:

Foreclosureand bankruptcy
Eminentdomain
Adversepossession
MarketableTitleAct

Theact dso addressesimportant legal issues, suchas.

m  Third party enforcement
m  Notice
m  Recording andtracking

Additionally, themodel law would apply to cleanups
conducted under astate voluntary cleanup program, as
well asto cleanups conducted under thedirect
supervision of afedera or state environmental agency.

What Will the Model Law Mean for
Communities?

UECA providesaviablestructurefor creating and
mai ntai ning environmental land useredtrictionsaslong
asthey may be needed, thereby reducing therisk that
peoplewill beinadvertently exposed to contamination
leftinplace. Knowing that therestrictionscan be
properly created and maintained over time,
environmenta regulators, property owners, local
governments, environmental groups, developers,
lendersandtitlecompanieswill bemorewillingtorely
on, and have confidencein, environmenta covenants
aspart of thecleanup. Creating viable statelawsto
createtheserestrictionswill encouragethereuse of
property that might otherwiselieunderutilized or
abandoned, providing abenefit to dl partiesinvolved.

The public would have notice of the existence of the
environmental covenant, either throughtheloca land

records, where the covenant must be recorded, or
through aregistry to be maintained by the state
environmenta agency. Thus, thecommunity can
becomeinvolvedin monitoring theseenvironmental
covenantsover time—sometimescaled “long-term
stewardship” of theland.

Can UECA Be Used Now?

Thebenefitsof UECA would not automatically apply
toland userestrictions previoudy adopted under
current state lawsor the common law. The passage of
themodd law would smilarly notinvaidateany of
thoseexisting land userestrictions. However, adoption
of themodd law inany given statewould givethat
sate CLEARAUTHORITY toimplement, monitor,
modify and enforce environmental covenants. Itwould
also givethird partiestheright to monitor and enforce
thesecontrols. Given theimportance of thesecontrols
to the success of the Brownfieldsmovement, itis
criticaly important tofill thisgap inthe current law.

Thetext of thisarticle is based upon a brochure
developed by Ms. Edwards, David Borak, and
othersfor the National IC Coalition (NICC).
Member s of the Coalition include the I nternational
City/County Management Association (ICMA), the
American Chemistry Council (ACC), the American
Petroleum Institute (API), Holland & Knight LLP,
the U.S Navy, the National Governors Association
(NGA), the National Brownfields Association
(NBA), the Environmental Bankers Association
(EBA), the Environmental Law Institute (ELI), and
Energy Communities Alliance (ECA). For further
information about NICC, please contact David
Borak at ICMA (202/962-3506) or Lorraine
Krupa-Gershman at ACC (703/741-5219).

VISIT THE STATE AND REGIONAL
ENVIRONMENTAL COOPERATION
COMMITTEE WEB PAGE AT:

http://www.abanet.org/environ/
committees/stateandregion/home.htmi
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The Clean Water Act Handbook, Second Edition
Mark A. Ryan, editor

This updated guide is the definitive resource to the provisions and

complexities of the federal Clean Water Act and how it continues to The

evolve. Recent court rulings and the change of administration have
resulted in significant changes that dramatically affect practitioners Handiges
working in the area. This new edition provides detailed explanations

of these changes and considers the impact of recent court decisions, Mark A Ryan
including the Supreme Court’s decision in SWANCC and the Court of
Appeals decisions in American Mining Assoc., Talent Irrigation, and
Forsgren, among others.

editor

Beginning with an overview of the law’s provisions and pertinent
regulation and enforcement issues, the subsequent chapters address
specific issues, such as:

NPDES permits

Control of publicly owned treatment works

Requirements applicable to indirect discharges

The regulation of wetlands and the impact of recent judicial decisions
Oil and hazardous substance spills

Enforcement options under Section 309

Judicial review

Chapters begin with a section on applicability and scope. Within each fully annotated
chapter, clear explanations of specific statutory and regulatory provisions and court decisions
applicable to the issue are presented in the order needed for full and accurate analysis —a
virtual checklist of requirements and considerations. Making this new edition more useful
than ever, the authors reference URL addresses for quick, up-to-the-minute information on
government documents that are often difficult to locate.

2003 6x9 336 pages
Product Code: 5350099
Price: Section of Environment, Energy, and Resources members $79.95; Regular $95.00

TO ORDER ABA BOOKS, CALL 1-800-285-2221 OR
VISIT THE ABA PUBLISHING
WEB SITE AT WWW.ABABOOKS.ORG




REGIONAL ROUND-UPS

REGION 1 ROUND-UP

Philip Ahrens
Brian Rayback

EPA Region 1 hasreported that nearly all of the states
intheregion arein compliancewith thefineparticleair-
quality standardspromulgatedin 1997. Rhodeldand,
M assachusetts, Vermont, New Hampshire, and Maine,
aswdll asdl but two countiesin Connecticut (Fairfield
and New Haven), meet the standard for fine particulate
matter, frequently referredtoasPM , .. Theannua
standard is 15 micrograms per cubic meter, whilethe
24-hour standard is65 microgramsper cubic meter.
Statesthat comply with the standard will not be
required to develop plansto achieveattainment with
thestandards. Connecticut, on the other hand, will be
required to submit aplanin early 2008 to outline how
itwill achievestandardsin Fairfield and New Haven
Countiesby 2010. Possible optionsinclude power
plant regulations, cleaner fuelsand vehicleemission
tegting.

In enforcement actions, Region 1 continuesto address
concernsinvolvinglead-based paintinresdential redl
estate. Two recent examplesare settlementswith two
different |andlordsthat own apartment buildingsin
New Haven, Connecticut and Lewiston, Maine. In
both cases, EPA claimed that thelandlordsfailed to
notify tenants about the heal th hazards associated with
exposureto lead paint, such asby providing
notificationlanguagein therental contractsand
disclosing known lead-based paint in the apartments.
To settlethe New Haven case, thelandlord agreed to
pay afineof morethan $8,000 and spend
approximately $80,000 to replace over 200 windows
in31 gpartment units. Similarly, to settlethe Lewiston
case, thelandlord agreed to afine of $2,880 and to
spend $26,565 to replace windows and doors.

Atatimewhen EPA ismoving to codify itsposition
that the application of pesticidesin compliancewith
FIFRA doesnot require NPDES permits (see http://

a257.g.akamaitech.net/7/257/2422/01jan20051800/
edocket.access.gpo.gov/2005/pdf/05-1868.pdf),
multiple projectsintheNew England region are
receiving EPA grant money to study how to reducethe
risksof pesticide use. Among the projectsawarded
funding areaUniversity of Vermont study to reduce
pesticiderisksinwinegrape production, aCape Cod
Cranberry Grower’sA ssociation study to control a
parasitic weed called dodder, and amarketing and
education program run by non-profit Red Tomato that
focuses on apple producersin Massachusetts, New
Hampshire, Connecticut and Vermont.

REGION 2 ROUND-UP

Lawrence Schnapf
New Jersey Enacts NRD Legislation

New Jersey Acting Gov. Richard J. Codey signed
legidation designed to ensure that arecent enforcement
initiative by the New Jersey Department of
Environmenta Protectionwill not discourage
redevelopment of Brownfield Sites. Thelegidation
providesthat purchasersof contaminated property
who acquiredtitle on or after Jan. 6, 1998 will not be
liablefor clamsfor natura resource damages. The
owner must have purchased the property after the
discharge of ahazardous substance occurred. In
addition, the owner cannot beresponsiblefor the
discharge of ahazardous substance at the property or
be acorporate successor to the discharger or any
other liable person. However, thelaw will not apply to
purchasers of contaminated property who have aready
agreed to make natural resource damages payments.

Thehill so providesthat Brownfield developerswill
not be responsiblefor remedi ating contamination that
may havemigrated off-ste. Toqualify for thisrelief, the
property owner must show the discharge occurred
prior tothetimeit acquiredtitle, itisnot responsible
for any contamination at the Site, that the off-site
contaminationisfrom morethan one sourceand that it
will not posearisk to public health or the environment
if itisnot remediated.



New York Issues Draft Vapor Intrusion
Guidance

In November, the New York State Department of
Environmenta Conservation (NY SDEC) issued draft
policy for evauating potentia vapor intruson (V1) at
contaminated sites. Theproposed policy will apply to
all sitesthat are currently under investigation and
currently being reviewed by NY SDEC aswell assites
that will bereviewedinthefuture. However, the
primary policy isto establish aprocessfor investigate
potentia VI pathway at steswhereremedial decisons
were made prior to Jan. 1, 2003. Initsbackground
statement, theNY SDEC defined V1 asthemigration
of volatileorganic chemicas(VOCs) fromthe
subsurfaceinto overlying or adjacent buildings. In
extreme cases, thevaporsmay accumulatein buildings
tolevelsthat may pose near-term safety hazards(e.g.,
explosion), acute hedlth effectsor aesthetic problems
(e.g., odors). Typically, however, if vaporsdo migrate
into buildings, thelevelsare considerably lower and
health concernsaremorelikely torelateto chronic
effectsbased onlong term exposureto low chemical
concentrations.

NY SDEC estimatesthat 750 sitesin New York may
beimpacted from VOCs. For ongoing siteswhere
fina remedial decisionshavenot been made, the
agency policy will beto evauatethe VI pathway
during the siteinvestigation processlikeany other
media. NY SDEC will beissuing guidance document
for evauating the soil vapor intrusion pathway that will
describethe appropriateinvestigation methodol ogy
and how to evauatetheinvestigation data.

Many of the 750 siteshave dready been remediated
and areeither inthelong-term monitoring phase or
were closed onceremedia objectivesestablished for
the cleanup weremet. However, the agency said that
recent evidence and abetter understanding of vapor
intrusion hasledit to concludethat the V1 pathway
may need to bere-evaluated at these sites. For the
pre-2003 siteswhereremedial actionshave been
completed, NY SDEC hasdevel oped screening criteria
and prioritization score sheetsto hel pidentify if there
may beapotentia for subsurfacevapor intrusonat a
ste. Thescreening document isaseriesof questions

that addressthe nature of V OCsknown or reasonably
suspected to be present in the subsurface.

To expeditethe screening process, NY SDEC
generated alist of Steswherechlorinated volatile
organic compounds (CV OCs) were disposed or
detected in soil or groundwater. NY SDEC decided to
target CVOC sitesfirst because CVOCsarefound at
thevast mgjority of contaminated Sites, do not readily
biodegrade and they may accumul ateindoorswithout
being noticed by the occupant because of their high
odor threshold.

Whilethe NY SDEC recogni zed that non-chlorinated

V OCs(such asbenzene and toluene) a so have some
potential for vapor intrusion, they represent lessof a
concernfor several reasons. In addition, theagency
said that non-chlorinated volatile compoundsgenerally
have an odor or tastewhen they are present indrinking
water or breathing space and that sites bel ow the odor
threshold aregenerally below levelsof concern and do
not represent athreat to public health. Moreover, non-
chlorinated VOCsalso readily biodegradeinthe
presence of oxygen, whichisreadily availableinthe
vadose zone (zone above the groundwater table) that
contaminants must pass before entering abasement or
crawl space. For thesereasons, the agency decided to
defer taking action on siteswith non-chlorinated VOCs
until further monitoring iseva uated and used to verify
theseassumptions.

Based onthiseffort, NY SDEC hasdeveloped alist
approximately 400 closed sitesthat may be subject to
further remediationfor V1. Sitesmeeting thescreening
criteriawill beranked and prioritized using ascorefor
soil and agroundwater score sheet. The score sheets
will evauate sitesbased on site-specificinformation
such aschemica concentration, depth to contaminated
groundwater and soil, soil type, land use above
impacted areas at or near the site, presence of NAPL,
preferentia vapor flow pathsand proximity to sengitive
receptors(e.g., daycarefacilities, schools, and
hospitals). A weighting factor will beassgnedto each
condition depending ontheanswer. For ingtance, if the
depth to contaminated groundwater isbetween 15 and
50ft below grade, thenthat conditionwill begivena
weight factor of 4. Siteswith soil contamination and
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gteswith groundwater contamination will beprioritized
separately.

After theinitid list hasbeenreviewed by DER staff as
acheck onthevalidity of the screening processand to
find out about other potential siteswhichfor one
reason or another did not rank highly, amanageable
number of pre-2003 siteswill betargetedinitially for
further study to determinewhether indoor air impacts
associated with Site contaminantsactually exist. This
determinationwill requireacertain amount of field
sampling and characterization to supplement any
exiginginformation. The scopeof thesamplingwill be
determined onasite-specificbasisbut will generally
involve soil gassampling between any remaining on-
site sourcesof VOCsand the nearest occupied
buildingsto estimatethe extent of any vapor plumes
associated with the site that could impact these
structures. If soil gascontaminationisnot foundwithin
100 feet of an existing occupied structure or onethat is
planned, thenthe sitewill begivenalow priority and
further investigation of vapor impactswill bedeferred.
If soil gassampling indicatesthat vaporshave migrated
beneath an occupied building, then sub-dab and indoor
air sampling will be necessary to further evluate
potentia impacts.

If groundwater within 100 feet of or beneath an
occupied buildingiscontaminated with VOCs, then
sub-dab andindoor air samplingwill beinitiated. If
recent groundwater quality dataisnot available, a
limited groundwater investigation may berequiredto
evaluate current groundwater conditions(i.e., nature
and extent) downgradient of any remaining on-site
sourcesof VOCsand makethisdetermination. If
groundwater contaminated with VVOCsisnot found
within 100 feet of an occupied building, thenthesite
will begivenalow priority and further investigation of
vapor impactswill bedeferred.

Communicate with your colleagues using
the State and Regional Environmental
Cooperation Committee list serve at
environ-state-rgni@mail.abanet.org.

REGION 4 ROUND-UP

Michelle Diffenderfer

The State and Regional Environmenta Cooperation
Committeeisholdingits” Key Environmenta Issuesin
Region4” programthisyear at theOmni Hotel in
Atlanta, Georgia, April 21-22,2005. Theprogram
openstheevening of April 21, 2005 with anetworking
socid for al participants. The CLE program begins
the next morning and features introductory remarks
from theRegion 4 Regiona Administrator Jmmy
Palmer, a Keynote address by Tom Skinner, Acting
Assstant Administrator, EPA’'s Office of Enforcement
and Compliance Assurance and aluncheon update by
JoeD. Whitley, Genera Counsdl of the Department of
Homeland Security. Wewill aso have updateson
Civil Enforcement, Alternative Dispute Resolution with
the EPA, Wetlands, Brownfields, New Source Review
litigation and the 8-Hour Ozone ” Debate.” That
evening the program wrapsup with areception before
thegroup headsout to theAtlantaBraves-Chicago
White Sox baseball game. We also hopeto
coordinatean ABA Section of Environment, Energy,
and Resources Public Serviceprogramat alocal
school inAtlantathe afternoon of April 21, 2005.

REGION 6 ROUND-UP

Gregg Cooke

TheABA will sponsor a“ Get To Know EPA-

Region 6" CLE conference on May 26 at the Fairmont
Hotel inDdlas, Texas. Thisinformative sessonwill
includeapresentation by dl of thedivisondirectorsof
EPA Region 6, aswell astheregiona counsel, Chuck
Sheehan, about EPA prioritiesin Region 6 for thisnext
year. Theprogramwill include updateson CleanAir
Act and Superfund implementation, aswell asClean
Water Act priorities.

Superfund Site Declared Ready for Reuse
TheLouisanaArmy Ammunition Plant Steis

approximately 20 mileseast of Shreveport and
includestraining facilitiesfor military units. Thesteaso
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housesoneof the LouisanaArmy National Guard's
Youth Challenge Programs and more than 20 business
tenants. TheU.S. Army built thefacility in 1941-42to
load, assemble and pack various munitions.

Theplantislisted onthe Superfund Nationa Priorities
List and hasundergoneapartia cleanup. On Jan. 24,
2005, EPA and the Department of theArmy signed an
agreement allowing thetransfer of the property to the
stateof Louisana

REGION 7 ROUND-UP

Scott Young

Uniform Environmental Covenant Act
Proposals in EPA Region 7

The 2005 Nebraskaand lowa L egidaturesare each
consdering variationsof the National Conference of
Commissionerson Uniform Laws proposed Uniform
Environmenta Covenant Act (UECA). (Also
discussedinamoredetailed articlein thisnewd etter.)

The Conferenceformally approved UECA inthefal of
2003. No statesadopted UECA during 2004 though
itwasintroduced, asabill, inthelegidaturesof
Nebraskaand Pennsylvania. Ohio hasrecently
becomethefirst stateto adopt UECA. A copy of
UECA together with background materials, can be
found at www.environmental covenants.org/uecal
DesktopDefault.aspx.

In both Nebraskaand lowa UECA hasbeen
introduced as proposed billsby the state regul ators,
the Department of Environmental Quality in Nebraska
and the Department of Natural Resourcesinlowa, in
the 2005 legidatures. Nebraskahasnot, historically,
had an effectivemechanismto serveasalong-term
ingtitutional control under applicablered etatelaws.
Inlowa, an environmental easement isavailableunder
theLand RecyclingAct, lowa svoluntary clean-up
program, but itisnot otherwiseavailable. EPA
Region 7'sinterpretation of applicablelawshasaso
restricted theavailability and utility of ingtitutiona
controlsfor clean-upsinthese states.

AMERICAN BARASSOCIATION
SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES

Calendar of Section Events

_

\

Meet Environmental Protection
Agency Region 6

May 26, 2005

Dallas

“Little NEPA” Conference
State-Level Environmental Impact
Assessment

May 30, 2005

Boston

(Cosponsored with the International
Association for Impact Assessment, for
information see www.iaia.org)

Wetlands Law and Regulation

June 8-10, 2005

Washington, D.C.

(Cosponsored with ALI-ABA and ELI, for
information see www.ali-aba.org.)

ABA Annual Meeting
Aug. 4-9, 2005
Chicago

13th Section Fall Meeting
Sept. 21-25, 2005
Nashville, Tennessee

For more information, see the
Section Web site at
http://www.abanet.org/environ or
contact the Section at 312/988-5724.
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